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§10.1 Colorado and Federal Arbitration Law and Practice

§10.1 « INTRODUCTION

Historically, lawyers were somewhat of a rarity in arbitration. Arbitrators typically were not
lawyers; rather, arbitrators were non-lawyers who were highly regarded for their experience, fairness,
prestige, and ability to resolve disputes, without much regard for written law. Often, then as now, the
arbitrator had specialized knowledge in the subject area of the dispute. Parties often simply represented
themselves, and only occasionally did the question arise as to whether a party could be represented by
a lawyer. Today, however, the issue of whether a party can be represented by a lawyer is well estab-
lished. The open question today in many jurisdictions is whether a party can be represented by a non-
lawyer in an arbitration.

This chapter discusses the right of a party in a Colorado arbitration procedure to represent it-
self, to be represented by a non-lawyer, or to be represented by a lawyer not admitted in Colorado to
represent a party in a Colorado arbitration procedure.

§10.2 « THE RIGHT OF A PARTY TO BE REPRESENTED IN ARBITRATION

§ 10.2.1—The Right Of A Party To Be Represented By An Attorney

The Colorado Revised Uniform Arbitration Act (CRUAA), C.R.S. § 13-22-216 (2016), ex-
pressly provides that a party to an arbitration may be represented by an attorney. The Federal
Arbitration Act (FAA) is silent on the subject, but the right to counsel in arbitration no doubt also exists
in arbitrations governed by the FAA under federal common law.

Can this right to be represented by counsel be waived at the time of or prior to the arbitration?
The CRUAA, C.R.S. § 13-22-204(2)(d) (2016), provides that the right to be represented cannot be
waived prior to the controversy arising, implying that it can be waived after a controversy arises. Thus,
at least under the CRUAA, the parties cannot agree prior to a controversy arising not to be represented
by attorneys. This statute seems to provide logical answers and probably would be adopted as a matter
of common law.

The American Arbitration Association (AAA) rules also provide that a party may be repre-
sented by counsel.! If adopted by the parties, that rule governs, although it is doubtful such rules can
supersede state statutes or rules on the subject.

§ 10.2.2—The Right Of A Party To Be Represented By An Attorney Not Admitted To Practice
In Colorado
Must the lawyer retained to represent a party in arbitration be admitted to practice law in the
jurisdiction in which the arbitration is to be held? Can an arbitrator “admit” a foreign lawyer pro hac
vice? Is the representation of a party in arbitration the practice of law?

Most lawyers blithely ignored these issues until the California Supreme Court decision in
Birbrower, Montalbano, Condon & Frank, P.C. v. Superior Court.> Birbrower held that a New York
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Representation of Parties by Attorneys and Non-Attorneys §10.2.2

lawyer not licensed in California appearing for a party in an arbitration held in California could not sue
to collect his fees in California, even fees for services performed in New York where he was licensed
to practice law.

Prior to Birbrower, several courts had held that representing a party in arbitration was not the
practice of law.? Indeed, other courts have refused to follow the principles of Birbrower.* For example,
the Illinois Appellate Court held that the fact that a party’s attorney was not admitted to practice in
Ilinois was irrelevant to the validity of the arbitration award. Moreover, it was within the arbitrator’s
authority to permit an out-of-state attorney to participate in the arbitration.’

After the Birbrower decision was rendered, the California Supreme Court issued a rule allow-
ing out-of-state lawyers to obtain pro hac vice admission for purposes of appearing in an arbitration
conducted in California.

C.R.S. §§ 12-5-101 and -112 define the requirement to be licensed to practice law.

12-5-101. License to practice necessary. No person shall be permitted to practice as an
attorney . . . or to commence, conduct, or defend any action, suit, or plaint in which he
is not a party concerned in any court of record within this state . . . without having pre-
viously obtained a license or other authorization to practice law pursuant to the supreme
court’s rules governing admission to the practice of law in Colorado. (Emphasis added.)

12-5-112. Practicing law without license deemed contempt. Any person who, without
having a license from the supreme court of this state so to do, advertises, represents, or
holds himself out in any manner as an attorney . . . or who appears in any court of
record in this state to conduct a suit, action, proceeding, or cause for another person is
guilty of contempt of the supreme court of this state and of the court in which said per-
son appears. . . .> (Emphasis added.)

C.R.S. § 12-5-113 provides for admission of out-of-state licensed lawyers to make special ap-
pearances in court. However, there is no equivalent provision for arbitrations. Presently, it appears that
the office of Attorney Regulation Counsel, which handles unauthorized practice of law issues, gener-
ally will defer to the arbitrator as to who may appear in the arbitration to “represent” the parties. The
Office of Attorney Regulation takes the reasonable position that an out-of-state lawyer who is licensed
and on active status in his or her home state, is a member in good standing of the bar of all courts and
jurisdictions in which the attorney is admitted to practice, has not established a domicile in Colorado,
and has not established a place for the regular practice of law in Colorado from which the attorney
holds himself or herself out as practicing Colorado law or solicits or accepts Colorado clients, is au-
thorized to practice law in Colorado and to represent his or her domicile client in arbitration in
Colorado.” Given the long history of non-lawyers serving as arbitrators — including applying “a bit of
law” — most people would hope that the courts would defer to the arbitration process. However, this is
another issue that the parties to an agreement should consider resolving in advance by appropriate pro-
visions in the agreement to arbitrate.

The Ohio Supreme Court has held that a lawyer not licensed in Ohio was engaged in the unau-
thorized practice of law when he represented clients in securities arbitration.®
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§10.2.2 Colorado and Federal Arbitration Law and Practice

The Philadelphia Professional Guidance Committee ruled that a suspended (former) lawyer
could serve as a mediator, arbitrator, or master, so long as he did not hold himself out as a lawyer or vi-
olate other provisions of the rule defining restrictions on former attorneys.’

On the other hand, the U.S. District Court for the Eastern District of Pennsylvania held that a
lawyer authorized to appear in federal court may practice federal law in the district, notwithstanding
the fact that the lawyer’s license had been suspended by the state supreme court.!” The court relied on
the supremacy clause of the U.S. Constitution. In the District of Colorado, an out-of-state attorney may
be admitted to practice in the U.S. District Court for the District of Colorado without fulfilling the
Colorado statutes and rules for admission to practice.!' Hence, when the FAA is applicable, if it were
held that one must be a licensed lawyer to represent a party in arbitration, admission to the federal
court might suffice. However, the District of Colorado rules provide a presumption that discipline by
another court was proper.'

See also § 10.6.1.

§ 10.2.3—The Right Of A Party To Be Represented By A Non-Lawyer

The AAA arbitration rules expressly provide that a party may be represented by a non-lawyer.
For example, Commercial Arbitration Rule R-26 provides that “[a]ny party may participate without
representation (pro se), or by counsel or any other representative of the party’s choosing. . . .” Of
course, that rule cannot supersede state law regarding unauthorized practice of law. Query, however, if
the FAA is applicable to the arbitration, are state unauthorized-practice-of-law rules applicable? See
§ 10.6. Generally, a federal court controls who is admitted to practice before it, without necessarily
adopting state statutes or regulations.

Absent AAA rules, a question arises as to whether a party may be “represented” by a non-
lawyer in arbitration. For example, may a corporate party be represented by one of its officers or em-
ployees who is a non-lawyer? May a party be represented by a non-lawyer friend or acquaintance?
Particularly in the early days of arbitration, and particularly in construction disputes, often attorneys
were not involved in arbitrations. The informal nature of arbitration procedures and the nature of the
disputes often made it appropriate for parties not to retain counsel — and for the arbitrator not to be a
lawyer. At the present, there does not appear to be any answer under the Colorado unauthorized-prac-
tice-of-law statute or cases thereunder. There is an issue as to whether service as an arbitrator and serv-
ice as a representative of a party to an arbitration is the practice of law. Similarly, the issue may be the
extent to which “the law” governs arbitration proceedings and the award.

Rule 20 of the Colorado Small Claims Court generally prohibits lawyers. Arbitrations within
the same dollar limits should not prohibit non-lawyers representing a party.

The federal and Colorado statutes do not define when a non-lawyer may “represent” a party in
arbitration. Historically, non-lawyers have commonly appeared on behalf of parties to arbitration, just
as non-lawyers commonly have, and do, serve as mediators.'*

The Ohio Supreme Court enjoined a non-lawyer and his company from representing claimants

in securities arbitrations.!* The court found that preparing statements of claims, conducting discovery,
participating in pre-trial conferences, and engaging in settlement negotiations constituted the unlicensed
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Representation of Parties by Attorneys and Non-Attorneys §10.4

practice of law. The non-lawyer was enjoined from representing Ohio residents in matters or activities
relating to securities arbitration, including legal advice, preparation of claims, conducting discovery, par-
ticipating in pre-hearing conferences or settlement negotiations, and attending arbitration or mediation.

There may be a difference between a non-lawyer representing others and a non-lawyer em-
ployee representing his or her employer.

The Financial Industry Regulatory Authority (FINRA) has amended its arbitration and media-
tion code to allow representation by attorneys licensed anywhere in the United States, and by non-at-
torneys, subject to state regulation of the unauthorized practice of law."

* Annot., Power of President of Corporation to Commence or to Carry on Arbitration
Proceeding, 65 A.L.R.2d 1321.

§10.3 - FEDERAL REGULATION OF ADVOCATES IN
ARBITRATIONS GOVERNED BY THE FAA

Historically, the regulation and qualifications of attorneys and the practice of law were largely
left to the states, even as to “federal proceedings.” However, in recent years, federal (and not state) reg-
ulation of attorneys and other representatives increasingly has been held to apply as to federal law, fed-
eral courts, and federal agencies. Perhaps the same is true as to arbitrations governed by the FAA. See
§§ 10.2.2 and 10.2.3.

For example, the Internal Revenue Service defines who may practice before it. So, too, does
the U.S. Patent and Trademark Office, which also has its own rules of professional conduct. Likewise,
the U.S. District Court for the District of Colorado defines who may be admitted to practice before it,
expressly rejecting Colorado licensing as a condition.

In Augustine v. Department of Veterans Affairs,'® the Federal Circuit held that federal law and
not state law controls whether a lawyer not licensed in a state may represent a claimant and recover
statutory fees in a federal administrative proceeding. The court held that it would adversely affect fed-
eral administrative proceedings if state licensing rules were to govern which attorneys could practice
before federal agencies. Following this logic, it might be said that application of state licensing rules
governing who can represent parties in arbitrations governed by the FAA might impede the federal
statute and policy concerning arbitration.

§10.4 « THE RIGHT OF A PARTY TO REPRESENT ITSELF

It is reasonable to assume that an individual party may represent himself or herself pro se,
without being a lawyer, as in any civil action. On the other hand, a non-lawyer, even if an employee of
a corporate party, generally cannot appear for a corporate party in judicial proceedings. Perhaps it is or
should be allowable.
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§104 Colorado and Federal Arbitration Law and Practice

* Annot., Power of President of Corporation to Commence or to Carry on Arbitration
Proceedings, 65 A.L.R.2d 1321.

§10.5 * THE RIGHT OF WITNESSES TO BE REPRESENTED

While there is very little case law on this point, generally a witness has a right to counsel while
testifying in a judicial proceeding, at least other than before a grand jury. The rule ought to apply in
arbitrations.

If so, the role of the attorney would basically be limited: objecting to questions the answers to
which are privileged information.

AAA Commercial Arbitration Rule R-26 provides that a “party may participate without repre-
sentation (pro se), or by counsel or any other representative of the party’s choosing,” but the rule does
not mention witnesses.

§10.6 - UNAUTHORIZED PRACTICE OF LAW IN ARBITRATION

A recurring question is whether a lawyer representing a party in arbitration or sitting as an ar-
bitrator must be admitted to practice in the jurisdiction of the arbitration. See Colorado Rules of Civil
Procedure, Chapter 19, “Unauthorized Practice of Law Rules.”

§ 10.6.1—Out-Of-State Lawyers Representing Parties

Many states take the position that out-of-state lawyers may appear in the forum state to repre-
sent parties without being admitted in the forum state. It does not constitute the unauthorized practice
of law.!” See § 10.2.2. Perhaps the safe, although perhaps unnecessary, procedure is to seek pro hac
vice admission to the Colorado Bar. See Colorado Rules of Civil Procedure, Chapter 18, “Rules
Governing Admission to the Bar,” 220-222.

See “Colorado Adopts Rules Governing Out-of-State Attorneys,” 32 Colo. Law. 27 (Feb.
2003).

§ 10.6.2—Non-Lawyer Employee Representing Corporate Party

Arkansas holds that a corporate officer, director, or employee who is not a licensed attorney
engages in the unauthorized practice of law by representing the corporation in arbitration proceedings.
The court, and not the arbitrator, should determine issues regarding legal representation during the ar-
bitration proceedings.!®

See generally Cole, “Blurred Lines: Are Non-Attorneys Who Represent Parties in Arbitration
Involving Statutory Claims Practicing Law?,” 48 U.C. Davis L. Rev. 921 (2015)
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Representation of Parties by Attorneys and Non-Attorneys §10.7.2

§10.7 - REGULATION OF PERSONS REPRESENTING
PARTIES IN ARBITRATION

As discussed in § 10.2, it is generally recognized that a party in arbitration may be represented
by either a lawyer or non-lawyer. The issue then becomes, aside from unauthorized practice of law is-
sues discussed in § 10.6, who has the power to regulate those representatives? See also §§ 14.6, 14.7,
and 16.6.9 as to the imposition of sanctions.

§ 10.7.1—Regulation Of Lawyers Appearing In Arbitration
Generally, disqualification of an attorney for an alleged conflict of interest is held to be a mat-
ter for the courts and not the arbitrator.'

Generally, a lawyer who represents a party in arbitration or mediation is subject to the rules of
the jurisdiction in which he or she is admitted, and perhaps of the jurisdiction in which he or she is ap-
pearing. However, the court may not have inherent power to sanction a lawyer for alleged misconduct
during arbitration.?

§ 10.7.2—Disqualification Of Lawyer Representing A Party
The issue of who has supervisory power over lawyers representing parties in arbitration is sub-
stantially unresolved. See generally § 10.2.

Judicial Power to Disqualify Attorney
It appears that upon motion of a party in arbitration, and perhaps of the arbitrator, a court has

jurisdiction to disqualify (for a conflict) a lawyer from representing a party in arbitration.?!

Arbitrator Power to Disqualify Attorney
Under a broad form arbitration clause (including all “other matters in question arising out of,

or relating to, this agreement . . .””) a Florida court held that the issue of disqualification of an attorney
was an “other matter in question arising out of or relating to” the agreement, and therefore was to be
determined by the arbitrator.?? Similarly, The Delaware Chancery Court held that whether a law firm
representing one party should be disqualified for ethical breaches related to electronically stored infor-
mation (ESI) were issues for the arbitrator “in the first instance.””

See Djinis & Bazil, “Attorney Disqualification: Legal Procedural and Tactical Considerations,”
Practicing Law Institute, PLI Order No. BO-0ING (2003); Jacobas, Rohner & Hefty, “Conflict of
Interest Affecting Counsel in International Arbitrations,” Mealey s Int’l Arb. Rep. (Aug. 2005).

Some courts have considered issues of lawyers’ professional responsibility and disqualification
to be for the court.** However, the arbitrator may have inherent powers arising from his or her authority
to control the hearing.” Other courts have held that “in the first instance” an arbitrator has jurisdiction
to disqualify a law firm because of ethical breaches.?
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§10.7.3 Colorado and Federal Arbitration Law and Practice

§ 10.7.3—Arbitrator Versus Court Determination Of Issues Regarding Legal Representation
During Arbitration Proceedings
The Arkansas Supreme Court has held that determining what parties and representatives
may participate in arbitration proceedings, as well as what rules apply in the process, is its exclusive
authority.?’

§10.8 « ETHICAL RULES

Section 10.7.2 discusses a Delaware decision, SOC-SMG, Inc. v. Day and Zimmerman, Inc.,”
holding that the arbitration panel, and not the court, should determine whether a law firm should be
disqualified for ethical breaches related to discovery.

The ethics rules that apply to attorneys in arbitration start with the Colorado Rules of
Professional Conduct. For the most part, these rules have also been adopted by the Colorado federal
courts.

At least when the parties have agreed to AAA administration, the ABA/AAA Code of Ethics
for Arbitrators in Commercial Disputes applies. These rules also provide a “common law” of arbitra-
tion ethics.
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