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§4.1 - INTRODUCTION

As discussed in Chapter 3, either state or federal arbitration law may be applicable to an arbi-
tration or to a judicial proceeding concerning arbitration. In general, federal arbitration law will be ap-
plicable if the subject matter involves interstate commerce (unless the parties agree that state law shall
govern), or if the parties agree that federal arbitration law shall govern. If federal law governs, gener-
ally it preempts state law at least to the extent the state law is inconsistent or contrary to federal law
and policy. The focus of this chapter is on when and to what extent federal law preempts state law.
However, as to many issues arising under the FAA, there is no federal law and state law is borrowed
and applied.

§4.2 « APPLICABILITY OF COLORADO AND FEDERAL ARBITRATION LAW

Whether state or federal law governs the arbitration is determined by the terms of the federal
and state arbitration acts, the U.S. constitutional provision providing for supremacy of federal law (pre-
emption by federal law), and the agreement of the parties. The extent of preemption of state law by
federal law is defined by case law.

In Colorado state courts, the statutory law that may be applicable to an arbitration includes:

* The Colorado state statutes — the Colorado Revised Uniform Arbitration Act (CRUAA),
C.R.S. §§ 13-22-201 (2016), et seq.;

* The Federal Arbitration Act (FAA), 9 U.S.C. §§ 1, et seq.; or

* The substantive arbitration law of another state pursuant to Colorado choice-of-law rules.

(The CRUAA and the CUAA utilize the same statutory numbers. Hence, in citing to either, it must be
explicitly stated whether the citation is to the CRUAA or the CUAA, as each uses the same title, arti-
cle, and section numbers. This book attempts to identify the CUAA as the 2003 statute and the
CRUAA as the 2016 statute.)

State and federal common law also may be applicable. Lastly, other state or federal statutes
may be applicable to a specific situation.

In the federal courts, the statutory arbitration law that may be applicable usually is:

* FAA; or
* CRUAA (or other state’s arbitration statutes).

§ 4.2.1—Applicability Of State (Colorado) Arbitration Law (CRUAA)

In the Colorado courts, state arbitration law governs arbitration unless preempted (in part) by
the FAA. Generally speaking, if the FAA applies, it preempts only state substantive arbitration law,
while state procedural arbitration law continues to apply. However, in some instances, the FAA may
preempt state procedural law. See the discussion in § 4.3.
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§4.2.1 Colorado and Federal Arbitration Law and Practice

In sum, state arbitration law governs unless and until it is established that the FAA is applica-
ble. The FAA is applicable only if interstate commerce is involved or the parties agree to the applica-
tion of the FAA. If the FAA applies, it preempts those state laws that are in conflict with or obstacles to
achieving the policies of the FAA. When issues are presented in state court concerning an arbitration
that is subject to the FAA, in part the FAA will be applied and in part the CRUAA will be applied.

But all arbitration is not covered by the CRUAA or FAA. The former No Fault Act, C.R.S. § 4-
714 (2002), provided for mandatory arbitration. The Colorado Supreme Court held that the trial court’s
denial of the motion to dismiss should not be treated as a denial of a motion to compel arbitration,
hence the denial was not interlocutory, and therefore was not appealable under CUAA, C.R.S. § 13-22-
221(1)(a).! Section 221(1)(a) of the CUAA was not applicable because the court found that the motion
was not based upon an arbitration agreement entered into under C.R.S. § 13-22-204 — it was based
upon a statute requiring arbitration. Sections 203 and 204 referred to written arbitration agreements or
contractual arbitration provisions, not to statutes. Moreover, the movant did not seek to compel arbitra-
tion — only to dismiss the complaint. See also § 2.3.

The importance of this case, particularly since the mandatory arbitration provisions were there-
after repealed, is that it raises issues as to when an arbitration is subject to the CRUAA or the FAA.
Can a statutory arbitration be subject to only a portion of those statutes? Note that the CRUAA, C.R.S.
§ 13-22-203, provides that it governs an “agreement to arbitrate. . . .” As to statutes requiring manda-
tory arbitration, see § 3.8.

See also § 4.4 as to parties’ choice of law.

§ 4.2.2—Applicability Of The Federal Arbitration Act (FAA)

The FAA applies in federal courts and in state courts (in part), if the requirements for its appli-
cability are met. State arbitration acts apply in federal court when the FAA is not applicable. When
state arbitration law is applicable to a federal court proceeding, it may be that only state substantive
law is applicable, and the procedural aspects of the FAA might apply.

Interstate Commerce Requirement
Section 2 of the FAA defines the FAA as applying to contracts “evidencing a transaction in-

volving commerce to settle by arbitration a controversy thereafter arising out of such contract or trans-
action.”

“Involving commerce” is equivalent to “affecting commerce,” generally being the maximum
breadth of the scope of power under the commerce clause.? In Citizens Bank v. Alafabco, Inc.,? the U.S.
Supreme Court held that the statutory phrase was the “functional equivalent of . . . ‘affecting com-
merce’ — words of art that ordinarily signal the broadest permissible exercise of Congress’ Commerce
Clause power.” The Commerce Clause may be exercised in individual cases without showing any
specific effect upon interstate commerce if, in the aggregate, the economic activity in question would
represent a “general practice . . . subject to federal control.”

“Evidencing” a transaction involving commerce means that the FAA applies not when the par-

ties contemplated their transaction would involve interstate commerce, but when the transaction in-
volves interstate commerce.®
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The Colorado Court of Appeals has provided its own definition of when the FAA applies (and
preempts inconsistent state law):

For the FAA to apply, a court must conclude that a contract containing an arbitration
clause evidences a transaction involving commerce. This is not a rigorous inquiry. The
contract need only have the slightest nexus with interstate commerce.’

When the FAA is applicable in a proceeding in state court, the FAA will govern to the extent state law
is inconsistent.

The U.S. District Court for the District of Colorado has emphasized the limited interstate in-
volvement of a transaction required under 9 U.S.C. § 32 in order for the FAA to be applicable. In a dis-
pute arising out of the alleged promise of assigned parking places at a condominium complex in Vail,
the court noted the suit was between citizens of different states and noted that the construction industry
affects interstate commerce.?

* Annot., When Does Contract Evidence Transaction Involving Interstate Commerce Within
Meaning of Federal Arbitration Act (FAA), 11 A.L.R. Fed.2d and 10 A.L.R. Fed.2d 489.

§ 4.2.3—Waiver Of Objection To Arbitration Law Applied
A party may waive objection to the application of the FAA by invoking the FAA.” Waiver
probably can also apply to application of state arbitration law in federal courts.

A party also may waive its objections to the applicability of the FAA by invoking the FAA in
earlier proceedings.! See generally §§ 7.8 and 7.9.

§ 4.2.4—Applicable Law In Federal Court When Jurisdiction Is Based On Diversity Of
Citizenship
When the jurisdiction of the federal district court is based on diversity of citizenship only, state
substantive law and federal procedural law applies.'! Thus, for example, if a motion to confirm an arbi-
tration award is brought in federal court on the basis of diversity of citizenship, and the CRUAA and
not the FAA applied, the federal rules of civil and appellate procedure would govern procedures, and
state law would govern substance.

§ 4.2.5—Applicability Of State Law As To Validity Of Arbitration Agreement
(Including Defenses) Governed By The FAA
Generally, the validity of an arbitration agreement (or arbitration clause in a contract) governed
by the FAA is governed by state law. For example, have the elements for the formation of a contract
being fulfilled. See Chapter 5, including § 5.2.3.

Similarly, defenses to the validity or enforcement of an arbitration agreement (or arbitration

clause in the contract) governed by the FAA are governed by state law. The exception is when state law
does not reflect the policy of the FAA in favor of arbitration. See Chapter 5.
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§4.3 « PREEMPTION OF STATE ARBITRATION LAW (CRUAA)
BY FEDERAL ARBITRATION LAW (FAA)

This section deals with the historical issue of what happens when state and federal law collide.'

§ 4.3.1—The Doctrine Of FAA Preemption Of State Arbitration Law

Article VI, Clause 2 of the U.S. Constitution, referred to as the “Supremacy Clause,” states
that the Constitution, laws of the United States, and treaties “shall be the supreme law of the land; and
the judges in every state shall be bound thereby, anything in the Constitution or laws of any state to the
contrary notwithstanding.” Early in the history of the United States, the Supreme Court applied the
Supremacy Clause to declare certain state laws void — preempted by the laws of the United States.!?

Preemption may occur when, in federal legislation, Congress expressly states that federal law
preempts state law.'* It may also occur by implication, in two ways. First, conflict preemption occurs
under the Supremacy Clause when any state law that conflicts with federal law is preempted/voided.'s
Second, implied preemption can occur when Congress by its legislation occupies the entire field.!®

The U.S. Supreme Court stated in Southland Corp. v. Keating'” that the FAA created a body of
substantive law applicable in both state and federal courts. State statutes that invalidate arbitration
agreements covered by the FAA may violate the Supremacy Clause. The essence of the Supremacy
Clause is to void state law contrary to or impeding implementation of federal law and policy. So,
specifically as to arbitration law: when the FAA is applicable, contrary state law that restricts or limits
the philosophy of the FAA is void (and perhaps more). In general, for purposes of determining whether
there is preemption of state law, there are two points of possible conflict between state and federal law
of arbitration:

1) The FAA promotes the resolution of claims by arbitration, whereas some state law does not,
or is more restrictive; and

2) The FAA requires that arbitration agreements shall be treated the same as any other con-
tracts. State law that singles out arbitration contracts for more restrictive treatment will be
preempted.'

As discussed in § 4.2.2, the FAA applies, generally stated, when the dispute involves interstate
commerce. Under the preemption doctrine, this means that while the case may be in state court, when
the FAA applies, it preempts portions of otherwise applicable state law.

However, under the preemption doctrine generally (not just as to arbitration law), federal law
preempts only state substantive law, and not state procedural law. When the FAA is applicable to a
state-court arbitration case, traditionally only substantive law of the FAA is applied under the classic
preemption doctrine. FAA substantive law displaces state substantive arbitration law. The issue be-
comes which arbitration laws are substantive, and which are procedural.

In the arbitration law context, the preemption doctrine generally is broader (although some-
times narrower). While a specific federal arbitration law might be “procedural,” if its application is
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deemed necessary to promote the national policy (as evidenced by the FAA) in favor of arbitration, the
procedural law might preempt a contrary state procedural law. Similarly, if the state law is not an ob-
stacle, FAA substantive law might not preempt the state law.

Thus, the U.S. Supreme Court announced that:

Section 2 is a congressional declaration of a liberal federal policy favoring arbitration
agreements, notwithstanding any state substantive or procedural policies to the contrary.
The effect of the section is to create a body of federal substantive law of arbitrability,
applicable to any agreement within the coverage of the Act."

Shortly after that Supreme Court decision, the Court declared that FAA substantive law applied
and had to be enforced in state courts (when the FAA applied) as well as in federal courts.?

The Supreme Court has acknowledged that the FAA was not intended to be the sole arbitration
law to the exclusion of all state law, and that states may use their own procedures to enforce the FAA
dictates that arbitration agreements to which the FAA applies must be enforced unless revocable on
grounds that would be applicable to any contract.?!

Classic application of FAA preemption has occurred when (1) state law discriminated against
arbitration agreements as compared to other contracts by requiring that in order for arbitration agree-
ments to be valid, the agreements contain a statement about the arbitration requirement in large letters
(discrimination against arbitration agreements);?? and (2) state laws prohibiting, for example, an award
of punitive damages by an arbitrator were preempted by the FAA, which allows such award.?

§ 4.3.2—Expanding Scope Of FAA Preemption Of State Arbitration Law

As late as 2006, the U.S. Supreme Court noted that FAA § 2 is “the only [FAA] provision that
we have applied in state court.”* This is not the case today, as additional sections of the FAA have
been held to preempt state law.

Today, as to preemption of state arbitration law, and state law applied to issues of formation of
contracts and defenses thereto, the U.S. Supreme Court looks to whether the state law “‘stands as an
obstacle to the accomplishment and execution of the full purposes and objectives of Congress,’” a lib-
eral federal policy favoring arbitration.?

§ 4.3.3—When Federal Arbitration Law (FAA) Preempts State Arbitration Law (CRUAA)

As discussed above at § 4.2.2, the FAA governs arbitration when the dispute involves a trans-
action in interstate commerce.?® However, the Act does not contain any specific preemptive provision,
and, when applicable, does not occupy the entire field of arbitration law,?” at least in state courts.

Generally, if the FAA does not apply, a state arbitration act such as the CUAA or the CRUAA
does. For example, when two parties enter into a consumer contract containing an arbitration clause
and the transaction involves interstate commerce, the FAA applies and overrules any and all contrary
anti-arbitration state laws inconsistent with federal statute and policy.?®
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The U.S. Supreme Court, in Volt Information Sciences, Inc. v. Board of Trustees,” defined the
scope of preemption:

The FAA contains no express pre-emptive provision, nor does it reflect a congressional
intent to occupy the entire field of arbitration. But even when Congress has not com-
pletely displaced state regulation in an area, state law may nonetheless be pre-empted to
the extent that it actually conflicts with federal law — that is, to the extent that it “stands
as an obstacle to the accomplishment and execution of the full purposes and objectives
of Congress.” The question before us, therefore, is whether application of [state law] to
stay arbitration under this contract in interstate commerce . . . would undermine the goals
and policies of the FAA.3°

Preemption of state arbitration law by federal arbitration law occurs when the FAA applies.
Section 2 of the FAA preempts state arbitration statutes to the extent inconsistent with the FAA.*!
While the FAA applies to all arbitration agreements involving interstate commerce (unless the parties
otherwise agree), it contains no specific preemptive provision as to state law and does not occupy the
entire field of arbitration law.>? Thus, even when the FAA applies to the arbitration, state arbitration
law, in part, may also apply.

Chilcott Entertainment L.L.C. v. John G. Kinnard Co.,* a Colorado Court of Appeals decision,
illustrates a dilemma that the scope of federal preemption may create. An arbitration award was entered
in favor of Kinnard and against Chilcott on July 2, 1997. Apparently, it was undisputed that the FAA
was applicable. On September 19, 1997, two months and 17 days after entry of the award, Chilcott
commenced a federal court action to vacate the arbitration award. On December 24, 1997, the federal
court dismissed the civil action for lack of jurisdiction in that there was no diversity of citizenship be-
tween the parties and no federal question. Reconsideration was denied on January 22, 1999.

On March 9, 1999, more than six months after the arbitration award was entered, Chilcott filed
a motion to vacate the award in Denver District Court. Kinnard moved to dismiss the motion to vacate
on the ground that Chilcott did not file the motion to vacate within the three-month limitation pre-
scribed by 9 U.S.C. § 12. The court applied the federal statutory time period, not the 30-day period of
the CUAA, C.R.S. § 13-22-214(2), without discussion. The Colorado Court of Appeals held that the
time period under the FAA was not tolled during the period in which the suit was pending in federal
court. The court further held that the Colorado savings statute, C.R.S. § 13-80-111, was preempted by
§ 12 of the FAA. Thus, at least according to the Colorado Court of Appeals, apparently the time peri-
ods of the FAA, when the FAA applies, preempt any shorter time periods of the CUAA or CRUAA.
Perhaps there would be no preemption if the state time limits were longer. The safer practice is to com-
ply with the shorter time period.

In 1995 and 1996, the Colorado Court of Appeals and Colorado Supreme Court considered a
similar issue.3* The court of appeals held that the arbitration agreement was invalid for failure to com-
ply with requirements of the Colorado Health Care Coverage Act (HCCA). The supreme court af-
firmed, holding that to be valid, the arbitration agreement had to comply with both the HCCA and the
FAA. The Supreme Court refused to consider the contention that the health-care statutes were pre-
empted by the FAA because the issue had not been raised in the trial court or in the court of appeals.
Thus, according to the Colorado Supreme Court, federal preemption of state laws can be waived.
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In 1997, the U.S. District Court for the District of Colorado ruled that the FAA preempts the
provisions in the Colorado HCCA, which, inter alia, mandate specific language and typeface require-
ments for arbitration provisions contained in medical services agreements to be valid.>* Under this de-
cision, arbitration agreements within the scope of the HCCA and the FAA are valid, even if not in
compliance with the detailed requirements of the Colorado HCCA statute, if they fulfill the require-
ments of the FAA. Thus, the court rejected the assertion that the arbitration agreement was invalid be-
cause it did not fulfill the HCCA requirements, because the agreement did fulfill the FAA requirements
for a valid agreement to arbitrate.

However, in 2003, the Colorado Supreme Court held that an arbitration agreement was invalid
for noncompliance with the requirements of the HCCA, notwithstanding that the FAA was applicable
and its requirements were fulfilled. The federal McCarran-Ferguson Act gives the states the power to
regulate the business of insurance without interference by the federal government. The Colorado
Supreme Court held that the McCarran-Ferguson Act negates the FAA’s general preemption of state ar-
bitration law as to the HCCA. The court found the HCCA, including its requirements for a valid arbi-
tration agreement, was enacted for the purpose of regulating the business of insurance within the
meaning of the McCarran-Ferguson Act. Therefore, the FAA did not preempt the HCCA requirements
for an arbitration clause to be valid and enforceable.’® The McCarran-Ferguson Act was not discussed
in the earlier federal court decision.

* Annot., Preemption by Federal Arbitration Act (9 U.S.C.A. secs. I et. seq.) of State Laws
Prohibiting or Restricting Formation or Enforcement of Arbitration Agreements, 108 A.L.R.
Fed. 179.

§ 4.3.4—FAA Preemption Of State Arbitration Law (CRUAA) In Federal Court

Normally, one thinks of preemption of state law as occurring only in state courts: the state
court has an issue that state arbitration law ordinarily governs, but for the potential preemptive applica-
tion of the FAA because the dispute involves interstate commerce. When the FAA applies, it must be
enforced in state and federal courts.”’

As concerns the application of state versus federal arbitration law, it is doubtful that the pre-
emption doctrine has any application in the federal courts. Even in the unusual scenario where federal
court jurisdiction is premised upon diversity of citizenship, but the parties to the arbitration agreement
are not involved in interstate commerce, it is anticipated that the federal court would apply the substan-
tive provisions of the CRUAA, conforming to the usual application of state law when federal law is not
applicable by its terms. Generally, the federal court would apply the FAA procedural provisions, but
perhaps not when those procedural provisions conflict with the policies and purposes of the CRUAA.
However, no Colorado federal court has addressed this issue.

The FAA preempts state law, even in diversity cases, where the arbitration clause is in “a con-
tract evidencing a transaction involving commerce. . . among the states.”*

§ 4.3.5—Defining Arbitration — FAA Preemption Of State Law Only As To Arbitration
Agreements Subject To The FAA
See Chapter 2 as to types of arbitration. As to the definition of arbitration, see § 3.7 and
Chapter 7.
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§ 4.3.6—The Scope Of Federal (FAA) Preemption Of State (CRUAA) Arbitration Law

Once it is determined that federal arbitration law is applicable, the second step is to determine
which portions of the state law are preempted. More specifically, when the FAA applies, which sec-
tions of the CUAA or CRUAA (or other state statute) are preempted? (As earlier discussed, the pre-
emption doctrine probably only has application in state court proceedings.)

* Annot., Preemption by Federal Arbitration Act (9 U.S.C.A. § 1, et. seq.) of State Laws
Prohibiting or Restricting Formation or Enforcement of Arbitration Agreements, 108 A.L.R.
Fed. 179.

Colorado Case Law on FAA Preemption
The Colorado Supreme Court has defined six circumstances in which federal law preempts

state law.* As relates to the FAA, two circumstances appear to be most applicable:

* When there is an outright or actual conflict between the FAA and state law; and
* When state law stands as an obstacle to accomplishment of the objects of the FAA.

Federal preemption is governed by federal law*’ and is considered on appeal by a Colorado court
de novo.¥!

The Colorado Court of Appeals defined generally its perception of the scope of FAA preemp-
tion of state arbitration law:

The FAA preempts state law only to the extent that such [state] laws purport to invalidate
otherwise enforceable agreements to arbitrate. Where the FAA applies and the trial court
has found a valid and enforceable agreement to arbitrate, the resulting arbitration there-
after proceeds pursuant to state procedural and substantive law.*?

Thus, according to the Colorado Court of Appeals, the FAA preempts state arbitration law only
as to whether the arbitration agreement is valid and enforceable; preemption applies only to state laws
restricting formation or enforcement of arbitration agreements. It is unclear from the court’s opinion
which provisions of the FAA apply, other than as to validity and enforceability of the arbitration agree-
ments. Federal case law is not necessarily in accord with this narrow definition of preemption.

It is unclear as to the total extent of federal law preemption of state law, i.e., what state proce-
dural and substantive law would continue to apply, and whether the procedural law would apply only
in state courts or also in the federal courts.*

In Fonden v. U.S. Home Corp.,* the Colorado Court of Appeals found that the FAA applied
and, following the philosophy of its earlier decisions, stated: “Although the FAA preempts inconsistent
state law, its preemptive effect is restricted to the area of arbitration and whether the agreement to arbi-
trate is valid.”*

The court denied the plaintiff’s appeal of an interlocutory order of the trial court granting the

defendant a stay of the plaintiff’s civil action and compelling arbitration of the dispute, on the ground
that federal law did not permit such an appeal. However, the court appeared to recognize that the order
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was not appealable under state law either, making the determination of applicability of federal law as to
appeals possibly dictum. The court concluded:

[W]e recognize that appellate courts in other states have held various FAA procedural
provisions inapplicable in state court. These courts have applied a different analysis when
addressing the issue of finality for purposes of appeal, concluding that the FAA’s finality
provision [finality of order in order to appeal] does not preempt the state’s own proce-
dural rules unless those rules defeat substantive rights granted by the FAA.%

It can only be said that it is very unsettled in Colorado (and elsewhere) as to which state law arbitration
provisions will be applied by a state court when the FAA is applicable to the arbitration.

In Galbraith v. Clark,” the Colorado Court of Appeals held that “under the FAA, an order
compelling arbitration and dismissing the case [instead of compelling arbitration and staying the civil
action pending arbitration] was a final appealable order.”*® The court relied on Green Tree Financial
Corp.-Alabama v. Randolph,* a U.S. Supreme Court decision. Green Tree held that under the FAA, an
order compelling arbitration and dismissing the underlying claims was a final judgment and therefore
appealable under FAA § 16(a)(3), providing that an appeal may be taken from a “final decision” with
respect to an arbitration that is subject to the FAA. “Final decision” was defined as a decision that ends
the litigation on the merits and leaves nothing more for the court to do but execute the judgment.

No doubt the same result could have been reached in Galbraith by applying Colorado law
(which was not mentioned) instead of federal law. C.R.S. § 13-4-102(1) is practically identical to FAA
§ 16(2)(3). C.R.S. § 13-4-102(1) (legislative grant of appellate jurisdiction) provides that the court of
appeals shall have jurisdiction from final judgments of the district court (with certain exemptions).
A dismissal of a case is a final judgment.’® See also the CRUAA, C.R.S. §§ 13-22-228(1)(f) and (2)
(2016).

However, of note is that the Colorado Court of Appeals seemed to say that a federal statute
(FAA) and federal case law thereunder can define the jurisdiction of the Colorado Court of Appeals
(appealable orders), at least when applying the FAA to the issues presented. This is interesting given
that the Colorado Constitution empowers only the legislature to define the jurisdiction of the court of
appeals.

Similarly, the court ruled that issues of arbitrability — whether a particular dispute should be
arbitrated — are presumptively submitted to the court unless there is clear and unmistakable evidence
of the parties’ intent that the issues be decided first by the arbitrator. Again, this holding is consistent
with Colorado cases not applying the FAA. However, the court did not cite prior Colorado decisions
and instead relied primarily on federal court decisions applying the FAA.

In sum, Galbraith starts to show “how much” federal law applies when the FAA is applicable
to the arbitration in a state court proceeding.

Other States’ Law on FAA Preemption
California decisions provide a somewhat detailed analysis of preemption of state law by the

FAA, which to some extent follows the general principles annunciated by the Colorado Court of
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Appeals. In Rosenthal v. Great Western Financial Securities Corp.,*! the California Supreme Court ad-
dressed the issue of whether a procedural portion of the FAA applied to state-court litigation. The court
determined that the jury trial provided for in 9 U.S.C. § 4, to determine whether there is an arbitration
agreement, did not apply to state-court litigation, even when the FAA was otherwise applicable.

In Siegel v. Prudential Insurance Co. of America,” the respondent asserted that the FAA al-
lowed the merits of an arbitration award to be voided by the state court when there has been a manifest
disregard of the law by an arbitrator. The Court of Appeal of California recognized that most federal
courts then recognized manifest disregard of the law by the arbitrator as a non-statutory ground under
the FAA for vacating an arbitration award. Compare § 17.4.15. However, the case presented the issue
of whether the manifest disregard of the law is a ground for vacating an award by a state court, if the
FAA is applicable. Under California law, the grounds to vacate an award did not include the manifest
disregard of law.

The court in Rosenthal held that § 4 of the FAA does not explicitly govern the procedures to be
followed in state court when the FAA is applicable. The FAA contemplates a petition in the U.S. dis-
trict court and provides that certain steps are to be taken in the manner provided by the Federal Rules
of Civil procedure. The second test under Rosenthal was to look at the broad principles of federal pre-
emption, saying that states may establish the rules of procedure governing the litigation in their own
court, even if the controversy is governed by federal substantive law. “By the same token, however,
where state courts entertain a federally created cause of action, the federal rights cannot be defeated by
the forms of local practice.” Thus, a state procedural rule must give way to federal procedure if it im-
pedes the uniform application of the federal statute to effectuate its purpose. “At a minimum the state
procedure must be neutral as between the state and federal law claim.”*

Based upon the prior pronouncements of the Colorado appellate courts, it would be reasonable
to anticipate that when the FAA is applicable, a Colorado court will not vacate an arbitration award on
the additional grounds permitted by federal law, but only those grounds provided by Colorado law.

The foregoing principles are relatively well established. However, the matter of which sections
of the federal and state arbitration acts are substantive so as to be applicable under the foregoing princi-
ples, and which sections of those acts may be procedural, are matters that have been infrequently con-
sidered. As to the latter, a state court may not be required to apply federal statutes even though the
dispute arises out of interstate commerce, but may in fact apply state procedural law. As to an arbitra-
tion dispute in federal court that does not arise out of a transaction in interstate commerce, the federal
court is required to apply state substantive arbitration law, but perhaps is not required to apply the por-
tions of the state arbitration law that are procedural in nature under the principles of Erie Railroad Co.
v. Tompkins.>

On the other hand, if the parties expressly state the arbitration will be pursuant to and governed
by the FAA, this may mean the arbitration will be governed solely by federal law.® However, it is
likely that parties cannot dictate all procedures to be followed by a court.

A Texas appellate court, in Cleveland Construction, Inc. v. Levco Construction, Inc.,”” held that

the FAA applied to the appeal of a Texas district court order enjoining arbitration. First, the court deter-
mined that the order was appealable under FAA § 16 (Texas law apparently resulted in the same out-
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come). Thus, § 16 was deemed to preempt the state appeal statute. Second, a Texas statute provided
generally that any contract provision requiring the arbitration to be held out of state was preempted
(and voided) by the FAA. The Texas court held this Texas statute was preempted by the FAA because
the state statute conditioned the enforceability of arbitration agreements on the selection of Texas as the
forum — a requirement not applicable to contracts generally.*® The court concluded that applying the
state statute “would prevent us from enforcing a term of the parties’ arbitration agreement — the venue
— on a ground that is not recognized by the FAA or by general state-law contract principles.”’

As perhaps is to be expected, federal court definitions of FAA preemption of state arbitration
law tend to be broader than Colorado and other state courts’ interpretations of FAA preemption.
Indeed, in recent decisions, the U.S. Supreme Court has reversed state supreme court decisions taking a
narrower view of FAA preemption of state arbitration law.*

* Annot., Preemption by Federal Arbitration Act of State Laws Prohibiting or Restricting
Formation or Enforcement of Arbitration Agreements, 103 A.L.R. Fed. 179.

§ 4.3.7—FAA Preemption Of State Substantive Or Procedural Arbitration Law

Traditionally, preemption is thought of in terms of substantive law, and not procedural law.
When the FAA is applicable, state courts are thought generally to be free to apply their own procedural
law to implement FAA substantive law. This division between procedural and substantive law has its
genesis in Erie Railroad Co. v. Tompkins.®' See § 4.3.6.

However, the line between procedural and substantive provisions is difficult — perhaps impos-
sible — to meaningfully define. And the definition most certainly differs from state to state and case to
case. Hence, it is of limited value to discuss FAA preemption in terms of whether provisions are sub-
stantive or procedural. See, particularly, the Colorado preemption cases discussed in § 4.3.6.

The FAA®? was passed in 1925, and has been amended several times. However, the original
statute remains essentially unchanged.

Speaking very generally, the FAA governs arbitration when the dispute involves a transaction
in interstate commerce.® (The Interstate Commerce Clause of the U.S. Constitution is the basis for
Congress’s exercising jurisdiction over certain arbitrations.) More specifically, § 2 of the FAA validates
arbitration clauses “in any maritime transaction or a contract evidencing a transaction involving com-
merce to settle by arbitration a controversy thereafter arising out of such contract or transaction.”*
Section 1 defines “commerce” as “among the several States or with foreign nations. . . .” The term
“transactions involving commerce” has been defined by the U.S. Supreme Court as being the “func-
tional equivalent of . . . ‘affecting commerce’ — words of art that ordinarily signal the broadest permis-
sible exercise of Congress’ Commerce Clause power.”® “Involving commerce” is equivalent to
“affecting commerce,” generally being the maximum scope of power under the Commerce Clause.®
“Evidencing” means that the FAA applies not when the parties contemplated that their transaction
would involve interstate commerce, but when the transaction involves interstate commerce.®’

* Annot., When Does Contract Evidence Transaction Involving Interstate Commerce Within
Meaning of Fed. Arbitration Act (FAA) — Serv. Contracts, 11 A.L.R. Fed.2d 233.
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* Annot., When Does Contract Evidence Transaction Involving Interstate Commerce Within
Meaning of Federal Arbitration Act (FAA) — Legal Issues and Principles, 10 A.L.R. Fed.2d
489.

Generally, if the FAA does not apply, a state arbitration act such as the CRUAA applies.
Whether the CRUAA or the arbitration statutes of another state govern generally depends upon appli-
cation by the court of traditional choice-of-law rules. However, unless otherwise agreed by the parties,
state arbitration acts apply only when not preempted by the FAA.

Very generally speaking, the FAA and CUAA do not differ much in substance, although they
are very different in some particulars. The CRUAA, on the other hand, is substantially more detailed,
and fills in many gaps in the FAA and the CUAA. However, at least two specific points about the
statutes should be noted:

* Jurisdiction. The fact that the FAA governs an arbitration does not give the federal courts ju-
risdiction over disputes arising with respect to arbitrations governed by the statute. See
Chapter 19, “Jurisdiction and Venue of the State and Federal District Courts and of the
Arbitrator.” Generally, it does not provide federal question jurisdiction under 28 U.S.C.

§ 1331. For the federal court to have jurisdiction, there must be a separate jurisdictional
basis, such as diversity of citizenship, 28 U.S.C. § 1332. See § 19.3.

Most courts hold that if the FAA governs, but there is no other basis for federal court jurisdic-
tion, the suit must be brought in state court, which will then apply the FAA, at least in part.®® Colorado
Court of Appeals decisions suggest that federal preemption of state law applies only to portions of the
state arbitration law. See § 4.3.

* Time limits. Deadlines are generally shorter under the CRUAA than under the FAA. See, for
example, the time for seeking a change or correction of award (CRUAA § 220 versus FAA
§ 12); confirmation of award (CRUAA § 222 versus FAA § 9); vacating an award (CRUAA
§ 223 versus FAA § 12); and modification of award (CRUAA § 223 versus FAA § 12).
Generally, if the FAA applies, its time limit “probably” governs.® However, there are those
who may assert that time limitations are procedural, and therefore a Colorado court should
apply the Colorado statutory time limit, even if the FAA is otherwise applicable to the arbitra-
tion. See § 4.3.8.

The FAA defines many procedures to implement an arbitration. The Colorado Supreme Court
has specifically stated that the FAA is a source of “federal substantive law” of arbitration.” Thus, as to
those sections of the FAA deemed “substantive,” when the FAA is applicable in state court proceed-
ings, those substantive provisions preempt state law to the contrary and govern the proceedings.”!

On the other hand, many of the provisions of the FAA are procedural, and do not preempt state
court procedures when in conflict. For example, the U.S. Supreme Court has consistently held that in-
terpretation of an arbitration agreement is a matter of state law. The FAA defines limits, such as that ar-
bitration is “a matter of consent, not coercion.”” See §§ 4.3 and 7.6 for discussions of encroachment of
federal “substantive” law of arbitration upon state law of “grounds as exist at law or in equity for the
revocation of any contract” under FAA § 2.
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In two recent class arbitration cases, the U.S. Supreme Court held that federal common law
under the FAA preempted California state law of unconscionability as applied to class action waiver’
and preempted state law interpreting an arbitration agreement (to allow class arbitrations).™ See § 6.7.
As to FAA preemption of state-law grounds for vacatur of an award, see § 17.9.

The Court noted that the Oklahoma court’s deciding the validity of the contract (whether the
covenant not to compete was valid under the Oklahoma statute) constituted “judicial hostility towards
arbitration,” which the FAA forecloses.” Thus, the FAA preempts state law as to who decides arbitra-
tion issues (see Chapter 8), or at least some of them, including the validity of the agreement with a
covenant not to complete.

Courts differ dramatically in preemption contexts as to what law is substantive and what is
procedural. For example, a California appellate court, in Swissmex-Rapid, S.A. de C.V. v. SP Systems,
LLC,® held that while the FAA was applicable in the state court proceeding, FAA § 9 (providing that if
the parties in their agreement have agreed that a judgment of the court shall be entered upon the arbi-
tration award, the court may do so) was procedural, and therefore did not supersede state law. The state
law did not refer to parties agreeing to entry of judgment in order for a judgment on the award to be en-
tered. Section 9 is procedural as it is intended to implement the substantive provisions of the FAA.
However, the court did note that other courts had characterized FAA § 9 as substantive and held § 9
preempted state law.”’

A Tennessee court found that a majority of jurisdictions considering the issue have held that a
state’s law on appealability of an arbitration order is procedural and applies to state court appeals, un-
less the state-law appealability statute stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of the FAA.” Several guiding principles emerged as to which sections of
the FAA may not preempt state law:

* The state law does not impinge on “the basic policy upholding enforceability of arbitration
agreements.”
* There is no conflict between the state and federal laws.”

Note, however, that had the state law on confirmation of an award substantially impinged upon
the process of confirmation by making confirmation substantially more difficult, the state law probably
would be preempted. It may be more accurate to state that whether the FAA (when applicable) pre-
empts state law depends upon:

* The nature of the federal statute — is it substantive, or does it provide for implementing sub-
stantive procedures?

» Whether the state statute as applied impinges upon the attainment of the objectives of the
FAA.

§ 4.3.8—Summary: Which Sections Of The FAA (When The FAA Is Applicable) Preempt State
Arbitration Law, And Which Do Not?
Some courts have attempted to define which sections of their state law are preempted by the
FAA.* Again, however, the determination must consider the specific statute that may be preempted, as
well its application. In the coming years, no doubt many preemption issues will be raised, given the
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U.S. Supreme Court decision in AT&T Mobility v. Concepcion (holding the FAA preempted state law
of unconscionability, as applied).®!

§ 4.3.9—FAA Preemption Of Specific Provisions Of State Arbitration Law

After considering the various judicial statements and occasional holdings as to the scope of
preemption of state law by the FAA when the FAA is applicable, one may opine as to what exactly it
means in the daily practice of arbitration. In brief, in terms of judicial actions in the arbitration process,
the questions are: (1) when does the FAA apply; (2) when does the state law apply even when the FAA
applies; and (3) to which state arbitration laws does the preemption apply? The law in this area is not
sufficiently settled to provide many definitive answers.

Fortunately, in most respects, federal and Colorado law do not substantially differ.

Who Decides the Arbitrability Issue?
Most litigators will concur that while “the law is the law,” the decision on an issue of law may

depend upon who decides the issue: Which judge? A jury? An arbitrator? The courts have varied dra-
matically as to who decides the many arbitral issues that reach the court. Sometimes, who decides is
determined by the tribunal to which the issue was first brought. See § 8.8.

A statute of limitations defense is somewhat common in arbitration. When it is asserted, who
decides the defense? In a New York Court of Appeals case, N.J.R. Associates v. Tausend,*> which was
governed by the FAA, the threshold issue of timeliness under New York law was held to be before the
arbitrator under FAA and New York law. The court found that the case law under the FAA provides for
the arbitrator to decide the issue. While the majority avoided resolving that issue, a concurring opinion
concluded that because the FAA applied, the statute of limitations issue must be decided by the arbitra-
tor as required under the FAA. Effectively, without discussion, the concurring opinion stated that the
FAA law as to who decides the issue preempts contrary New York law on the question as to who de-
cides statute of limitations issues. See also Chapter 8.

Applicability of Federal or State L.aw to the Dispute Procedure

Federal law determines whether a dispute resolution procedure is “arbitration” within the
scope of the FAA. State law determines whether a dispute is within the scope of state arbitration law. If
there is a conflict, federal law preempts state law. However, generally, the parties can define by agree-
ment which law governs the arbitration agreement. The parties may be able to agree on which statutes
govern their dispute resolution procedure, even if it is not “arbitration” for purposes of the acts.
Perhaps the parties can agree that an arbitration statute governs their arbitration-like procedure.

Preemption as to Whether There Was an Agreement to Arbitrate
FAA § 2 defines that an agreement to arbitrate “is valid, irrevocable, and enforceable, save

upon such grounds as exist at law or in equity for the revocation of any contract.” In order to stay liti-
gation pending arbitration or to compel arbitration under §§ 3 and 4, the court must make a finding of
whether there is an agreement to arbitrate under § 2. This is a matter of federal law and preempts state
law.®* However, generally, there is little federal statutory or common law defining what an “agreement”
is — what the elements for finding the existence of an agreement are. Hence, in essence, the federal
law “borrows” state law for purposes of defining an agreement to arbitrate under § 2. As stated by the
U.S. Supreme Court, generally, state law principles regarding contract formation govern whether a
valid agreement to arbitrate exists.*
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Preemption as to Whether the Dispute is Within the Scope of the Arbitration Agreement
Once it is found that there is an agreement to arbitrate, the next question is whether the dispute

is within the scope of the arbitration agreement — is this dispute a dispute that the parties agreed to ar-
bitrate. The analysis is the same as the determination of whether there is an agreement to arbitrate:
when the FAA applies, this is an issue of federal substantive law.

Preemption as to Grounds as Exist at Law or in Equity for the Revocation of a Contract
FAA § 2 provides that arbitration agreements are valid, irrevocable, and enforceable, except on

grounds that exist for the revocation of any contract. “Revocation” has been applied to mean defenses
to the validity of contracts or defenses for the avoidance of contracts. These definitions are generally
enumerated and discussed in § 7.6.

Does federal arbitration law define the defenses, or define the elements applicable therein? For
the most part, there is no federal common law of traditional contract defenses. The courts generally
have simply applied/borrowed state law of contract defenses.

However, if the state law of these defenses were found to burden the national policy in favor of
arbitration, when the FAA is applicable, it is likely that the courts would not accept unique restrictions
of state law upon the validity of arbitration contracts. FAA § 2 refers to grounds that apply to “any con-
tract.” Thus, a state-law defense that was designed for arbitration agreements alone probably would not
be within § 2. Moreover, even if the state defense applied to all contracts, restraints thereof that bur-
dened the arbitration agreement probably would not be applied when the FAA was applicable.

In 2011, the U.S. Supreme Court spoke on the issue in Concepcion.® The Court held that state
law of unconscionability as applied generally to contracts that invalidated an arbitration class action
waiver/prohibition clause was preempted by the FAA. Therefore, the contractual waiver of arbitration
class actions, which was unconscionable under state law, was valid and enforceable under the FAA. In
specific circumstances, the FAA may now preempt state law “grounds as exist at law or in equity for
the revocation of any contract.”

Concepcion might be limited to the specific elements of unconscionability that the Supreme
Court found to be preempted. Other definitions and applications of unconscionability by state law
might not be preempted, or the courts may create a federal common law of unconscionability.
Preemption often implies that there is a federal law to replace the state law. In Concepcion, the Court
did not define a federal law of unconscionability that replaced the state law.

Validity of Agreement to Arbitrate

Section 2 of the FAA states that arbitration agreements complying with the Act are valid, irrev-
ocable, and enforceable. When the FAA is applicable, this section preempts any state law to the con-
trary. If the FAA is applicable, federal law, with non-discriminatory state law incorporated, determines
validity/enforceability of agreements to arbitrate. For example, the FAA requires that the agreement be
in writing. If a state statute required arbitration agreements, but not other contracts, to be in red ink, the
requirement probably would be preempted. On the other hand, state law as to elements of a contract
will be applied. Generally, a state statute that imposes particular requirements or conditions for an
agreement to arbitrate to be valid — not required by the FAA and not applied to other contracts under
state law — are preempted. The FAA has been interpreted to mean that it preempts any state law that
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would make an arbitration agreement invalid if that state law imposes greater requirements for arbitra-
tion agreements than for other agreements.

An example is a Texas law that conditioned arbitrability of personal injury claims on whether
the claimant was represented by counsel at the time the arbitration agreement was signed. This statute
was held to be preempted by the FAA.* The FAA “law” is that such a provision is more restrictive than
the FAA, and therefore void.

Similarly, a state statute voided arbitration agreements for medical malpractice that were exe-
cuted prior to the malpractice and the dispute arising. The FAA preempted/voided this provision as the
statute singled out arbitration agreements for disparate treatment among contracts.®’

Stay of Civil Action/Motion to Compel Arbitration
Generally, if the FAA is applicable to the arbitration, whether §§ 3 and 4 of the FAA are appli-

cable in state courts is an open issue.®®

Arbitrability — Is There a Defense to Enforcement?
State law governs as to the defenses to the formation or existence of the contract, to the extent

the defenses are as to all contracts. Thus, Colorado common law of fraud, duress, misrepresentation,
lack of mutuality, statute of limitations, etc., can be applied to hold that an alleged contract to arbitrate
is not valid or enforceable when the FAA is applicable, but only in circumstances where the defense is
not preempted by the FAA.

Motion to Compel or Stay Arbitration
It is anticipated that Colorado state law on compelling or staying arbitration applies in state

court when the FAA is applicable. Again, this is because Colorado state law is not contrary to enforce-
ment of arbitration agreements that are made valid under federal law and does not impose unreasonable
burdens on the right to arbitrate and the arbitration process. Similarly, Colorado procedures for such
motions should apply.

When the FAA applies, a state law that precludes a state court from compelling arbitration
when part of the claims are not arbitrable is preempted by the FAA. The state court therefore must
compel arbitration of the arbitrable claims, even if intertwined with non-arbitrable claims, contrary to
state law,® because federal arbitration law is contrary. See § 7.12.

Arbitrability — Generally

An agreement to arbitrate is normally interpreted under state law to determine whether the dis-
pute is within the scope of the arbitration clause. Again, however, it can only be state law as applied to
all contracts and not state law applicable only to agreements to arbitrate.

Arbitrability — Is There an Arbitration Agreement?
Whether a document constitutes a contract normally is governed by state contract law.

However, if the state has additional requirements for a valid contract to arbitrate, the FAA preempts
such law.”® The test is whether the state law would invalidate the arbitration clause or enforce it.
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Arbitration — Is the Dispute Within the Scope of the Arbitration Agreement?
Even when the FAA is applicable, state law of interpretation of contracts generally is applica-

ble — in state and federal courts.

Waiver of Arbitration and Arbitration Provision

There is no clear answer as to whether there is only federal law of waiver, applicable when the
FAA is applicable, or whether state law of waiver that is applicable to contracts generally continues to
govern, notwithstanding FAA preemption. Probably the state law of contracts governs insofar as a
waiver is applicable. The CRUAA waiver rules are found at C.R.S. § 13-22-204 (2016).

However, the Ninth Circuit has held that when the FAA applies, the FAA provides the law of
waiver, and not state law: “[T]he question of whether a party has waived its right to compel arbitration
directly concerns the allocation of power between courts and arbitrators.”!

Initiation of Arbitration

Except in the CRUAA, there is little law concerning the form that a demand for arbitration
must take and the means of service. No doubt the due process clause requirements for valid service in a
civil action are the minimum. Nothing in Colorado law pertaining to service singles out or is adverse to
arbitration.

Consolidation

Consolidation of arbitrations in most situations is not contrary to enforcement of arbitration
agreements or contrary to the arbitration process, and may enhance it. Hence, the Colorado law pre-
sumably would apply to most consolidation issues in state court, even when the FAA applies.

Arbitrators: Qualifications. Disclosures. and Disqualification

Presently, there does not appear to be any conflict between Colorado and federal law concern-
ing qualifications, disclosures, and disqualification of arbitrators. Were a state to create extreme or un-
reasonable burdens to qualify to serve as an arbitrator or extreme remedies concerning disqualification,
it might create such a burden on arbitration as to be preempted by federal law, since no such provisions
are in federal arbitration law.

The Arbitration Process — Hearing
Generally, the Colorado and federal procedures for the arbitration hearing are not in substantial

conflict. Neither the FAA nor the CUAA has any meaningful definition of the hearing process. Even
the CRUAA has limited “rules.” There is very little common law. Again, so long as consistent with fed-
eral policy, a state court probably can apply state law concerning the hearing process.

Yenue

Federal venue provisions define in which federal court district a suit may be maintained. The
District of Colorado encompasses the entire state of Colorado, with the court primarily sitting in
Denver, although authorized to sit in Pueblo and Grand Junction.

Colorado venue provisions define in which county in Colorado a civil action may be main-

tained. The Colorado district courts sit in every county. It is anticipated that in a state-court action in
which the FAA applies, the state venue statutes would not be preempted.
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Provisional Remedies

Probably there is little or no difference between Colorado and federal law concerning provi-
sional remedies. Colorado state law and procedures should govern so long as consistent with the phi-
losophy of the FAA: to uphold and enforce agreements to arbitrate, as well as to enable the arbitration.

Immunity of Arbitrator

There is no federal statute on immunity, although there is some federal common law that
would be consistent with Colorado common law and the CRUAA. It would seem inconsistent with fed-
eral arbitration policy were state law to withdraw immunity that would otherwise exist under the fed-
eral common law. Thus, such state law might be preempted. See § 11.11.

Representation of Parties by Attorneys
Federal and Colorado law provide for the right of parties to be represented by attorneys. Were

a state statute to preclude this right, however, federal law might well preempt it because representation
by an attorney might well be viewed as necessary to upholding the arbitration process. See Chapter 10.

Subpoenas/Discovery
The right to subpoena persons to an arbitration hearing is an important substantive and proce-

dural right. The mechanics of issuance, service, and enforcement of subpoenas are procedural. While
there are questions as to whether the FAA permits pre-hearing discovery subpoenas, these are expressly
allowed by the CRUAA. These matters would seem to be procedural, and not inconsistent with arbitra-
tion. There seems to be no reason why an arbitrator in Colorado would not have the powers provided
by the Colorado statute, even when the FAA is applicable.

Judicial Enforcement of Pre-Award Ruling by Arbitrator
The CRUAA and the federal common law provide for judicial enforcement of pre-award rul-

ings by the arbitrator. The result ought to be the same in state or federal court.

The Award
There do not appear to be any substantial inconsistencies between Colorado and federal law
with respect to issuance of the award, form, timing, etc.

Remedies — Fees and Expenses of Arbitration Proceedings
There is no substantial difference between Colorado and federal law (including common law)

as to the powers of the arbitrator to award fees and expenses of arbitration. However, when the FAA is
applicable, state law that is more restrictive than federal law as to award of fees and expenses may be
preempted.

Modification or Correction of Award. Including Deadline for Vacating Award
Presently, there are no substantial differences between federal and Colorado law concerning

vacating an arbitration award.

Rodriquez v. Prudential-Bache Securities, Inc.** involved the plaintiff’s claim of wrongful ter-
mination. The U.S. District Court for the District of Puerto Rico ordered a stay of the litigation and
compelled arbitration. The arbitration was under the rules of the New York Stock Exchange. An award
was entered in favor of the plaintiff/claimant.
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The U.S. District Court for the District of Puerto Rico held that the FAA 90-day time period
for filing a motion to vacate an award governed, rather than the 30-day period provided by Rule 627g
of the New York Stock Exchange. Thus, this case suggests that a contractually shorter time to petition
the court cannot supersede the statute. See also § 4.3.3.

The claimant urged that because it was a diversity action, the Erie Doctrine required the court
to look to the law of Puerto Rico rather than the FAA. Puerto Rico law requires such motions to be
filed within 30 days. The court noted, however, that diversity jurisdiction served only as a basis to in-
voke the provisions of the FAA and not as a ground for invoking the application of a judicially devel-
oped common law arbitration rule.

Grounds for Vacating Award
Whether FAA § 10 preempts state law grounds for vacating an award when the FAA is applica-

ble in state court is largely an open question. A few decisions have held it does.” Often, it is not an
issue because the state and federal grounds are similar. However, it is likely this will be an issue in
coming years. The Supreme Court of Tennessee held that whether an order vacating an award is deter-
mined by state law is procedural and does not stand as an obstacle to purposes and objectives of the
FAA*

The Court of Appeal of California held that although the FAA was applicable, it did not pre-
empt state law as to grounds upon which an arbitration award could be vacated. Specifically, the court
held that the FAA did not preempt the state arbitration statute so as to allow the state court to set aside
an award on the federal common law ground of the arbitrator’s manifest disregard of the law.”
Similarly, the Sixth Circuit held the FAA’s provisions on vacatur applied even though the contract pro-
vided it would be governed by Michigan law.*® While the parties could define the law applicable to
their substantive rights and allegations, the generic choice-of-law clause did not apply to procedural is-
sues such as vacatur of an award.

Confirmation/Judgment on Award — Attorney Fees and Litigation Expenses
Unless the state provisions substantially reduced the recovery, probably the law of the forum

will govern. However, a Pennsylvania statute that required corporations to be registered in order to
have access to state or federal courts (e.g., to confirm an award) was preempted as it stands as an obsta-
cle to execution of the FAA.”

Appeals
The Colorado Court of Appeals, in Galbraith v. Clark,” held that in a matter governed by the

FAA, under federal law an order compelling arbitration and dismissing the civil action is a final ap-
pealable order. Probably the same result could have been reached under the CUAA. However, the im-
portance of the case is that the court of appeals seemed to assume that federal law preempted state law
insofar as the appealability of a state court order. See also § 4.3.6.

Compare, however, a decision of the Court of Appeal of Louisiana.”” After denying an appeal
of right, the court converted the appeal to an application for a discretionary supervisory writ, granted it,
and reversed the trial court, which, in essence, ordered arbitration. The court found that the FAA ap-
plied to the arbitration. Title 9 U.S.C. § 16(a) provides an appeal may be taken from an order denying
arbitration. The Louisiana trial court denied the defendant’s motion to dismiss the civil action by rea-
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son of an arbitration agreement. Notwithstanding FAA § 16, the appellate court held the trial court
order was interlocutory, and under Louisiana law was not appealable, unless a discretionary writ was
granted. “Although we agree that the FAA governs this case, we find the FAA does not preclude apply-
ing Louisiana procedural law regarding the right to appeal an interlocutory judgment denying arbitra-
tion.”!” The court concluded that the FAA provisions governing the timing of appeals were procedural,
and that state courts were therefore free to follow their own rules on timing appeals “unless those rules
undermine the goals and principles of the FAA.”'%' Denying review at this stage of an order denying ar-
bitration did not undermine the goals and principles of the FAA. Thus, review presumably could be had
only as an appeal from a trial court judgment on the merits.

State Statute Defining Forum for Statutory Claim
The U.S. Supreme Court held that when a claim is within the scope of an arbitration clause, a

state statute defining a court as the forum for trial of a statutorily created cause of action is preempted
by the FAA. “When parties agree to arbitrate all questions arising under a contract, the FAA supersedes
state laws lodging primary jurisdiction in another forum, whether judicial or administrative.”'*

As to FAA preemption of state grounds for vacatur, see § 17.9.

§ 4.3.10—FAA Preemption In The State Courts
It is well established that if the FAA applies, it governs, even if the civil action is in state
court.!® When applicable, the FAA preempts state law (where in conflict) in state courts.

Should arbitration be equated to “litigation” and “civil actions” and “courts” when used in
statutes? The New Mexico Supreme Court held that for the purposes of a common law malicious abuse
of process claim, judicial proceedings included arbitration.!™

§ 4.3.11—FAA Preemption In Class Action Arbitration

Most of the recent U.S. Supreme Court decisions on FAA preemption of state law have oc-
curred in the context of consumer and employment agreements that provide for arbitration, and are ei-
ther silent about class action arbitration or preclude it. Commercial parties dealing with consumers may
include in contracts of adhesion an arbitration clause and either remain silent or affirmatively prohibit
class proceedings. The net result is that the court will uphold the arbitration clause (over which there is
usually no dispute), hold that prohibition as to class proceedings is valid, and hold that there must be
specific agreement of the parties to class action arbitration or it is denied. Thus, the consumer’s claim
must proceed as an individual arbitration. See § 6.8.

This topic, and the decisions underlying it, cannot be fully covered in the limited space al-
lowed in this book.

§ 4.3.12—Colorado Arbitration Law Exempt From Preemption — Reverse Preemption

The Colorado Health Care Availability Act, C.R.S. § 13-64-403, requires that an agreement
containing an arbitration clause contain above signatures in 10 point, bold face type, a lengthy state-
ment that might be fairly characterized as anti-arbitration. The cases are somewhat conflicted as to
whether this statute is preempted by the FAA. See §§ 4.3.3, 5.6, and 6.15.
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Even if the FAA is applicable on its face, certain state law as to arbitration is “exempt” from
preemption by the FAA. For example, the Colorado Supreme Court held that the arbitration provisions
of the Colorado Health Care Availability Act were not preempted by the FAA because the federal
McCarran-Ferguson Act delegated to the states the regulation of insurance.!® Earlier, the U.S. District
Court for the District of Colorado held opposite, but without consideration of the impact of the
McCarran-Ferguson Act.!%

The McCarran-Ferguson Act, 15 U.S.C. §§ 1101, et seq., allows state regulation of insurance
free from federal intrusion. Thus, a state may bar arbitration of insurance disputes, even though the dis-
pute falls within the scope of the FAA. The FAA would invalidate the barrier to arbitration, but the
McCarran-Ferguson Act preempts the FAA, exempting that insurance law from FAA preemption.'”’

§ 4.3.13—Waiver Of Preemption
The Colorado Supreme Court has in essence held that preemption of Colorado state arbitration
law by the FAA can be waived by failure to timely raise the preemption. '

§4.4 - CHOICE-OF-LAW RULES: THE ARBITRATION LAW
OF COLORADO, THE ARBITRATION LAW OF

ANOTHER STATE, OR THE ARBITRATION LAW OF THE FAA

Like any other state law, the applicable arbitration law is subject to choice-of-law rules and to
federal preemption. A unique situation might occur in arbitration in Colorado where the agreement
made the arbitration law of another state applicable.!” Presumably, every effort would be made to limit
that choice of law to the state’s substantive arbitration law and apply Colorado procedural arbitration
law.

See generally §§ 3.7.4, 4.3.7-4.3.9. Note, “An Unnecessary Choice of Law: Jolt,
Mastrobuono, and Federal Arbitration Act Preemption,” 115 Harv. L. Rev. 2250 (2002).

* Annot., Conflict of Laws as to Validity and Effect of Arbitration Provisions in Contract for
Purchase or Sale of Goods, Products or Services, 95 A.L.R.3d 1145.

§4.5 « AGREEMENT OF THE PARTIES AS TO GOVERNING ARBITRATION LAW

Generally, the parties are free to agree upon the arbitration law that will govern — state or fed-
eral. Thus, while the FAA may apply according to its terms, the parties generally may agree that state
arbitration law shall govern.!!® Conversely, the parties can agree that federal law shall apply instead of
state law.!!! Exceptions may exist when substantial questions of state or federal policy are involved.'!?
A common choice-of-law provision in form construction contracts provides that the contract will be
governed by the law of the place where the project is located. This clause is effective as to a choice of
substantive state law, but does not define the parties’ selection of state or federal arbitration law as gov-
erning. This language invokes both state substantive and federal arbitration law when interstate com-
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merce is involved.!'3 Thus, “generally” arbitration law is considered procedural. However, parts of ar-
bitration law, e.g., validity of agreements to arbitrate, are substantive, and federal law, when applicable,
preempts state law.

Where the arbitration agreement provided that it “shall be governed by and construed in accor-
dance with the laws of the State of Montana,” the Colorado Court of Appeals held that nevertheless
Colorado law controls as to procedural matters in the Colorado courts.'* The substantive law issue was
whether the parties intended the arbitration agreement to cover a particular dispute. The court also
noted that the standard of appellate review was procedural, and hence Colorado law governed the
issue.!'®

In 1745 Wazee LLC v. Castle Builders, Inc.,''° the Colorado Court of Appeals applied the FAA,
and (1) recognized that the parties may agree in certain circumstances that an arbitration dispute will be
governed by state arbitration law rather than the FAA; (2) held that a contract clause stating that “The
contract shall be governed by the law of the place where the contract is located” did not select state ar-
bitration law over the FAA, which was otherwise applicable (and applied only to substantive law); and
(3) since the FAA applied, the then federal common law ground for vacation of an arbitration award by
reason of being “contrary to public policy” was applicable in a Colorado state court proceeding. The
court distinguished and declined to follow the earlier decision of the court of appeals in Byerly v.
Kirkpatrick Pettis Smith Polian, Inc.,""” which held that in state court, when the FAA is applicable, the
federal common law ground for vacating an arbitration award for manifest disregard of the law would
not be applied, as Colorado statutory and common law did not recognize that ground.

Therefore, in order for the parties to select the law of a particular state insofar as the arbitration
rights and procedures, given the 1745 Wazee case, and as to federal law, Mastrobuono v. Shearman
Lehmann Hutton, Inc.,"*® the agreed-upon choice of law as to arbitration must be specifically stated,
e.g., “the arbitration and the substantive rights and procedural requirements and limitations shall be
governed by the Federal Arbitration Act.” A choice-of-law clause providing that the laws of a given
state shall govern is ambiguous.

The importance of specific wording choosing state or federal arbitration law was discussed in
Barker v. Halliburton Co."® There, absent agreement, the FAA was applicable. The Texas Court of
Appeals held that a Texas choice-of-law provision did not include Texas arbitration law because the
parties did not expressly include its application.'?

There are limits, however, to when the parties may agree to apply state arbitration law instead
of the FAA. For example, if application of the state arbitration law would undermine the federal arbi-
tration law, the agreement to apply state law might not be enforced.'!

The “specificity approach” was applied by the Oregon Supreme Court in Industra/Matrix Joint
Venture v. Pope & Talbot, Inc.'* A contract providing “any arbitration hearings” will be governed by
the Oregon Arbitration Act was held to mean the Oregon Act governed the conduct of the hearing
while the FAA governed pre-hearing issues of arbitrability. On the other hand, some courts find that a
general choice-of-law clause makes the chosen law govern both the arbitration proceedings as well as
the decision resolving the controversy.'?
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§ 4.5.1—Agreement To The Applicability Of Part Of The FAA And Part Of The CRUAA
In many circumstances, it seems reasonable that the parties can agree that certain provisions of
the FAA and the CRUAA shall govern the arbitration.

Thus, when in federal court, and by its terms the FAA is applicable, the court will enforce the
parties’ agreement to apply state arbitration law, at least to the extent substantive and not procedural.

Similarly, when in state court, and by its terms the FAA is not applicable, the court will enforce
an agreement providing the substantive terms of the FAA shall govern.

The topic is covered in Benson, “Application of the Federal Arbitration Act in State Court
Proceedings,” 43 Colo. Law. 33 (Dec. 2014).

For example, if the FAA is applicable to an arbitration, nevertheless it may not extend to sub-
poenas for witnesses and trial. If the arbitrator applies the CRUAA (specifically permitting discovery
subpoenas), will the federal court enforce the CRUAA as to subpoenas? It is perhaps a stronger case if
the parties expressly define the portions of each statute that shall be applicable.

It is not uncommon for a contract to have a general clause that it shall be interpreted and gov-
erned by Colorado law, and also an arbitration provision providing that such arbitration shall be gov-
erned by the FAA. This result is to be expected: The substantive rights and duties are governed by the
general choice-of-law clause (Colorado), and the arbitration is governed by the arbitration choice-of-
law clause (FAA).'** Often, however, there is a general choice-of-law clause but no provision as to the
arbitration law to be applied. In this case, the substantive issues are governed by the choice-of-law
clause, and the arbitration governed by the FAA if applicable by its terms, and, if not, by state law
under common law choice of law as between states.

§ 4.5.2—General Choice-Of-Law Clauses As Defining Applicable Arbitration Law

It is common for contracts to contain a general choice-of-law clause: “This agreement shall be
governed by and interpreted in accordance with the law of the State of XYZ.” Multiple questions arise
as to whether such a clause defines the applicable arbitration law. That issue generally is “simply” a
matter of contract interpretation, and may depend upon the precise wording in the clause: whether the
clause is part of the arbitration provision, part of the “dispute” section, or elsewhere in the contract.
The law is not uniform, but in general such clauses are held not to define the applicable arbitration law,
at least so as to prescribe state arbitration law over the FAA, which would be otherwise applicable.!*

§ 4.5.3—Choice-Of-Law Clause Versus Incorporation Of Rules

Where the arbitration agreement contained both a general choice-of-law provision (e.g., this
agreement shall be governed by the arbitration laws of New York) and incorporated arbitration rules of
an organization (NASD), which were in conflict with the laws of New York, the U.S. Supreme Court
held that the choice-of-law clause provided the substantive principles the “courts would apply, but [did
not] include special rules limiting the authority of the rules of the arbitrator.”!2¢

This concept was subsequently applied by the Supreme Court: “[T]he ‘best way to harmonize’
the parties’ adoption of the AAA rules and their selection of California law is to read the latter to en-
compass prescriptions governing the substantive rights and obligations of the parties, but not the
State’s ‘special rules limiting the authority of arbitrators.””'?” See also § 3.3.1.
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§ 4.5.4—Contract Versus Incorporated Rules

When a provision of a contract conflicts with the arbitration rules incorporated into the con-
tract, the contract provision prevails.'?® Frequently, form rules provide that they can be altered by
agreement of the parties.'” See §§ 3.3.1,4.5.3,5.7.1, and 8.4.3.

§4.6 - CONTRACTUAL AGREEMENTS AS TO APPLICABLE
ARBITRATION LAW AS SUPERSEDING STATE OR

FEDERAL ARBITRATION LAW OR FORUM'’S RULES

The preceding sections have discussed how, when applicable, federal law preempts state law.
However, many provisions of the state and federal statutes apply only to the extent the parties have not
otherwise agreed. Hence, in essence, the agreement of the parties can preempt much of the state or fed-
eral statutes.

The priority between the parties’ agreement and the provisions of the rules incorporated
therein, in general, is as follows:

» If the agreement and the rules are silent as to priority, the agreement probably governs.

* If the agreement states it governs over the rules (arbitration in accordance with the AAA
rules, except as provided in the agreement), the express provisions of the agreement probably
govern, notwithstanding any provisions in the incorporated rules to the contrary.

* If the agreement is silent as to priority, but the incorporated rules define the priority, those

rules govern.!'*

Rule 1 of most of the AAA rules provides, if incorporated, that its rules govern, but may by
written agreement be varied.

§4.7 - PREEMPTION OF ARBITRATION LAW —
APPLICABILITY IN STATE OR FEDERAL COURT

Earlier sections discussed the scope and extent of preemption of state arbitration law by the
FAA, when the FAA is applicable. When an arbitration issue is brought to a state court, that state court
will apply the FAA to the extent of its preemption of state arbitration law, and will apply state arbitra-
tion law to the extent not preempted by the FAA.!3!

But, if the same case is brought in federal court and the FAA governs, does the federal court
apply only federal law? Probably, to the extent the provisions of the FAA are substantive, they apply
under the Supremacy Clause. To the extent they are procedural, they apply when the matter is in fed-
eral court under the Erie v. Tompkins principles.
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§4.8 * APPLICABILITY OF GENERAL LITIGATION RULES AND

STATUTES TO ARBITRATION

The extent to which arbitrators are “governed” by substantive law is discussed in §§ 3.13 and
16.4.

The statute books are filled with provisions applicable to the conduct of litigation. The
Colorado and federal rules of civil procedure define in detail the procedures governing civil actions. To
what degree are these statutes and rules applicable to arbitration?

§ 4.8.1—Applicability Of Colorado Statutes Governing Civil Actions
There are numerous provisions in the Colorado Revised Statutes that govern various aspects of
civil actions. Examples of these statutes include:

* C.R.S. § 13-16-101. Security for costs.

* C.R.S. § 13-16-107. Costs on motion to dismiss.

* C.R.S. § 13-16-111. Recovery of costs of suit.

* C.R.S. § 13-16-113. Costs upon dismissal or summary judgment.

* C.R.S. §§ 13-17-101, et seq. Attorney fees for frivolous, groundless, or vexatious actions.

* C.R.S. § 13-17-202. Award of actual costs and fees when offer of settlement was made.

* C.R.S. § 13-20-602. Certificate of review (actions against licensed professionals).

* C.R.S. § 13-21-111. Negligence cases — comparative negligence as measure of damages.

* C.R.S. § 13-21-111.5. Civil liability cases — pro rata liability of defendants — shifting finan-
cial responsibility for negligence in construction agreements.

* C.R.S. §§ 13-50.5-101, et seq. Uniform Contribution Among Tortfeasors Act.

* C.R.S. §§ 13-80-101, et seq. Limitation of Actions.

For example, C.R.S. § 13-17-202, Award of Actual Costs and Fees When Offer of Settlement
Was Made, in general, provides that when a plaintiff or defendant serves an offer of settlement upon
the opposing party that is rejected by the opposing party, if the opposing party ultimately obtains a less
favorable result then it would have had, had it accepted the offer of settlement, the offering party may
recover the actual costs accruing after the offer of settlement. The statute sets forth the details of its
operation.

“Assume” that this statute is procedural and not substantive. The statute does not refer to arbi-
tration, nor is there any other statute known to this author that expressly makes the statute applicable to
arbitration. Similarly, there is no Colorado reported judicial decision known to the author holding that
the statute applies to any arbitration. The statute is contained in Part 2 of Article 17 of Title 13 of the
Colorado Revised Statutes, “Attorney Fees in Civil Actions in General.” The statute refers throughout
to a “civil action,” service “before the commencement of trial,” etc. The statute defines its applicability
to “any civil action of any nature commenced or appealed in any court of record in this state.”!2
Arbitration is not within this definition of applicability as the words are commonly used, nor is there
any suggestion in the statute supporting a “broad” definition of “civil action” so as to include arbitra-
tion. The statute refers to a “defendant” or “plaintiff” receiving a “final judgment.” An arbitrator does
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not render a final judgment, although a court may confirm an arbitration award and enter “final” judg-
ment thereon.'33 The language of the statute is with reference to a court action. Is it grounds for vacat-
ing an arbitration award if the arbitrator refuses to apply the statute in circumstances in which a court
would apply it?

On the other hand, the Colorado Court of Appeals held that the statutory power to engage in
“litigation” under the Colorado Common Interest Ownership Act includes the power to engage in arbi-
tration. Recognizing that out-of-state authority is split as to whether “litigation” does or does not in-
clude arbitration, the court concluded it did based upon an analysis including the state’s public policy
that arbitration is a favored method of dispute resolution.!**

There are statutes referring to judicial actions that have in one way or another been adopted in
or applied to arbitration. For example, the statute that defines the interest rate that courts use for pre-
judgment and post-judgment interest, C.R.S. § 5-12-102, is often “applied” in arbitration. However,
this is not because the statute provides that it applies to arbitration or any rule of law so providing.
Rather, it is because the statute is not limited to civil actions, often the parties by agreement so provide,
and in most circumstances the arbitrator has discretionary power and jurisdiction with respect to award
of interest. The statute is in essence borrowed, and the arbitrator adopts the rate or applies it as govern-
ing law as to the rate of interest due on amounts owing.

By way of further example, the Colorado Rules of Civil Procedure, defined by Rule 1 to gov-
ern the procedure in the courts of Colorado “in all actions, suits and proceedings of a civil nature,” do
not apply to arbitration, unless, and to the extent, agreed upon by the parties in their arbitration agree-
ment. (However, it could be argued that arbitration is a proceeding “of a civil nature.”) Sometimes par-
ties adopt the Rules of Civil Procedure into the arbitration provisions to the extent they can be
reasonably applied. There are no doubt statutes that refer to courts and that may be applicable to arbi-
tration without more, but this author need not consider that question. The parties could agree to provide
for the applicability of the principles of the rules to the arbitration in an arbitration agreement. AAA
Commercial Arbitration Rule R-1(a) provides, “The parties, by written agreement, may vary the proce-
dures set forth in these rules. After appointment of the arbitrator, such modifications may be made only
with the consent of the arbitrator.” Furthermore, an arbitrator might well define the substance of the
statute as part of his or her prehearing and hearing procedures, provided that the parties were given rea-
sonable notice of such adoption in advance. Similarly, there are numerous other statutes that in one
form or another can be adopted into an arbitration procedure. The statute is not embodied in arbitration
procedures as a matter of law, although it may be incorporated. Moreover, unless the parties’ agreement
otherwise provides, an arbitrator has the same discretion to award costs under the CRUAA as under
C.R.S. § 13-16-122. C.R.S. § 13-22-221(1) provides:

An arbitrator may award reasonable attorneys fees and other reasonable expenses of ar-
bitration if such an award is authorized by law in a civil action involving the same claim

or by the agreement of the parties to the arbitration proceeding.'*®

C.R.S. § 13-16-122 is incorporated into the CRUAA by C.R.S. § 13-22-221(1); see also Rule R-48 of
the AAA Construction Industry Arbitration Rules. See also C.R.S. § 13-22-212 of the CUAA:
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Unless otherwise provided in the agreement to arbitrate, the arbitrators’ expenses and
fees, together with other expenses, not including counsel fees, incurred in the conduct
of the arbitration shall be paid as provided in the award.

As to each of these, and other statutes, it might be held that they apply to arbitration to the
same extent as substantive laws, that the arbitrator is free to follow or not follow them, or that they
have no place in arbitration. For example, the Washington Court of Appeals held that absent agreement
of the parties, statutes of limitations had no application to arbitrations.'*

The Tenth Circuit avoided this issue with respect to C.R.S. § 13-17-102, award of attorney fees
for frivolous, groundless, or vexatious action.'”” The arbitration award included an award of attorney
fees pursuant to statute. The respondent in its motion to vacate urged that the statute by its terms ap-
plied only to civil actions brought in Colorado state courts, and therefore must be vacated as a manifest
disregard of the law.

The Tenth Circuit rejected the contention in view of the fact that during the arbitration both
parties urged that the statute permitted the arbitrators to award attorney fees, and neither suggested that
it applied only to civil suits brought in state court. While the statute required setting forth the specific
reasons for the award considering defined factors, it did not apply, as arbitrators are “not required to
delineate the reasons for their decision[s].”

Where a statute refers to “civil actions” or “courts,” should the statute be interpreted to refer to
arbitration?'*® In the first instance, that decision should be governed by the full wording of the statute,
the subject matter, legislative intent, and whether such interpretation is logical. Should such statutes
“govern” the arbitrators, or simply provide discretion?

Generally, the parties could incorporate many of these statutes — or at least the concepts —
into their contract. As with any other provisions of their contract, these provisions would govern any
arbitration between them. However, absent such incorporation, do the principles of such statutes apply?
What effect does a provision in the arbitration agreement have that provides all disputes shall be re-
solved in accordance with the law of the State of Colorado?

§ 4.8.2—Applicability Of The Federal Rules Of Civil Procedure
See § 3.7.1.

§ 4.8.3—Applicability Of Law As Governing The Arbitrator

There are numerous judicial decisions stating that an arbitrator is not obligated to follow the
law. See §§ 3.13 and 16.4; compare § 17.4.15. There are also numerous decisions in which courts con-
sidered whether to vacate an arbitration award because of the arbitrator’s manifest disregard of the law.
See §17.4.15. (This may have been eliminated as a separate ground for vacating an award. However,
the concept of manifest disregard of the law is probably within the scope of one of the statutory
grounds for vacation of an award.)

However, there is a difference between an arbitrator’s attempted but erroneous effort to apply

applicable law, and an intentional disregard of applicable law. The arbitrator’s obligation to apply law
may be determined by the language in the arbitration agreement.

(3/17) 4-29



§4.8.3 Colorado and Federal Arbitration Law and Practice

The Issues to Be Arbitrated Shall Be Decided in Accordance with the Law of the
State of Colorado

With such a clause, the obligation of the arbitrator to apply the law seems clear; however, his
or her failure to do so, intentionally or unintentionally, may not give way to a vacation of the award.
See § 17.4.15.

Silence

Suppose there is no clause in the arbitration agreement with respect to the law to be applied.
Lawyer arbitrators in general feel more comfortable deciding issues by applying law. But, can they ig-
nore the law and decide the issues based upon their personal sense of justice or fairness?

§ 4.8.4—Application Of The Federal Arbitration Act In State Court Proceedings And Vice Versa
This topic is extensively covered in Benson, “Application of the Federal Arbitration Act in
State Court Proceedings,” 43 Colo. Law. 33 (Dec. 2014).

§4.9 « WHEN SHOULD THE LAW APPLIED IN ARBITRATION AND
IN JUDICIAL PROCEEDINGS BE THE SAME?

Generally, and subject to certain discretionary powers of the arbitrator, an arbitrator should
apply the same substantive law as would a court hearing the same issue. So to, very generally, as to
procedural issues. Generally, arbitration is intended to provide a different forum and procedure, but not
necessarily a different result.

Choice of Law

If the parties’ agreement has a choice-of-law provision, generally, a court and an arbitrator
should follow that choice in the same circumstances. Similarly, if the contract is silent, normally an ar-
bitrator should follow the same choice-of-law rules as would a court.

Waiver of Class Actions

The issue of contractual waiver of class actions frequently arises in arbitration, particularly in
consumer disputes. The validity of the waiver should be determined under the rules defined by the ap-
plicable case law and statutes,'* regardless of whether determined by a judge or arbitrator. Arbitration
should not be a device to avoid substantive law. See § 6.8.

Validity of a Contract
Generally, the validity of contracts is governed by state law. Hence, the result of a case should

not be different when heard by a judge or an arbitrator — at least, no different than if heard by two dif-
ferent judges. The law should be the same when applied by an arbitrator or a judge, unless the parties
have “freed” the arbitrator from the burden of law.

Affirmative Defenses

The law of affirmative defenses is generally governed by state law, if a state law cause of ac-
tion is asserted. Again, that law ought not to differ whether applied by a judge or an arbitrator, or, at
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least not to any greater degree than if applied by two judges. Compare, however, if the dispute is to be
determined by applying equity, reason, fairness, and justice. See also § 4.3.9.

§4.10 « APPLICABLE LAW IN JUDICIAL PROCEEDINGS
CONCERNING THE ARBITRATION

The foregoing discussion has covered whether state or federal law governs in “arbitration pro-
ceedings,” including judicial proceedings concerning an arbitration. However, multiple circumstances
may exist that affect the general rules. These “proceedings” could be of any trial court issues, including
motions to compel or stay arbitration, appointment of the arbitrator, enforcement of subpoenas, confir-
mation or vacation of the award, etc. See Chapters 13, 14, 17, and 18. This section will attempt to
briefly summarize these circumstances.

§ 4.10.1—State District Court Proceedings — CRUAA Applies

If it is determined that the CRUAA is applicable (by agreement of the parties, or by reason of
the FAA not being applicable, §§ 4.2.1 and 4.2.2), Colorado district court proceedings are governed by
the CRUAA, and any other applicable state laws. The Colorado Rules of Civil Procedure are applica-
ble to the extent not inconsistent with the CRUAA.

§ 4.10.2—State District Court Proceedings — FAA Applies

When arbitration proceedings are in state court, but the FAA is applicable, the FAA governs in
part, the CRUAA may govern in part, and other state law and rules may govern in part. Thus, when ap-
plicable, the FAA preempts state law, but only state law that is inconsistent or hostile to the policy and
purposes of the FAA. See § 4.3.9. As a broad generality, most state “procedural” law such as the rules
of civil procedure and procedural provisions of the CRUAA are not preempted, and therefore are ap-
plied even when the FAA is applicable. See §§ 4.3, 4.6-4.8, and 3.7.1.

§ 4.10.3—State Appellate Court Proceedings — CRUAA Applies

The same analysis applies here as to district court proceedings. Appellate jurisdiction of state
courts would be under the CRUAA and any other applicable state statutes and rules, including the
Colorado Rules of Appellate Procedure, to the extent not inconsistent. So too, appeals and appellate re-
view would be under Colorado law.

§ 4.10.4—State Appellate Court Proceedings — FAA Applies

While the FAA and CRUAA provisions as to appeals of district court judgments, orders, etc.
are similar, issues may arise as to which statute concerning “appealability” governs. So too, other pro-
visions of state and federal law as to interlocutory appeals. Again, even when the FAA is applicable, it
preempts state law only to the extent inconsistent or hostile to the policies and objectives of the FAA.
See § 4.2.1. Usually, state appellate law is not preempted. But the issue can be analyzed only in light of
specific circumstances and rules. Compare, however, § 20.2.2 discussing the Colorado Court of
Appeals apparently applying the FAA to hold an order compelling arbitration and dismissing the civil
action was appealable.
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See Benson, “Application of the Federal Arbitration Act in State Court Proceedings,” 43 Colo.
Law. 33 (Dec. 2014) for a detailed treatment of this topic.

§ 4.10.5—Federal District Court — FAA Applies

If the FAA is applicable to the arbitration, proceedings in the federal district court are governed
by the FAA and other federal laws and rules. This conclusion applies if federal district court jurisdic-
tion is based upon a federal question. If federal court jurisdiction is based on diversity of citizenship
but the FAA is applicable, the conclusion probably is the same. However, it is beyond the scope of this
book to analyze the conclusion under all circumstances where diversity is the basis of the district
court’s jurisdiction.

§ 4.10.6—Federal District Court — CRUAA Applies

As discussed in Chapter 19, the CRUAA is applicable if the underlying transaction does not
involve interstate commerce or if the parties agree the CRUAA governs. Normally, the federal court’s
jurisdiction would be based upon diversity of citizenship.

Generally, the Erie v. Tomkins type of analysis would apply: federal procedural law and rules
apply, and substantive provisions of the CRUAA apply. As always, the devil is in determining which
are procedural and which are substantive. See § 4.3.6.

§ 4.10.7—Federal Court Of Appeals — FAA Applies
Federal law and rules govern all aspects of an appeal from the district court to the court of ap-
peals when the FAA is applicable.

§ 4.10.8—Federal Court Of Appeals — CRUAA Applies

The Tenth Circuit recently clearly defined that under the Constitution (Art. 3, § 1) inferior
Article IIT courts may only hear cases when empowered to do so by the Constitution and by act of
Congress.'* The court explicitly rejected any jurisdiction based upon the appeal provisions of the
CRUAA, given that a state legislature cannot confer jurisdiction upon a federal court.
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See generally Volt Info. Scis. v. Bd. of Trs., 389 U.S. 468, 478 (1989).
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