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§1.1 - INTRODUCTION

The word “alternative” in the phrase “alternative dispute resolution,” refers to alternatives to
the judicial system. Conceptually, the phrase is a broad term that covers a variety of alternative meth-
ods to resolve disputes in lieu of litigation. While such a broad and inclusive definition might well in-
clude fistfights, dueling, or even wars, our reference is to peaceful and civilized methods of dispute
resolution. The term should include dispute resolution methods not yet tried or even thought of.
Hopefully, the term envisions a constant effort to find dispute resolution processes that are quicker,
more economical, and more satisfactory to the participants and the public.

This book focuses on the law of conventional, tried-and-true alternative dispute resolution
processes that usually will resolve disputes economically, justly, speedily, and efficiently. The bulk of
this law is about arbitration, which, generally, is the only alternative dispute resolution (ADR) proce-
dure resulting in a binding conclusion without the consent of the parties to the resolution.
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§1.2 Colorado and Federal Arbitration Law and Practice

§1.2 « WHAT IS ALTERNATIVE DISPUTE RESOLUTION?

Alternative dispute resolution refers to alternatives to the judicial system to resolve or help re-
solve disputes between two or more persons or entities. Commonly, the processes known as ADR in-
clude mediation, dispute review board, fact finding, mini-trial, private judge, early neutral evaluation,
special master, and arbitration. While each process will be discussed in greater detail later in this book,
these alternative dispute resolution procedures can be generally described as follows:

Mediation means “an intervention in dispute negotiations by a trained neutral third party with
the purpose of assisting the parties to reach their own solution.” The Colorado Dispute Resolution Act
defines a mediator as “a trained individual who assists disputants to reach a mutually acceptable reso-
lution of their disputes by identifying and evaluating alternatives.””

Dispute Review Boards generally are used in the construction industry. The board usually con-
sists of three “construction industry experts who periodically visit the site, attend project meetings,
conduct hearings on disputes between parties, and issue written recommendations for the disposition of
such claims.” Dispute review boards differ widely in the scope of their activities and powers, but gen-
erally do not issue binding decisions.

Fact Finding is defined as “an investigation of a dispute by a public or private body that ex-
amines the issues and facts in a case and may or may not recommend settlement procedures.” The
facts, after investigation, are stated, but not the conclusions to be drawn therefrom. The facts found
may or may not be conclusive on the parties, depending upon the terms of submission.

Mini-Trial means “a structured settlement process in which the principals involved meet at a
hearing before a neutral advisor to present the merits of each side of the dispute and attempt to formu-
late a voluntary settlement.” Tt usually does not result in a binding decision, although it can. Normally,
if there is a decision, it is advisory only. Often, there is no decision. Sometimes presentations are made
(in brief form) with actual witnesses; sometimes the presentation is by counsel in the form of a com-
bined opening and closing statement.

Private Judge means a retired or resigned Colorado judge who is appointed pursuant to statute
by the parties to hear a dispute. Such judges have much of the same authority as a sitting judge.® The
agreed-upon compensation and expenses are paid by the parties.

Early Neutral Evaluation means “an early intervention in a lawsuit by a court-appointed eval-
uator to narrow, eliminate, and simplify issues and assist in case planning and management. Settlement
of the case may occur under early neutral evaluation.”” Thus, among other things, an early neutral eval-
uator may organize, define, and simplify the case, and may make an evaluation of the claims and de-
fenses. An evaluator may be charged with establishing binding procedures, but does not render any
decision.

Special Master is defined as ““a court-appointed magistrate, auditor or examiner who, subject

to specifications and limitations stated in the court order, shall exercise the power to regulate all pro-
ceedings in every hearing before such special master, and to do all acts and take all measures necessary
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or proper for compliance with the court’s order.”® A master is typically appointed by a court and oper-
ates with power delegated by a court pursuant to C.R.C.P. 53 and F.R.C.P. 53. Normally, no binding de-
cision is rendered.

Arbitration “means the referral of a dispute to one or more neutral third parties for a decision
based on evidence and testimony provided by the disputants.” While this definition is in the Dispute
Resolution Act, arbitration also recognizes the use of non-neutral arbitrators, if at least one member of
the panel is neutral. The Colorado Revised Uniform Arbitration Act'® defines an arbitrator as “an indi-
vidual appointed to render an award, alone or with others, in a controversy that is subject to an agree-
ment to arbitrate.” This book primarily deals with arbitration as defined for purposes of application of
the state and federal arbitration statutes, which is somewhat narrower than the typical usage of the
term.

The notice of claim process under the Colorado Defect Action Reform Act (CDARA), C.R.S.
§ 13-20-803.5, can be an alternative dispute resolution proceeding under the terms of an insurance pol-
icy.!! The court accepted the Black’s Law Dictionary definition of alternative dispute resolution: “a pro-
cedure for settling a dispute by means other than litigation, such as arbitration or mediation.”

As hereinafter discussed, all arbitration within common vernacular may not be “arbitration”
for other purposes, such as applicability of the arbitration statute.

§ 1.3 « SCOPE OF THIS BOOK

This book provides an overview of the Colorado law of alternative dispute resolution, i.e.,
those means of resolving disputes other than through the court system. While arbitration is the domi-
nant topic of this book, mediation, dispute review boards, fact finding, private judges, and early neutral
evaluation are briefly discussed, and are also important tools in the dispute resolution process.

The type of “arbitration” that is the principal topic of this book is that which is used in the state
and federal arbitration acts and is the dispute resolution process to which those statutes apply. This def-
inition excludes some forms of dispute resolution procedures that some people include in their refer-
ence to arbitration.

This book attempts to cover the principal Colorado and federal statutes governing the arbitra-
tion process, as well as the principal Colorado state and Colorado federal judicial decisions. Given the
vast number of judicial decisions concerning the arbitration process, no attempt is made to cover all
cases. Rather, this book covers only some cases rendered by the state or federal courts in other states.

In some instances, out-of-state case law is cited, particularly on those issues on which the
Colorado state and federal courts have not ruled, since federal and state court decisions in other states
may provide some guidance. The relatively few out-of-state cases that are cited are not comprehensive,
and, at most, provide a starting point for further research. Indeed, there are some areas of arbitration
law in which new decisions are being rendered monthly.
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The reader should be aware of the importance of carefully reviewing the applicable statutes
and case law. This book is merely a starting point to the solution of issues presented by ADR generally
and arbitration in particular.

There are specialized applications of ADR that are only briefly mentioned, or not mentioned at
all. For example, labor arbitrations, particularly under a collective bargaining agreement, are very simi-
lar to “general” arbitration, but have well-established variations that are not covered. Similarly, media-
tion of public policy issues is not covered.

§1.4 « THE BENEFITS AND OBJECTIVES OF ADR

There are many goals and benefits of ADR. In large part, the main goal is to avoid the cost,
time, formality, and complexity of modern civil litigation. Of the common ADR methods, only binding
arbitration and private judges result in a binding decision by a third party resolving the dispute by a de-
cision to which the parties’ consent is not required.

Mediation results in a resolution of the dispute only by agreement of the parties through the as-
sistance of the mediator. The mediator may recommend a resolution of the dispute for the parties to
agree upon, but has no power to bind the parties to a resolution. ADR procedures, such as non-binding
arbitration, dispute review boards, fact finding, and early neutral evaluation, may move a case much
closer to resolution by arbitration, mediation, negotiation, or a court, but in themselves normally do not
provide a resolution.

However, the goals of all ADR processes are approximately the same. They are to:

* Reduce the cost of resolving the dispute;

* Increase the speed of resolving the dispute;

* Have the issues decided (or the parties assisted) by a third person having knowledge, and per-
haps expertise, in the subject matter of the dispute;

» Maintain a better relationship between the disputing parties;

* Achieve a first-level final resolution of the dispute, and avoid multi-levels of re-consideration
such as exist in the judicial appellate system;

* Provide greater control over the dispute resolution procedure, especially related to discovery,
duration of proceedings, etc.;

* Avoid juries;

* Achieve fair and just results; and

* Provide more predictable results.

Not all ADR methods and procedures can or should accomplish all of these objectives; simi-
larly, the benefits of ADR vary from case to case. The objectives are not the same for both parties to a
dispute. However, each of the methods of ADR is designed and intended to accomplish some of these
objectives. The comparison is always to the judicial system and its perceived inadequacies. Obviously,
however, some of the ADR procedures, e.g., mediation, can be combined with the judicial process.
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§ 1.5 « INTERNATIONAL ADR

Arbitration has long been favored for resolving commercial disputes between individuals or
companies that are residents of two different countries because the entities involved are often not will-
ing to submit their dispute to the judicial processes of a foreign country; hence, the two companies in-
stead agree to arbitrate, e.g., in a process administered by the International Chamber of Commerce.
Chapter 23 introduces this topic.

§1.6 * COLORADO COURTS FAVOR ADR

Throughout this book, there will be frequent commentary on how the courts look with favor
upon arbitration, a positive and supportive attitude that extends to ADR generally.

In City & County of Denver v. District Court,'? the contractor and subcontractor on the DIA
airport construction project brought an action against the City and County of Denver. The city moved
to dismiss the claim for failure of the contractor and subcontractor to pursue alternative dispute resolu-
tion procedures defined in the contract (incorporating provisions in the Municipal Code) and to stay the
litigation. The district court denied the motion, and the city moved for a writ of prohibition under
Colorado Rule of Appellate Procedure 21 in the Colorado Supreme Court to prevent the district court
from proceeding further with the case because of the agreement for ADR. Thus, it was treated similarly
to a district court’s denial of a motion to compel arbitration, except the city’s alternative dispute resolu-
tion procedures probably did not constitute arbitration as defined by the Colorado Uniform Arbitration
Act.

The supreme court, following the principles of arbitration law, stated:

Alternative dispute resolution mechanisms are favored in Colorado as a convenient, ef-
ficient alternative to litigation. We issued a rule to the district court to show cause because
enforcement of non-arbitration ADR procedures in appropriate cases provide guidance
and foster stability for those seeking the benefits of similar dispute resolution procedures
in their business dealing. . . . The right of parties to contract encompasses the correlative
power to agree to a specific procedure for the resolution of disputes. Failure to follow
the mandate of a valid ADR clause contravenes Colorado’s public policy of supporting
ADR as well as frustrates the intent of the parties who originally agreed to an alternative
remedy to resolve their disputes. . . . The ADR clause of the Contract is broad in scope,
and we apply a presumption in favor of alternative dispute resolution to PCL’s claims.'

The court further noted that a writ of prohibition is an appropriate remedy when the trial court

has abused its discretion and where an appellate remedy would not be adequate. The court compared it
to C.R.S. § 13-22-221(1)(a) (2003), the Colorado Uniform Arbitration Act. The court further noted:
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This case involves enforcement of ADR provisions not involving arbitration, and the
party seeking to compel ADR has no immediate appellate remedy for an abuse of dis-
cretion by the district court. Colorado possesses a tradition of supporting alternative dis-
pute resolution mechanisms when agreed to by the parties. . . . ADR procedures promote
settlement of controversies in a manner which avoids the cost of litigation and contributes
to the efficient functioning of our judicial system. . . . Enforcement of ADR procedures
in appropriate cases provides guidance and fosters stability for those who seek to use
similar mechanisms in their business dealings. Appellate review after litigation of PCL’s
claim against Denver would be an inadequate remedy for Denver because the litigation
would not only frustrate the intent of the parties in this case, but would also violate
Colorado’s strong public policy of encouraging alternative dispute resolution.'*

The court noted that the court of appeals in Kiewit Western Co. v. City & County of Denver,"
upheld a similar municipal ADR clause by rejecting the contractor’s arguments attacking the ADR
clause on due process grounds:

An ADR provision requiring the parties to resolve disputes through an administrative
process serves the same public policy interest as does an ADR provision which requires
the parties to submit to arbitration. Both ADR provisions allow the parties to agree upon
an alternative non-judicial forum to resolve disputes which is simpler and more expe-
dient than normally encountered in our judicial system. . . .'¢

The court also seemed to rely upon In re Siegel,'” holding that the arbitration clause that named
the attorney for one of the parties as the arbitrator was valid where full disclosure occurred; absent the
real possibility that injustice would result, the court will not rewrite the contract for the party. The court
discussed “Guidelines for Courts in Addressing ADR Provisions.”!*

§ 1.7 « FEDERAL COURTS FAVOR ADR

The U.S. Supreme Court has indicated a strong policy in favor of arbitration, reflected by
Congress’s passing the Federal Arbitration Act (FAA). See Chapter 2. However, it is difficult to find a
strong federal policy in favor of other forms of ADR.

§1.8 « ADR PROVIDERS

Colorado has numerous ADR providers, primarily with respect to providing arbitration and
mediation services. There are numerous individual providers, as a review of the Colorado Legal
Directory (Fields of Practice — Alternative Dispute Resolution) shows. In addition, there are many
groups offering ADR services by multiple ADR providers. Some of those include:
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» American Arbitration Association (AAA);
* Judicial Arbiters Group (JAG); and
* JAMS.

Some arbitrators and mediators are specialists, e.g., providing services in domestic relations
matters.

In addition, there are various government-sponsored ADR providers. See Chapter 21.
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