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kWeaver on behalf of the Defendants.

14" ”.Iﬁbéliévé;]is.the-Defendant’s motloandt”sﬁmmary

'udlsp031tlon that was flled back 1n July

24

Ahﬁ_A;bet, Michigah

-Wedﬁesaay,'octebefv26, 2005 at 2:01 p.m.

| | ok k *b* * *t_

THE- CLERK ?;* Melinda Morrls pre81d1ng. You
may'bekseated;. Number 1 en the docket Schled \'4
Llncoln Consolldated 5chools,‘o4 577+ “cL. |

MR WEAVER Good afternoon,_yogtﬂﬁohei,vMike

THE COURT Thank you., -
[MRf FIRESTONE Joseph Flrestone appearlng.on.
behalf}efrthe_Plalntlff DaV1d Schled
'_ﬁEHE'COURT Thank you

}MRL”WEAVER Your Honor, tﬁe"fi;st*motibn:up,

'THE COURT Yesr

The Court may recall -

MR. FIRESTONE:
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;arefused to. show me any documents at all ar

MR. WEAVER: Well, your Honor, it's relevant

.in this way.-.The~Piéintiffs.havefnow3argUEd”in“

response to the motlon that somehow Mr Schled Was -

-completely compllant and when asked to produce

documents that were relevant to thlS clalm, he" dld so

 That’s’ what they clalm at the pre determlnatlon
"vhearlng. The truth of the matter lS, as the Court w11145v
recall, I_togk;h;svdePQSLt;on one day aﬁd.it ended in.

Qabout-stinﬁtes When he‘stormedﬂoutﬂof'the»room,and

'.—- he came here when I flled a motlon to dlsmlss hls‘

clalm or. to compel hls depOSLtlon and he acted out in

‘the-oourt that day ~And so 1t's just 1nterest1ng that

he would be here today in & completely dlfferent

demeanor But what 1t goes to,‘your Honor, is it

”really goes to refute the’ fact,,the hlstory goes to

-thievcourt“"“
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,reﬁqﬁegthe,ﬁéet that th;s-qentlemaﬂeweegeompliaﬂt.atuf

any time with any requests from my client. But with

- that said, I'11 move on.

THE COURT: All tight, could I see counsel at
the bench for a minute. |

MR. WEAVER: Certainly.

{Bench‘COnference on record at 2:03 p.m.)

THE COURT: Actually, I don’t remember that

but that doesn’t mean'it didn’t happen. (inaudible)




1{ . . _MR. WEAVER: (inaudible) the ons order thati I . |

THE COURT ALY righ‘t, the reason I called you

.:2'5-'; up hexé,' I read your -br:.e_fs, kay, obV1ously, and 1t'
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 f.would agree that7it’s the klnd of

7 ‘s ‘probati

LrEexcuse.

20”} 

an interestlng 1ssue and mY QUestlon 1s I thlnk' “:‘

xNow,

let me flnlS

MR WEA,AR I und_,stamd

THE COURTr Okay, so, therefore, I preSume, i

I know that..-

“‘:--‘,;;;_HCOURT No,

MR3xWEAVER And 1gnorance oflthe law is no'h' 3”f3

MR, PIRESTONE:

:hey have dlffErent ljff“

Téxas 1s a rarevstxte, okayﬂ

~than - but-- 1n fact, I was a llttle surprised to see




14|
15
17

‘18

20 ]

22

.23

24

[N
o

19

21

i

this law becauSe (1naud1ble) laws are in the other_

”dlrectlon not - thlS dlreCtlon,‘SQ'it‘S k;nd‘of.

1nterest1ng But ev1dently down there lf you. serve two
thlrds of your probatlon or somethlng and do exemplary
work you can get you can not only get the probatlon_

dlscharged, but-you‘can get the;conyiotlon set'a31de;

MR WEAVER

THE COURT:, Right.

'MR. WEAVER: |

do anythlng and the Mlchlgan law that we c1ted clearly

says 1f you have applled for expunctlon, we would

"presume“youﬁhaven't~been_eonv;cted,

THE COURT: Wait, wait, waiti But you will
agree that he was eligible for it. In fact, he is now
(ihaﬁdible) right, so:all'my-question is if all that
shows that he would have otherﬁise'beep-eligible

(inaudible) probetion or for whatever, or a-teaoher,
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MR WEAVER Well here S what happened
THE COURT - Can 1 understand 1t°"
MR, WEAVER They'called him in for a meetlng

and just llke ny dep051tlon, they.sald,f“Show»us the.

‘documents;ﬁ.»ﬂe refuses to dQ so@: i’ll»Shnw-\em~te¢yQu

when T'm ready, yguﬁcan‘tflcok.at-these; Iukegp,the..

orlglnals at hnmelg You can’t look at: ;LvFine, 'The

pOLnt of the matter 1s, Judge, it ‘doesn’t matter under lft.*
Mlchlgan law or Texas law The Texas law we c1ted in
respense to Joe s motlon clearly shows he hadn't had 1t:h“
'eXpunged The order of expungement says at- that p01nt
“he- can now say he s never been conv1cted Before.that, >:”v
- he. couldn t say 1t. . He made a false statement on” hlS |

}pre employment documents That ends the lnqulry

THE COURT Okay (1naualble) I mean you

certalnly have a rlght to say somethlng now, tocu"lt’s

]ust that I wanted to kind of get a_plcture.of'what was

g01ng on w1th his client and I thlnk I understand s0

I711 hear your arguments, okay°

(Bench conference ends at 2:07 p.m.;
proceedings continue)
MR. WEAVER; Your Honmor, this is a case-where

the only contract of employment is attached £o our

supplemental brlef at exhibit A and lt’s a probatlonary‘
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_teacher contract of employment and at paragraph 7 it-_-’f”

'rsays,““Probatlonary status The teacher 15 herew1th

'.lretalned on a probatlonary ba51s as deflned in the:,

ftenure act,” and lt cltes the act B “Contlnulng tenuret.jtf."
'~1s not here and afforded to the teacher at thlS tlme IEREE
mbut is spe01f1cally w1thheld pendlng satlsfactory
.prerformanCe durlng the probatlonary perlod - NOw, what ;;fﬂ
als not part of the contract 1s the document that we Ve 1
,attached that the Plalntlff 51gned lndlcatlng, quote,f"
5;“I have not been conv1cted of or pled gullty or nolo

'ﬁcontendere (no contest) to any crlmes.": And that

fC your Honor, and that motlon, and that document goesivitw"

?fon toft lk'about 1t’s governed by Publlc Act 68 and

';yPublhc A ti83.$ And the document clearly is. 51gned by S RS

the Plalntlff on September 11 2003 Wlthout a doubt,j'f‘

.vhe has an obllgatlon to! answer that document truthfully fiﬁf,

and he dldn t Th"yorder 'f;expunctlon that the

'f,Plarntlff now relles upon 1s 1nterest1ng and that 8 .

attached to the Plalntlff's motlon for summary

| dlSpOSltlon as eXhlblt C What does that say? On the

bottom of the first page, it says,'“A pardon was;;ssuedﬂi5ﬁ

to petitioner on June 1, 1983 by Governor Mark Whlte,t

thereby“makiﬁg'the'above referenced casa ellglble for

expunction.” He-didn’t do anything abeut it. When
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of a crime -- Bllf'

they entered the order of expunctlon a year after hlS
separatlon from Llncoln Schools, your Honor, then and

,o..y&then dld the document say, “Petltloner may deny

the occurrence of the expunged arrest and prosecutlon

land thlS expungement order except “ blah blah, 1t goes

'on and on, But only then, In October of 2004 a Year

later, could?he‘deny that. His'ignorance of the law
does not excuse hls 1mproper answer, your Honor, Now,&

the Plalntlff's argue, 1n response to our motlon, that

;SOmehow we’ ve breached the contract and they say that
"the document he 51gned about nolo contendere was part S
-1of the contract I don t belleve 1t was . CIf 1t’s not
hthen that doesn’t matter That argument falls Even

-1f 1t was, your Honor, the document refers to the 2

.Buhl;c;Acte=that>I‘ve c;ted;' The;Publlg;Act statesfl

'»and r!ve'attéched it7as*exhibi£‘b ‘to our supplemental

'brlef -= well let me back up ‘and tell you how they

argued They argue that since - the 1n1t1al document

'31gned by the Plalntlff where he denled belng conv1cted~

_7was the ‘cf'harége',v Was’ 'the' sentence. But
he says, the Plalntlff, in. thelr response, that, well

the document says it would be rev1ewed by the Mlchlgan

State Police and since that’s the case and the Michigan

10




.fcertainly never cam

State Pollce report dldn t uncover any crlmlnal

-hlstory, then they ve breached the1r contract by

‘vrelylng uPonxthe-Eederal, ,Well 1t’s notttrue becausef

It’s exactly what we did. What did“.

that record show° Th&

'and rlghtfully, my cllent was concerned.z We’called ‘him ﬁ‘:t
31n for a. meetlng.. Now, Mr. Schled appears today by wayffét“
of hlS motlon in response to our motlon and says I gavea-"
,7them all the - offered to glve them all the documents

but_Dr Harrls left abruptly That’s.not true andprtxj

Wlth that sald hls behaV1or was con51stent w1th hls"

behavaor at the flrst deposrtroh I took.of h;m_whege-he-,:

refused a; rullng for said dacﬁ

MR FIRESTONE I’ ll object agaln, your Honor.

Thls man has no ldea what his behavror was and what
he’s saylng is that the affldav1ts whlch we attach are
false Those 3 people who attached affldaVlts were
present 1n that meetlng Mr. Weaver was not there. He

can’t testify to you.

11
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THE COURT: I"1l confine my ruling to only
evidence that's on the :ecord'and'the legal "issues
involved.

MR. WEAVER° Your Honor, i only have 2 -

aff1dav1ts that are signed. If there’e a thitd ohe, it |

wasn t attached to the pleadlng that I recelved from
Plalntlff |
| MR;.FIRESTONE: Again?

MR,lngVER{ Pardon me? I can show it to you,

Joe, it’s'nottattached.

MR, PIRESTONE;'All?rightﬁ'
MRATWEAVER But 1'11 let. Mr Firestone give .

me that when he wants to glve lt to me. Your Honor,

'the record is really qulte clear .Thls is a gentlemén
'who made a. false statement on a prellmlnary document
.‘which was .a contlngent for hlS employment When it was

‘determlned.that-hls,statement was-false, we'conducted

an investigation or_attempted to have a meeting with
him. We suspended him anq;attempted_to,have a eecond
meeting. :Histehaviot_Wéé'the-same and at that ——
| THE COURT:vLetIme ask you.eomething.
MR. WEAVE§;_Yes{ your Hooor;
THE COURT: Isuhistbehéviorr either here in
Court the lést time:or Wheh yQuftried to take his

depositicn or even at the meeting with the school
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'dietrict, iméqrtant for purposes in deciding this
motion? -

MR. WEAVER:FIn‘paft (ihaudiblef‘it_is; your
Honor, because it shéws the history of his behavior.

But secondly, we tried, you know, they’ve argued that

- -somehiow we didn’t-givé‘him a chance to explain.hiﬁself

and it’s just untrue
THE COURT Yes, but even if his behav1or, in~
your Oplnlon, had beén exemplary throughout, your'

pOSLtlon,_legally, “on’ legal issueé would remain the

- same, lS that r1ght°

MR* WEAVER‘ It'oettainlyiwould?fyour Honor.

AThere s no questlon, although'I would,Subm;t that it’s
'p0551ble that had he complled I'munot oertain what'the_f
‘.Dlstrlct mlght have done but certalnly, w1thout

' compllance and w1thout any explanatlon as to what

B, © con ¢ kow, I'd have to

speculate as- to what they would have done.
THE COURT, All right.

MR. WEAVER: Your Honor, this is, this is

‘simply a case where,_real;y; that ends the inquiry.

You are a probationary employee. Your employment is
contingent upon a satisfactory criminal investigation,

They don’t dispute that, not at all. And the criminal

13




lnvestlgatlon revealed that he had a COnJlCthD that he

fgdidﬁ?t.gfillose, so not only was t :
.‘statement made, the pOLnt ls,_the false statement ends. .

tﬂeremployment.. So ‘the Plalntlffs have argued 1n

,resoonse to thls motlon that there 1s some for cause'

‘requlrement and we ve addressed tnat 1n our pleadlpgs

reilsn;t whgn'li’s a probatlonary

igle: 54-12-.' i”z ‘Section z‘of :

of the Teskas

14




- only after Qetaber of2004 . - He never md We've cited

.;thls, Y Am l.tfil¥ } ??MBQlﬁe?*:aﬁd‘tﬁQSéfQVggsés}A

01ted 1n our, Qur~g0mpla“
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“doeuméntkhe signed is lnaccurate. The COnVlCthH 1sja' L

imy cllent autnored that let'

a:e_peeple Who ware copied on that letter.

:ﬁ;was dlscussed, Thereuwere_pegple‘there o
benefit him because they were union representatlves, so.

this WQSnTt my client dlsclosldg some secret. In-factv

.it”gﬁa: "fc.record- 1tts~a- : It can’t

po$sib1y:be_deemed a secret and it s all true Thei,li...

'matter of publlc record It 1s now expunged but when

1tvwasn t expunged

And when my:cl’ents made the de0131on not to take thls

atlonary status to full tlme teacher, 1t

'~Mf} Flrestone

MR FIRESTONE' I guess I WOuld start by

16
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fvthat 5 true 'mI ;j*

of Claudla Gutera“;

 ask1ng whether or not the Couru has 3 aLfldaVJtS'
 7attached to our response to phelr motlen for summary

_ dlSpOSltlon.

THE COURT: T believe so but let me make sure

ember ﬁeadlng'——

MR FIRE ONE Thefe should be the afr1dav1t

Dcnny Reeves,‘and L;nda Sopg;,
| THE COU'T: Yes. | |

HONE Then 1 would ask Mr Weaﬁeg ko ]

copyifig error; right?

IQMR;ff;.» ;f 1 don £ know, T céﬁ’t féad'ﬁiﬁds;”:

;M FIRESTONE' I wlll share my.copy I need




u@rdgg; ~$hat oxdgr‘;ﬁ'wnap'”

continye: on,

': the Lndlctment and set a51de

3r, 815, a 2002'ca$é,-cails’jﬁdiCial slemengyf

what Clayar says -- and what

that Co

wiped away with. the order se

1

under the 1aw of Texas,

pefmitted Mr. Schled tc w1thdraw hlS plea, dlsmlssea

the conv1ctlon, all by:

It 1s

was that he

""‘_70 Southwest f;

n and says that the,

, and that’s . o

Cmis ]

de-the convietion. | -




So Mr. thled gomes to Nlchlgan and 15 asked are you a

:conV1cted'felon,‘and the answer 1s, no, and he pr@perly
aHSWered tnat way on h;s statement.tg.the LlDCQLﬂ
UConsolldated Schools.

Qn November 4 ang November 6, befénaaﬂf'

'Sandra He 'is@-the then Superlntendent of Schools at:

'Llncoln‘COHSOlldated met’ w1th Mr Schled dnd hlS

‘ves and as the affldavlts 1nd1cate and thef‘;':f

Guteras conflrm, Ms. Harrls was presented

5, and Mr. Schied offerd




%hat the exceptlons are for a number of s

'authorltlea fer a varlety of reasons,

of the mat*‘er is that ves 780 623 2), sub 2 has the

‘exceptlons. }

They say, and I quote, M-

of employment or a plofe551onal llcense and enhancement

of a sentence for a later felony conVlctlon}'
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Texas . law and the»diiference af. opmnlen.hf

-that wel*7;

the legal coneequence o hmmtﬁwwuwredmln Pexs

;we“ef you, I thlnk, and you can. certalnly corréct

'-me 1f you thlnk I m wrong, is that the Defendant says:f
that when ‘he got the jud1c1al clemency and the pardon
he was ellglble for the expunctlon and 1t was only upon'5ﬂi'

expunctlon that he could hOnestly say I ve never been

_convlcted1 '¥buxaebvieuelyglenmqnala“d;fﬁerenﬁi‘“?"”

.,_cemparelﬁg“ ;__'hjw;,andgehat I mgan by

dthat is as T understand 1t:_and7I have’tb‘concede'that

\

this is'not an argument that we made 1n our brlef, but

as I. understand it Texas law changed over: tlme Trylng i

to deal w1th Texas law at the t1me that thlS all arese,i _-';

T lnink that: Clafar v Texas i 2 ng Taw. T
'thlnk it’s. stlll the controlllng law w1th respect to a
'set a51de and that 1s, the set aslde, even more than

. the pardon, that the Plalntlffs rely upon, the order

setting it'all aside because Clayar says'that isAwiping




o
o~

S
(S

22
23

24

it out, okay?
THE COURT: Could I -- I hate to interrupt you
because I know you have a point to make and I want you

to make it but is, so that I understand Texas law more

 'MR. FIRESTONE: A pardon just -- you mean what

was Mr. Schied’s purpose in getting the pardoen?

£
R

MR. FIRESTONE: The only additional right that
a pardon réstores that the set aside does not, at least

as”I.underStand it,‘isvthe.right,tO»carry a concealed

'-Wéapon if you get a ﬁermit for it, okay? The purpose

in getting it may simply be to ——;because it’s
available and because it grants an additiénalrcover SO,
to speak; an additional step .away from events of the
past. | | |

THE COURT: Okay, thank yoﬁ.

MR, EIRESTONE: In Michigan, it’s interesting.
T have not been able to find, although I’d be happy to

hear from Mr. Weaver, I have not been able to find an

expungement statute. There is the set aside statute

22




Beginning at MCL 780.620, and am follawing from there,

The set a51dep

and- the set 351des are, 1n Mlchlgan,-there are llmlted

Hezceptlons to when the 1nformatlon can be dlSClOSGd

fNowy agaln, the only reason that - I bang 1t up is. that

be.dlscl sed,

'ctlon ef an- agency'or-

1t~§"£or=a§torn@y§_

having the set-aside and the pardon and they come back | =

-

the set a51des -are” comparable,_ 

I thlnk the Defendant has overstepped substantLally 1n B

1t s an ex'eptlon A




R

and they re conv1cted agaln, and that’s the same 1n

_Mlchlgan,-and the other is" f@r llcenSng under the day'V”

care, under the day care statute 1n Texas. Ngw,.what’s

lnterest ng 1s that the Clayar eourt p01nta thOSe 2‘
’*5fe 'exceptlons Out:andrsays, well 11 the Texas lagi$la§@re7f

‘6f“ : had meant more Lhan those 2 exceptlons —

“ﬁfF f?i. = LHE COURT It weuld have sald 8567

Bl N FIRES,LONE.. It would have said so.

~9] 45 COURT: Let meask youthls, counsel 1f

‘ f@ desf;lpt'on ef what the

:28|  © Wichigdn. : The question would be whether or not,:

R

Selrem b e R T A T T A T S T TS
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1] -  Dbecause, and I can’t answer that in this case. §
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said was,

The Court ‘of Appeals reversed the trlal courtcﬁff
t@n the questLon of whether or not there was Tmots than R e

ﬁ”one,conv1ctlen. The trlal court had concluded that

h‘was more than one conv1ctlon and’ that Va

'not ellglble tor the set a31de and they said, no;"

'there s only one. because 1t's in’ the eyes of the 1aw

.vgone for.”

Defendants c1te to Ralfo d. V'Texaé‘”'i*m not |

bﬁéﬁré"Why, your Honor Ralford was denled an’ expu

teadher WLth 1o just cause and they clalm that they'are“f

the @nly ones who have attached the prcbatlenary

e Y "~'.

TR AR O WA M e



1 contract. 'Well that’s not true, yeﬁrfﬁonor We
Htfzt” | .attached the probatlonary nontract at eXhlblt F of our’
r3fi : _tresponse=brlef-and paragﬁayh.&,@f that contract reads
4] as follows: o . |

| “’“Thé‘pfcvisiohs of this"cantfact.afé'subﬁeCt‘

to the terms and eondltlons to be aetermlqed 1n

T R I

‘the master agreement, 1f developed between the

_VWLEA‘” whlch 1s the Wa"'

tenaw-L1v1ngston Educatlonpf;

»d,of‘Educatlon ..

RCINS

'Assaclatlon and the,B

211, such a colilx ve‘pargainlmg¢egré"'A'

was developed and it was attached to our response. brief -

L Now, werar

'37 tenure act but when f";”

the sehool district, e be

usé he was pot, as




oo g o o

b

_18;_

. aoesn t have

says, was not a convict at the time that he answered

‘ that question;' It had been'wiped‘aWay;”fWLth respadét

to the ~—-

THE COURT: Let me, let me make sure i

understand you on that

YQur Hohbk, he?sknot

MR FIRESTONE ﬂe doesn t have arbltratlon

Arlghts under the collectlve bargalnlng ag’eement

°izxn;qther.wqﬁd§._

- 28
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~ out loud;

.;belleveﬂthat under ‘the: estab lshed law of - Sucadowskl_f

VE n under our set?a51defactzbut there S a clear

MR FlRESTONE He grleved

'THE COURT — the dlscharge9

MR. FIRESTONE: Well, they -- did ke

MR WEAVER He did not, your Honaor .

- MR. F IRESTONE.j
-mean all of hlS unlon representatlves were there lt.
was a challenge to whether or not- they had just cause

:@Qﬁte:mlnate_hlm, now that I’ m_talklng

E apologlze.A I may have overstated.

Wltn respect to the publlc pollcy clalm,fi

and” Du:aﬂltz that we" have sgt forth a Cleﬁr‘i;

iicommltment to treatlng Mp._seﬁiéd ana person who i§

hot & conv1cted felon, bgthyth;@ugh,the SQhQélj¢Qdé;and Li

51de was in Texas so he' GantE pursue ‘a cause of.

]

j;Sl@t;ve

et et A




o

As to the dezamatlon clalm, we tnlnx that the
letters are pretty clear that not only were they sent

out. to people not- all of whom vere 1n the meetlng but

.1t was placed in hlS personnel flle whlch by the

school code,_any hlrlng school entlty would have to .

request a copy of that Thank you, your nonor

;'COURT Thank you, counsel

MR WEAVER' Your HOHOf, What we’ ve heard bhere |+

__1t when 1t d@esn’t flt me It falls

under chhlgan law but well for tnls part, yoa really I

*THE COURTY What abéut, what about counsel’s

30
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point that Clayar says that’the conviction is wiped

away with the set-aside and that a person is then not a

f

gonvicted felon?
MR. WEAVER: Doesn’t that fly in the face of
the Texas statuté. I’ve got too many pleadihgs.here
today, Judge, but let me find it quickly. Article
41.12, Section 20, Texas Code of Criminal Procedure:
| - “Any time after the Defehdant has
satisfactorily compleﬁed one-third of the Originai '

community supervision period, the period of

community supervision may be reduced or terminated |

by the Judge. _If&the.Judgé diSChapges a Defendént:'

undervseCtion he may set asid¢ the verdiét.or"
: pérmit Deféﬁdant to'withd:aw‘his_pleaﬂaHQ'shall
diémiss the iﬁdigtment against the Defendant.”
| We agree with, we agree with all of that.
But ﬁhat thé statuté and the code doesﬁ’t say, and you
look at.Texas Constitutien, Article 4, Section 11, it

just says it ‘absolves the party of the legal

-consequences that were- imposed. 'Et'dbes not say, it

does not ééy that you could deny it ever happened. You

cannot do that until you get an expunction and that”s

why the expunction was secured by this gentléman a year
after his termination.  Ahd;as I pointed outﬂiq-

parégraph 7 of that document, your Honor ~— I’11 find
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- well, first of all, on -

it so I don’t paraphrase

tﬁ6459¢¢nq,9ag§;¥tfsay$?thé*pardbh'was.iSSﬁedfmaking

hlm;eligiblgrrf“ xpunction. -So he knew at that point
he wasveligible but he didn’'t do anything about it.
Then it says in paragraph 1'that the exponction is

?(ihaudible)

granted, Paragraph 2,

State of Texas, §

G Paragraph 3, “That the
State'of:Texas shall delete it from their records and

indexes ” Paragraph 4, “The Court Clerk shall not:

.permlt 1nspectlon of those records Paragraph 5 ”The

Clerk shall dellver back to Mr. Schled hlS flles-

Paragraph g, the Clerk shall destroy the files.” Ahd

.paragraph 7 “The Petltloner may deny the occurrence of
fthe expunged arrest and prosecutlon ‘ That’s Octoberi

Qf-2QO4 .your Honor, over ‘a year after he- answered a

question thar,sardrhamenyourever:been,convrcted._. It
didn’t say is it expunged,. isfit'pardpnéd, is it set
aside, none of that;. It’s really just a red herring on
this disclosure iSSue or set-aside Versus'expuhgement
beoauee if you’re‘not expunged, you cannot anSwer the
question the way Mr. Schied did on September‘lli3l
believe it was, 2003. You.juat can’t do it. Aﬁd their
willinghess to flipflop between Texas law and Michigan

law and saying sometimes it applies and someétimes it
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:3of all, he makes 5 mlsstatememﬂ_

thie H,' says,'_“WeJ:e you. commcte---

doesn’t just doesn't cut it. You know, the FBI report

does say check it to see if it’s.inﬁailibie-sc what' do

the Plaintiffsinow submit to the Court} the affidavit

and notes of Ms, Guteras. Well, I think an.ekaminétidn_'
of those'iS'pfetty felevant ‘Oh page 1”— because
remember ‘the Plalntlffs are now- here saylng, you know, .

that they showed the documents to my’ cllent and showed

her that thls was expunged and the like. Well, flrsta-_ﬁwx

4JHarriS, that'

I O O oo oy

;Schled,_“Yes, 1t wamhoverturned ”f”“

iy

fcverturned It was nevervo;.xturned 'Not-even ndwii

:;t -3 never been overturned, It’s been expunged, that’s T

dlfferent- And then it says,i“Dav1d read 1nformation_

,off A document referrlng to an early determlnatlon

'It doesn +t say there, on the very next llne, that he

ushOWed them the document gave them a copy of the
' document, handed them ‘the document or, anythlng even

qu?@; “Would you descrlbe the C1rcumstances revolvlng »jff

a:r.ooﬁd _ Answered by Mr. Schled “I don t

recall'them:" Beers dlslngenuous at’ best  Dr. Harris
asked or copled down a llttle blt after there s a
number 1, 2,-and 3. Dr, Harrls ‘asked for a copy of the‘

order of dismissal. “David Schied, he’ 11 refer to
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legal counsel, will not give copies at this time.”
Now, they’ve stood here and told you that Ms. Guteras’
affidavit supports these notes and says the notes are

accurate, so yQu look on page 2. Dr. Harris asked for

~copy of order of dismissal. D, for David Schied!

“requested legal rep prior to giving documents to

ehyone,” And then youvlook at -~ 1 think therefs onef

other part where he says, essentidlly, the same thing,

~but I think you get'the point. This gentleman never

gave them the documents to explain it~énd, candidly,

had hejgiVén‘the documents, it wouldn’t have'médeva
difference'because the_enswer‘he gave on a document
thét his eﬁpldyment-wes cOﬁtingent upen was falsé, He
had been conv1cted Whether it was set- a51de, a pardon _:
or anythlng else, you cannot deny it. until you get an

expungementu He never had the' expungement and that'

Texas law, that’s‘Mlahmgan law. And thé rest, quite

candidly, your Honor,- is fluff and a red herring.

'THE COURT: All right, since you both have

motions for summary disposition, I think both should

?robablyvbe allowed to have any rebuttal‘se if you have

something further counsel, I'11 allow it. |
MR.'FIRESTONE: I’11 just ~~ very briefly, two

points. First, I believe what Ivsaid was Novemper 6

she was given the documents and in fact that is what
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Donny Reeves affidavit says and I think that I even

said that it was Donny Reeves who gave her the

‘documents. And'the other interesting comment that Mr.

uWeaver made in rebuttal was that what the set-aside.

does 1s to-relieve‘Mr. Schied of the legal effects of
the -~

THE COURT:_Legal censequences.

MR. FIRESTONE:'Legal‘censequences. Well, one
of those legalvcoﬁsequeﬁces'is the employment issue and
‘if he really has been relleved of the legal
consequences then hlS employmént never should have oeen

Lcrmlnated, Thank you

THE COURT:. Well

Sv*t:ﬁ,

T

bﬁt_I’have reviewed‘your b;iefe carefully and I've

reviewédsthe cases yOu’ve cited and it’s onie of those

cases that —-- it réguires a certain result in 4

nd that is, the way the Court

'reads,the Texas law, which is‘undisputedly the law that

.must be interpreted here, as to whether Plaintiff

complied or not and, therefore, was allowed to answer

‘the way he did, the Court finds that_that law requires,

before he can deny that he’s ever been convicted of a

crime, the expunction for which he was eligible for

(@3]
&3]




1] - once he had the set—asi,dé and the pardon but which he
2 never sought until after he was terminated by the
3 ' Lincoin School_District, so the Couft will grant
4] ‘summary disposition to the‘Defegdant; |
5 : | MR} WEAVER?-Thank you, your Honor, we’ll
. prepare an order. -
| MR. FiRESTONEg Thank you, your HOhOr,‘

THE COURT: You’re welcome.

-1

(Gourt in recess at 2:51 p.m.)
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COUNTY OF WASHTENAW  )ss.

STATE OF MICHIGAN )

I certify that‘th;s transcript coﬁsisting of 37 pages
is a frué and.éécuraté'transcriptioﬁ.to_the best of my .
ability of the video’proCéedinﬁ in this case before the
Honorable’Melinda Morris as recqrded.by'the'clerk.

Videotape proceedings were recorded and provided to
this,transcriptionist by the Circuit Court and this
Cértified repgrter,accepps no responsibility for any events
tha£ éccgrrediduﬁing fhe above proceédingé,.for ény_v
:-inaudiblé and/or indiSdéthiblé'responSeé'by any persén or
t_party inVéifgdvin tﬁegproéeédiﬁg or,for ﬁhe.content of the

| videotape provided.

| Dated: Decémber 18, 2005

Sandra Traskos, CER 7118
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