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STAtE OF MJCHIGAN 
. ':' . . ... : .. 

TN THE CIRCUIT COURT FOR-THE. COO'~TY OF W,ASijTENAW 

OAV10 seHIED, 

Plalnti.ff, 

v' 

t~~~gt~2g~~g~ig~f,~g.~g~ggt~' BOARD 
OF E:DUCATION andDB.$ANJ:)RAHAR~is, .
 

"Def~ndants .. j'
 

vIDeo PROCEEDtWG -,-MOTIONHE:AP-JNG.. .:- ' ,: :.,..... . .. . .' 

BEFORE· THE: HC)NOF..ABLEMELINDAHO.RRIS··· 

AnnAtbor,MiChig~I1--'Weqn~sday,Oc:tober26, ·2005 
. '.' ~ ". . .: ~ . '.' . .' 

APPEARANCES: .' 

....• 'Fpr the Plaintiff: i~~t~M·~t;:~r~~Nh~~!9~~g:... 
JOSS$S¢J,1tl.lfie.:l.clRd, , St~ ~;; 3Q.' ..' 
SCH)thf±~ld,)M4$076 . ." 
(24S)540~2701 . . 

, _., _.._;., ,,, ."" ""t6.Y-fne'"i5e'fenaarifs-:-:MTCHbEL"""b:~-"WEAVER""'"rp4399S}---
. .	 plunkett &cqon~y~p.c. . 

38505 Woodwa.rdAve" St~. 2000 
eloomf~el~~i~l~;Ml 4~oj4 . 
{248) 901;"4025 

Transcrip~ion By:	 sandra Traskos, CER 1118
 
Accurate TranscrlptionServices
 
(734) 944-5818 . 
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Ann Arbor, Michigan1 
, , 

Wedriesday, October 26, 2D05 at 2~Ol p.~.
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* * * * * * 
THE CL8RK:-- Melinda Morris presiding. You
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maybe seated:, Num}:)~r 1 onthe'docket, Schied v 
. ' ..'. . ':.'. 

6 Lincoln Consolidated Schools,04-577~CL.
 

7M~.,WEAVER:Goodaft~rnoon,, your Honor, Mike
 
. . . . . . ". 

, $ Weaver on b~hi:llf of the D.efenda,n:ts.
 

9' Tf!ECOlJRT: Thcmk y,Qu.,
 
. . . .. ' 

'10'" 'MR. FTRE13TONE: : Josepb Flrestpne appeatingon 
; ...... '.. 

LL
 
" ,


behalf of the Plaintiff,' DaviclSdhi~d. 
. . .' '. 

i2' ' 'THE COURT: 'T.hank you.,,'
 

13
 :MB.~WEAVER: Yop~ Honor, th.e first'rnotionllp,
 

14
 ,I~~li~ve,,';istheD$fendaDt' srtlotionfor 'sJ.Jrnmary
'. .:. '.,. : .... .'. .' . .. 

],5, , ,ciispositiob •that wa,sfil.ed. baGkinJ1.11Y. '
 

19
 ';' THE, CQURT:' Yes., 
. '. '. . .. " .". '. .... 

17. "'_}!~"'_ ,.Wl3.A.Y~¥.3.,_.:111iijl~l~i~~\~~i~~Z0~'i~)~gl;~I~1£i\ti~11~~j\i~g\li;;!:0!:,.,_-'", 
18 "ti:i~~1~\\1t~~i~!!~i~B\~mf~~~Hii~!FJ1j;~~!ii~1!~li~&t\ii~!J~~lftt~:!~~~~~}~&~~[~j~;!~i(~l!,~~~\~ir&J,;(~~;~~i~fM'~~ij;)' , 

19 ' ,~~~~illiii1~j&~i,~lfi~j~W?i;i«:~!~~(\}m~~t,\w1ii~~i;i~~l$jl;'~~~~\rlt:[~;H~~!t1i~~f;!1i1ili1N;~i;~j~1f)\im:~?,\1tle;jiy;;, •," 
20 [&i~[~;t;l~~tqg~l.The Court, may recal1"'~";'"
 

21 ' 1'1.1\. FIRESTONE: j{;~l~~~~t~t£~~;;~:;it£)~*i~@,~;fi~~JW~~~&~tf*i)Wili~;~\::;,11'
 
22
 

23
 

25 



1 

2 

3 

4 

6 

7 

8 

9 

10',"',' 

11 

12 

13 

1{' 

15·, 

, ',16 

..:....<..... ., '" ._._:~_7_ 
18 

19 

20 

21 

22 

23 

24 

25 

MR. WEAVER:' Well, YOllrHonoJ:, it/$-' relevant 
. ."' . .' '. '. . . 

in this waY. Th:epl'aintiffs, hcnre nowargJieq in 

re$pohse, to the' motion th~t somehow Mr,. Schiedwas 

'conrp;Letely cq.Trlp.;;iJ;aht and' when 'ask$d' to produge 

, , 
, , , 

Th~e s wh,at theycJ,aim at thepre~deterrnin~tion 

hei3..:i;ing.Th,e truthot the,,<matteris;a~ th,eCou,:r:t w.'j.ll, 

rec~ll; T,toOk:hi~ deposition one qqy arid it enciect in 

, ' 

"r~r~sed to. $h9'1.rne af:lY QO¢uments.at all:,a~4:,'tJ:lj,§! Court" 

'--:he came l1ere when I filed a motion to di$miss his' 

qlaim ortc;j compel his depositiOn i3,rtd he aGted out in 

thecollrt that day. And $0 it's justinterestiri9that 

hewollld be here today ina completely different 

demeanor. ," But what, it gOes to, your Bonor, 'is it 

,n~al1y 90esto .refute" ,the facti,'the histoI;"y: ,)oe$to 
. . . :. .. . 

".,., ...,.,._._."_E::t?:F.et..~~ #~e!7.. _~E:~.~_",!D.2:.~~_~g~~~t+,~~~~'~_~'~'~.", 'co~~;t.i.<:iJY:!9.,:t:. . 
qny. tim~ with allY :r;:~.qwe$ts. from my clie~t. But with 

. that saiQ., I'll move on. 

THE COURT: All right, could I see counsel at 

the bench for a minute. 

MR. WEAVE.R: Certainly. 

(Bench conference on record at 2:03p.m.) 

THE COURT: Actually, I don't remember that 

but that doesn't mean it didn't happen. (inaudible) 
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': :'.' ';. . ':1,'0'" 
, : . ;,: :: '.. :-.".', ,> 

';': " 

• I·" • 11, 'whot:~P&$,is o:ftl1is qase:.1" HE: sa'~d,," 1; uricl~It ~t~l1d 

that/,i,;;m'not":g6,iT,lg '~6:sh:9~; Y~W~h~~Qd~rt\e.~1:s:"~n tOil! 

w-antt(? .$h~~:' Y<J\J "t:n,e q~'qum~At1i.,rr·· :~:n~tb~'n a G.Qu!'le. pt'. 
14 'min~t·e.~ ',i~t'~r"he $tb,im~dout~~' .s:q,.,';r; 'tilecl,:,a~~tj,bh:tq.· ,.,.•.. '•. 

.' ':. ',15 . ·';:,:4;i.$~i~:lst1};$:'¢:L~:imQt'tot9m~e'+1 . r:e.q.9:gt1,i~itig' yd~/ qN~~e ".. ,,". 

.: ,":," .. tq' m~ ,t~~~ :lli'$",:d~P,Bs.iti9n'~nd':'ibci:d£d~,YoU$~~d'that' he' ',' 
. . . "',' .' ".;, '',':,

".,' :::,,,' 
17 •h?o' tb,'t:ake ..,.'-' .:~i~, "i,'Qr 'a;,d$po~j;t:,iqn .~rtd· n~" h9d:,;~o tq'J.k 

'le ,~po~~. c~rt?i.nthj,n9s,ari(jt.he1\Jbe: filEldamotJon latar 
,:-' . 

'.,' , 

::"J.:9·':, ".Wh~hh$, 'g,t)P ,qn the ca'seaj1d,limit~dit: eVel1'fUrfher. 

20' 'wh~tt CQl).Jd ask abotlt, his ,drim;ina,L' GOtlvi¢t;i.o,rt;.···~U'tC 
, , . 

21' wh~~, b~,';w:q>$l1~r.e·· th~' l~fl;trtl,~.i;:·.npt.'b!).ly.,'4±~ be" a,~ggf:!, 

22 ' .'W$1i'1f;,::h:~i$'Jl'aw~t!t:,at ,·th~~a,~'+~f, bJ~,·~~~\1.$¢t. .~!\.,.~'p~. 

'23 .'J$~~;1ltiftl~t,:ii~:a~~q~4.<,9u,~$*4~~f~i~"y"t~",' 'j:, 

'24 THE COURT: Alr:'r,.t.gh:t,:,.>~he J;89sonI called yOQ 
. '. 

25 up here, I read yOl.lrbriE:ts, okaY', op~i01,lS;1y, apoit'$ 
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!'." .·.i' 
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..... 

an interestin9, ii:;su.e .;;ind my q~.estion .~$. I thin,k~91,l 

wQ.111<;i a,gr~e'. th.atit' ~·lCincio.ft;h1n~1 

1. 

'. ',' 

.:> .... :.... 

':;~! .. 
"7 . 

'.: .....; ... e: 
.,'. :: .. 

"'. ;'. 9 ,.' 

'J:Q .··~.p~or.;attq.tl8,#yieriwfciy~~ "'a;n~tw.h·~p,·. (. i~a:?d'ipJei'·Qbme~. <in" . 

.. ' ' 
~. 

..
·11 .. ~!ld. 'I;39,Ys ; .'~You ii~ .?t.p1;PP.~;t·i.O.ria*Y·· e.ntPloY~'~ ·t;9n~it i Qnaf "...' 

12':.. gil ,y6~~·,.¢t.l~i#~1·h:i:~tP.ty:t:~¢¢·ki rldriqt~~·C~i~.iri~i. . '... 

. , '. ~ . '. . " . , ;. .''.,;' . 

lif:··· h:LSi:;b:rY.· C.h~cR :·s~o'ws.:···th:9-t.hel~:~9£ ·.9.·.·Go:~yiS~io,~·.· f9P' 

··.·.t4··· .·  
·····.··l5 . ,tHE: ·.diQ~',Vfl .. ~t:lb~:tl};iat :·k;l,1·twa~£i· rr:~±t t wait. '.' ..': ~.• ' '. . . 

", . ., MR •.• WSf\VER:~': 'awe,: he·.do~$·IlJt·qi $¢lQ~~ '. th~t;;··"'16.' 
": . , .... 

. ..:,',:.. : .. :-'. .1',7: . T.·. fu..E.·:·· CbUD~. No .:. ';ki;\bwthat •n ., '. ~'.. '.' ., " ... ,~'J.', ,c. ,...:-.. , . 

. 

.: ;': 

..'Ut 
'. .~ ".. ;' .:"; . 

19' 

20'" 

'2L' 

THECO{jR't: But tha~' s wnat l' ll\sa¥in9;t~$:'22 

,23 .. tS~U~~.;~1~!i':~~~~!',::;:i~i.8+~l,;i~!LfMi~riCY;I':C·
$Q:,'t·9;/b.I?~.~~>·~~dj! 
'24' Tejr.:is~'is .a x~rest.~·tei·· q~aY'~,;,'ttl'~Y" h~ve. ,dif'~~l;e~t: i.a~$· 

25 ·tlttan. ~.' but.-.in;acb, I 
. 

was' ~'lit:.tle 
. 

sU'rptl~redto 13:e;e 
. . ..,! 
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1thi.1S law because (inaudible) 'laws qre in the . other 

2dire9tiOh. not· this dir~ction,Sb it'::> kind of· 

. 3 

4 

5 

6 

7 

.. ' 

'9 

1.0 

11 

..12' 

13 

14. 

:1,5 

'.16 

17 

20 .·a:greethat he' was. eligiblefoJ:; .it. In' fact, 'he is now 

21 

22 

.23 

25 

inteie$~ip~. Bute~identlydown there if you serve two 

. thirds of your probation or something and do exemplary 

.·wprk, you can get, you. can not only' get the probation 

discharged, but you can get the conviction set aside. 

MR. WBAVER: 

THECQQR'!'LRight. 

MR. wBAVBR:. 

.Hec:lj,dn't 
.' ... . 

dq anything and the tJli,9.l1;l.gan Je:wtha,t we .titeq cle.arly 

says if you hav$applied forexpupctfon,wewouid .'. 

.P~$$UmE:youhaven{tbee~ cOhvic.teci. 

THE COOR'I': 'Wait, wait)' wait; Bl.lt you will 

(inaudible) right, so all my question is if Cl.l,l that 

shows that he would haveotherw.i,.s.ebeeneLj.gible 

(inaudible) Probation Or for wnatE::ver, or; a teacher, 
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MR..WEAVER:Wel1,· here's\-illat hcil)pened~ 

THE COURT: Can I unde.rstand it? 

MR. WEAVER: They. c.a.ll~Q. him in £'01;<2' mee't.ing 

and. j u$t likernYdepQ$~tiQn, they~.~id,·."ShqwuS th~. , ' , 

'Gi9(:\lffien.ts,~/'" He refuses to do $0. l'll show 'emt~yqu 

w;hen:r:'t1\ re~d.y, Y9ucaJ;i;' tlook .qt these, 1 ke~p· the 

.oil:;:tgi,:n~~$',at:"hQR!,~·;, Yqu .can' t Ipokat'eIJt~ . Fine. The 

point of th~ matt~r is.. , Jl1dge,itqoesn' tmatter und.er 

MiQhigan li:lwoJ;:Te4as law: .The. '.te:x:as law. wecit~d in 
. ." . ,'. " . . 

response' to Joe'smot:ionclearly shows be hadn't had it 

exp\ll1geq. Tlie6:pde.r:o:fe~p.V;{lgementsaysl3; t thatpoCLnt, 

.·he . can hOW .say he i shever been. convicted•. 'l3Elfore. tha t , 

. he couldn't Si?¥.it .flemadeafa.lSestatement on hi s 

·.pre~employmentdocurrtEmt~!. :That ends the inquiry;' 
'.. .." '. :', . 

THBCOURT: Okay (inaudible). J .mean you 

qertainly have a right· to say som~tbing now, too. It's 

just that I wanted to kin.d 0.£ get a 

going on with his client .and I think 

I'll hec!l.r· your arguments, okay'? 

. (Bench conference ends at 

p~oceedings continue) 

picturE= of what was 

I understand, so 

2 :07 p.m.; 

MR. VJEAVER.: Youx Honor, this is a case wh,ere 

the only contract of employment is attached to our 

supplemental brief at exhibit A and it's a probationary 

8 
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, '. ' !
t~Q,cher90Ilt,r~ct ofenil?J-oyment,and CitpCiragraph7, .itf 

, i 
'... " " , .... ,' '. . ..., ... '. 

says, "!?1:;obatianary status .. ·the te~,9he:t J$.1)erewith2. 
\, .. 

. '. re~a±~ed. Qna .pr()lDatioIlaryb~sJs as definedi.n the 

4 . '. teI1l1.r:e adti# 'and' it~ite.$the~¢t~ .' ··\\¢o~tiI1P':ihgtehGre .' 
;,";:'" '. 

'. is. hoth'ere and affo.tded·t()t;tiet,eaCh~ratthis·time:".,'. 5 

PUt', i$ ·SJ?€O;ttcally.··withhe'lcl·pendingsatisfactoty .6 
.. . ..... 

7····· 'p~rf~rm~rtce dt:tii'rlg-the I'.r;Obati()~na:typer:iod;;;· Now~ wh~t 
. . . 

S .' i~ not part:ofj. th~Col1traqt'18< the document th~t we've. 
,.:' ' ',9·' Cittachedthatthe 'Plaintif!sign¢d indi¢~:tlngi' ql1'Qte, 

",:': : 

'.,,', 
J' , '.' '. lO: .' '\'JO,a,v$: I10tbe~PGdi1V:i,Ct.ed'O·f·~rpled guiltyo.r 'I191P 

dOGurilEint· :i$ '~ttaGhe(ttQOU~'biigirial'm~tioi1: as '~x,hibJt' . 

. c" yo~r'Bo~ori'andth~'tmO~ion,.·aI1d,that document gQe~f' 
cmt(/t;~'liabbut it's 99vetnedPyPubliC l1ct6$ ~nd 

" . " ;. .' . (:.' 
" "
 

," "
 PilbtlcAct $3.. Al1dtl1edOGurt\~nt'cJce~rl.Y:i.sSi~nEidbY 
th$ P~aintii:foh$ept:~Illb~rll~ 2003 . without adQl.lpt; . 

he p~ka;no~ljgatio'n~oahswerthat.dodUrtl¢i1t truthfullY 
.'. .., ..... 

18.. and he didp' t.X~~YQrqEl;f:,(pi:e~J?~~qtid~thCitthe 

1~. 

. '29 
." ',' ,.' ,: : <', . . ;'. 

21 disposition as exhibit c. WMrt goeS ·tqat say? On the 
. . . 

. '.' . . , 

22." bot:to~ of the :(i;r.st p<;tge./ it says, \\J,tp~t4(;)fl, )'la.$,,~is~\i.~d ' 
. . " . . . "-" '~".' 

to .I>etitionerQn~llnel~ 1983 by Governor Ma.r.k White;. . .' .'. ' . : . . 

.24. tllerebymaking t.he above referenced case eligIble for 

.9
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...... ; . 

th~Y$nt~re(l the, or:der at, e.x;punet:i;on a year a:f;ter: his, 

, 2,' 

3 
, , 

4 ' dreoccu:r:rerice of theexpUI1g~d,arrest and prosecution 

5 <::lnd. tnisexpuIig~rnent Qrd.er:exGept,'f blah, bl~h, it goes 

6 e)p"an.d dn. '13ut only then. In Octoper, of 2004" a year 

,,7 " leiter' Gould. ne deny that. His ignQrance of the law, ' , " 

." . 

8POesnot eXQ\1seh:,i,.s irnprop$r ?\n$w\:n, your HOilor. NoW," 

9 the Plaintiff's a.r:gl1e, in response to'our motion, that 

10 somehow we' ve'hreachecl.th~qQt1tr.a¢,taJ:ldthey Say th:a't
 

11
 thedocurnertt he sign,ect apout n,qlq contendere Wlflspart 
'. :.,', . . . 

12, of tJiecon,tr:B.ct. J:d.OI}'tp~Hieve it,\VclS." If j,t.'sn9t. 

13 then tha.tdoesn't matter. 'rhat &,rgument faiJ,s.;Even 
.. . .'. . 

14 if it'Yl'a$, your Honpt, thedocurneI1t J:'efe;r-s t() the, ~
 

1.Q'Publ~cAct$thC1.tI've cited;' The' l?tJbl.i.¢Actstat~s,
 

if.)
 'a,nd J? ve attilcht:!d it;as eXhiblt.b to our supplemental 
. ." 

17 bri~f --well, let tn'eoaqk up Clnd~el'l you howthey"
 

18,
 grg)led. 'X'he¥Clrg'Je that since the initial doctltn~bt
 

19,
 ?ig.n~d by the Plaintiff Where he d~hied b~ing convict.ed, 
, , , 

20 ,of a crime -- a~lth¢way,tl)~r6£iJlie,,·w~  

   

 'was the Gh~;r-ge, was the sentence. But 

2J be s~y~, the Plaintitf, irtt~eir reSp6nse. thClt~ well,
 

24
 the document says it would be reviewed by the Michigan 

25 State Police'and since that's the Case ancj the Michigan 

10
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'·7 

8 

9.·' 

·--~~·-4·· 

11' 

12 

13 

14' 

15 

16 

17 

la 
if 
20 

21 

22 

23 

24 

25 

StEl.te Police' report cticin'tuh.cOv~r~riY cri,minal 
. . . . ,. 

.. histo+y,· then theY'v~b.rea¢hed their' cOhtrctc:tby. 

r(;31ying upon the· Feqeral. We:il!{t'$.·~Qf;tt:u~.Q~c.~hs~ 

i~. t."efeJ;$: ,t9th.~l?4P;1;i¢ Act:. ~n4:.· t¥~'-~\ibiii9'1\61: '. '.' _ 

$'.;~~f~l$~~a.~!::~tiysi i't~:~sbh¢(;):(sh~1:\J}reqU~~t -"the-' . 
. .... . . . 

D~~~tt.m~nt._·q# S.t~tt!.~~:lJ,¢e ;t¢<·.:B~Q.9U.ct a. .o:t~m4-nal!.
 

·'r~6brd~'6he.Ck :th.(6~ghi·~b$.~ed~'~ail·.·.B~J;;eau ·ot.
 

.til~E!~~iQf;l\~.ii~!~~~'i,It:'s exa-ct1y whatw~ did. ~hatdid
 
'that r~cot:ct Sh0W~ .. 'tft.~:t'$?&6r'(i .-. 'shdtJetf·' th~·¢Ori~f,*i{)h;
 
f~ ...•. 9.lJyiptlS1y . 

. andtigbt,fullY, my cl{e,ntwascQricerne.O. WeQCllled him 

,infpj: a·mee.t1pg •. No\./,Mr. $chJed appeaxs tbciaYP.;i Wfj.y 

of his motion in response to Ol,ll:'rrrotio~ qnti says I gave 

.. tnem'ail the' "'"~. ofjf~red ·togive th~m all the dqquments. 
. '. 

l:?~fDt. H~rrls1eft abruptly., . i]:hat's rtot trlle and.. :lt,·" 

.:~ertCi\it;Ll¥·n~v.e~.c~~~.~~.,~:t,~.t~"d~~rJO$it~~~Gha~.. way." '. 

Wi,.tllthat $aiGi", hi$'h~haVlor w~sClorisistent with his 

~ehJ?v-iorat the :fj,r:~t d$:PQ$i.t;i,9~ :r. tp(')k.of pim whe.p;e h~ 

retu:sed. a.' l.-y-iing fox ..sai,q" .{iQcuments - .' ~ ,~. 

MR. FIRE;$':!7.QNE:;I'l,lol;Jject again, your Honor. 

this man has no ide-a what his behavior was and what 

he' ssaying is t1).a:.ttl1e atfidavi tswhich We' attaph are 

false. . Those 3 people who att.acl1ed affidavits were 

present in that meeting. Mr .. Weaver was not there. He 

can't testify to you. 

11 

I
 
I
 

. I 
i
I 

I, 
I
I 

I
 
I
 
, 



, . 

,f
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9: 

10 

11 

12' 

13 

14 

15 

1·6· 

17 

1.8 

19 

20 

21 

22 

23 

24 

25 

THECOURT~ I'll confine my ruling to only 

evidence that's ort the reco~dandthe legalis~ue~ 

involved .. 

MR. WEIW~R: Your Honor, 1 only have 2 . 

affidavits that are signed. If there's 8: third ana, it 

wasn;t attached to the pleadingthat.I received from 

Plaintiff .. 

lVlR. FIRESTONE: Again? 

.MR. WE:AV,g:R: rardQn me? I can Sl:1OW it to :iou, 

-:roe, it's not. q.tfached. 
. ..' 

MR: FIR~STON~; All~ight~ 
. '. . .. 

}ljR;WBj.\VER: ButT/II let. Mr: Firestone give 
.... ." 

rttethat . when hewant$ to <:;1ive. it. to m.e. Your, Ho.hOr, 

.the racord i$ really qqit<3 clear. . This. is' a gentleman 

who' mi'ldea. f?lse· ~tatement on a prelimina:rY document 
. . . 

which was a contingent for his employment. When it was 

determihedthathis statemehtwas false, we condil,oted 

an investig<3tlon or <3ttempted to haVe a meeting with 

him. We. sUSpended him anqattempted to have a seqQnd. .. . . , 

. meeting.	 Hisbeh,avio.:t wi;i~ the same anqi3t that - .... 

tHE COURT: Let me ask you something. 

MR. WEAVER: Yes, yQ\.lr Honor. 

THE COURT: Is 1)is beha'vior, either here in 

Court the last time or when youtrieo. to take his 

cieposition or even at thertteeting with the school 
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ciistrict, important for plJrpbseS in deciding this 

motion? 

.
MR. WBAV8R: In part (inaudiple} it 

. 
is., your 

. , 

Hqnor; beca,u$e it sh6.'W~:tf the hi$tolty'. of. h:i8,b~h~vio::t"' 

But secondly, we tried, you kn,ow, they've argued that 

spmehow we didn't give him a chance to explain himself 

and,it's just untrue. 

'THE CQURT: Yes, but even if his behavior" in 

your opinion, had been exempl!Siry throughout, you:r; 

position, leg,a:L:I.Yr on :LE:!ga,li$$ue would remain thE:! 

same, i,s that right? 

MR. W~A\lER: It certainly wauld,l' your Honor. 

ThElre's no question, although I ,would submit that it's 

possible th~t hadhecomplied~ I' mn,otc,ertalnwhat the 
. '. . .' 

Di,::>t:d6tmi<ght" hav~ done' but, ce:rtainly,' with(ji.1t,
.: .'. ..... . . . 

compliance a,Dd without cHl,yexplcmation as ttl what 
'. . .
 

.

h,appenedwhen he was convict-epo):  

, I don't know, I'd have to 

speculate astowl1at they would have done, 

THE COURT: All', right. 

MR. WEAVER: Your Honor, this is, this is 

simply 21 case where, really, that ends the inquiry. 

YQu are a probationary employee. Your E:!Inployment is 
. . 

contingent upon a satisfactory criminal investiga~ion. 

They don't dispute that, not at all. And the criminal 
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1.!li~~i~~~;!1\' $,~1t;,~i$i~d€i'·,aet.: They :3Cl.Y, a.nd IQ1.l.Qtf':, .\\
 

thatthE;eXGeptiQi1.s~re tor atiU:rr\be;c Qf~:t'a:t:e
 

. authq)::Jct~i~q .•. fora vc;riety Qf reaSons, .'iri~duoin9g~ni9J 

. ." 

6 . of the rna'tter isthatMCL 7 B0,623 (2)., sub 2j. h<;is the 

'7 ·ex~~Ptidns.· jfl~;!:'$;~\~'$:!,."ipbat,tthe gt·a·t~-·'1?:-q.~;~;~~,~~~·-.:!ii.l·~tiI~~1~li~~.;7 ,.... 
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1#,be, le9~1. GOn$~~$nBe,. a~~~!:.~ij;,.~~~ed.,(::i:i1."· t~.~i~\~:;'~e.+·· 

T~xa$ .iawamii:,·th~' qJ.~f.e.t ..$;tl¢,$ Q;~.~p;j,n.i\il~~'he,i,;:~;he~,,~~~· . 

4 me if,YoU think I'm wrong, is that the Defendant says .:' 

'. 

5 . th.a,.twl1.~rt.,he got the j qqic:L~l clemencY and the 'p~rdo'n 

6 heW-as eligiblefOI.t.he e}{pun¢t:ion apg- ;LtwGls. on,J..y tlPQn 

7 expo:n¢tiQn thatlte could honestlY say" I've neve~peeh '. 
. .. 

~ convicted. 
'" . 

9
 

10 ..
 

11
 

12,
 

13' .: no? 
. . 

14 . ·MR;E:'TRESTO.~:e::: Xes, YOUr, .Hcmqr,I' just th'lnk 
. '.! .... 

.that we . a~e' "",.": ·.W~'':1i:¢. '.' jlp.~~,~t\t.lh$1i~~;X~,:,.'t:~~~lt~,d·w,~ti;'1:~yi~t1 .to15 

16. ~.~!nj;lat~. 9Q~1~:~Q,,'o:ralt<}e:$,;~!'L~,~ay;.'ariqWh~t imean by' 
~. . .'. 

1'7' ,~hat is <:is I unde~stand it, ~nq. Iha.vetocotlcedeth~t 
. . 

, :t8 this is not an ~rguit\eI:rt;: that ,we made i,n our b~i~,f! out 
1",' 

.. ~. 

. . 

·19 CiS tUnderstandit Te~as. l~w¢lianged,Qver time. trying 

2,0 t(5 deal with Tex:aJ' law.;itthe,tim~ thc3.tth;i.sal~ atose, 

21 ~:r. :tH.i~k'. that: 6iaya~i >~:' T~~iiiis:'i:~;:th~~ .€~rt~~t11ilt~n'~~;.1a~.I 
. . ..' . 

22think;Lt' 5 still the contr:ollihg law with respect: to a 

23 ~~t aside' p,nd that i$r the set a$ide,even mo+-e th,an 

. 24. the pardon, that the Plaiittiffs rely upon, the otder 

··25 setting it all ci;l.$ide bec;al.l.se ClayaJ:: says that is. wiping 

21
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1 it out, okay?
 

2
 ~HE COURT: CoUld I -- I hate to interrupt you 

3 because I know you have a point to make and I want you 

4 to make it but is, so that 1 understand Texas law more 

7 . MR. FIRESTONE: A, pardon. just -- you meah what 

. 8 was Mr~ Schied's purpose in getting the pardonJ
 

. 9
 .'rHE COURT: No,\~4~iii~~iti(i1J.~,ti·¥i;'§i,itlj!i~9L~IM:l?~~'2il~;~(~~'~ i;~.1 

10
 

1·1
 .11~.i1Y(~;it:;i'fi¥~~ii!ttt!t~~~::!~i~~1W.i;jI~if:;~;~~:i'1fl:ii:tji;~~\~:tti@~@)~J.t:\*I~m~Jl.\.;1&,~~:!·:!:f~~~;,,. 

12
 

13
 MR. F:LRESTONE: The only ad(jitional right that 

. 14.' 

5 completely, ,

apard.on r~stores that· the set .;3.side does not, at ,lea.st 

<3.8:t tinderi3tan.d it, is the right to carry a concealed1.5 

. " . 

. 16 weapon J,.f y60get.apermi t for i t;okay? The purpose 

17 in getting it may simply be to --' because it's. 

18 available and becaUse it grants an additional· cover so 

19 to speak, an additional steP away from events of th.e 

20 past. 

21 THE COURT: Okay, thank you. 

22 MR. FIRESTONE:. In Michigan, it's interesting. 

23 I have not been able to find, although I'd be happy to 

24 hear from Mr. Weaver, ! have not been able to find an 

25 expungement statute .. There is t-he set aside statute 

22
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22 
:2i:: .' 

"'~4; 

2,5j: ..•· 

beginning at MeL 78Q,.f?2D, and aItlfollow:i;hg: frQm there, 

~~~j'-;Li::' '$;'. thi>fl,;i~~~wA~i~-;Q~~iIil1€1~~2!fiiiir~},s{;fi():WWi,;l-+ ·t.l.1:~:t'~:&'JLb.;f;l 
. .' . :. . '. .' . ". . . ., . ~ . 

p,~(jb;:r¢m.;, 'T};):~' set:· ~$iq~, .th~ ·set· asioes~X;e' 9QmpiaJ'able, 
.. ' . . ,:: .,". "" . .' '. . . 

and the g'$ta$j.;c:i€FSi;lret in. Michi,ga,ntthEiu:e are limited; 

'~iq~PtiQDsto when~n.~~rif9:r:mati¢hca,n p~q\i;$¢i QS eel, ~ . 
: '... ". ",: '. .' "'. 

Now:r ' ag2l.in, th$pnly' .r~ason thi;ltl bring 'it Up ~s. that 

I trlinkth~b$t~ndantha$6.v~r$tepPE!d ~ub,$t~n:ti,<3.1J,y;i,n 

theirdescripti.QQ of: th~l$:e1;::~a.$i;.de. rl}e$et~a$:icte 

· 'The .O~fenqantllE.is~:aJdt~atiti-nClqqe.$.den~alof 
·~mplqyW$11t:',,'t:h~t.·.·it····9.a,~b~.:diBbi9sect(-it~'$.·an.e.KG~pt;l6h 
to the nqno-di$¢lQsllr$ 'f¢rpurppses ¢t ··~emp-loym$nt.an.¢
 
.th~YJustsay .dert~~lpf~rn~lC?~~TitJh~~:Uteqq'tha(
 
.e~¢~PtiQnbni~/~~pliestq ~~plgymel1t·~it.h. alciw
 

·en:force.tnenfafH3nQY~ ...• 'rh~X#f3f~t '. t,bPt+H~e,$$JQnal.
 
.. '......• ,'t,~q~n$(Xt;,··; '19$'$.:~tn~·:i±9:.t.~r itQ:tJl:)" ;ti1b·.~ •. '~;S¢hA-e.C1 ' "$ •.. -t..~~dhing.: 

· c~.r:t.ifi¢i2ite ··t{)'j~'h$tt,s¢meho\'lbut;'iii 'fCldtthe~$cePtiQn . 
· on'],y ,~p.p.li:~s ··:to.··th.¢ '··li.¢;:h~trigfU:Z"f¢t ioh ·'dI' •aD' a,~epcy.','·0 f ' 

: . ,". .' . 

t:h,~ j wiicialbbMicn. .ft'$.>f9.k :\J,~i :iX' $t"or a.tto+Tl.~,y$ 
Qtl:tY. '.' $.Qtwa.:itt~d'.t9·.~¢$~;~~··t,li~,t.' ,th~{ .Coilr.~,was' .. aW~i:-e-
thtittheii ~·~~.;iim1~$.t;ibJi:$l·'·:;.$;\1b:$:t~_p't;ijOi+·J:LtitLta,tj,Qn$.Qn ' . 

. , " :.' "-'.:. ~ .. '. '. . . .: '" 

..;the~li $¢l9;$cit:~ ~.- --'.. :¥:~:$; ··tn~t~;· i9"te ;' ~~¢$~'t;idn'Ei :t)Ht th<;li~'" , ...••'., '. 

., ,*,~$.a~;$6:e~Q~~t i9~p3: ~fi<jer t1)~" j'e~~$;Set.;,~,sid~$tiit~;t.e ' 

.".. ~:t}Q-th~~.~.~r7 t~~~,Jp.¢ :f$~~r G\J,~t:ep,poJlvi¢tiql\lt~" . 
··.··;g.~h&:(td¥: :ijS$ntedtl~t ··.$k~y:, ..:'itttie,y .dQm~p,~Qk~~:t¢j:·· .' 

h?lyj;;Il'SJt;he'$~t~&,$'ict~~Ji'Gi .th~ patct..6n qnd. they ,¢6~e ~ii¢~ 
'. ~: . 

2;3, . ' 

..: " . 
. . ',::. 

.'_._~~ .. :••.. ~ •. _.__ , .', .- .. :. ... '!:... - .. _":... ,-----;:-'.--.--7'--..'------.---:~---- 0_ ~"--:.-- .... -.. 



2 .JI1ich:L9ah~· and the other i$ JGrliCens1.ng . unde.r'thectay 

3." cate, )incter the d.;iy care l;ltCltutein Texas.' N()V:l, . what's 
. ," :',' ", 

int.~testlq9.,· is ·tpat· the ClaYar c9tiit points those :2. 

'5> exceptions Ql1tal1q's~Y$; welt" if: the Texa's legisla~.:p.:r~· 

() hadm~artt;: }l10,re .than:t;.hose2 •exceptiOD$ '-:-'';'' 

'7 .' ."THB Ci:)\.J~'I': Itw0\11dD-aVe~aiqs6? 

8' ;MR, .·E'lRE$j:'()N~; It Wo4ld nave si;1Jd so. 
.", .. " .. " ..". ': .. .' .," ... :.; ',' . . 

..~. ,'T.~£dO'QJ:tr·:Petf\l~,q~)<YC>I;l ttilt$f(JOlJn.$J~·l, . if 
. .... . . '.10' ~--'9-,n.dJ'~~B,t$¢~~t~tha.'td,~~q,rip.t,·iQrl:pfwhFit· ·t.b.$· 

Tl 
... 

·:ek¢~pt:i9h~aX©i.l).Miqhi:g~p:f.prth~$~t-aside pr 

'.'12':'" '·exT.Sung·em:el'1't 9 U$;t ,:'~~'.lI;t~'I1i'i,~iB:,4<!Q'~,;p.! :~l}e. ,r.eil;i"'~b,y"An<;>hi·n . ,'t-', . .,:.J l~". '~~~~~~--"'.-~~\J••• ~. *1~. iot"'~;""~~"I""~~ 
" ; : .... :.;.... ':'. 

13 
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".:' . " 

:1$ ., ..... ,." ," 

':16 
", "':"; 

:i1"v~i:Ld '$~t'~~$id~':P:r6m:r~x~~',bt<ihf,"~~t'Und~r Michigan 

i8 .' 1,~w~g:l.liv~J.;,~~~$~t~i;t:Si.9e.S inMt~Jl:i,g?n hc.we. this 

··l~··· 
'. >; 

2L 
- . . .. 

. g;z' . . '" .~.~.'t±.R.B$T.pNm;. '~~}J.; <t?h,~~6$..w,~t , .. 
. f' 

)~~: .. . (. 

" . 
',! " 

" 

·:::~:~:·.4i:::l~·.:~~~::t~:~:,:~:::;t~:~::\:e:. ~Ptrid··':·24' 
'.:":: 
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1 becal,1se, and I can't answer tha.t in this ca:se.;t,:~~:i~:t
.' . ", 

.•. ~f¥Q;~: W,~·ti;~B,·~~~,.. 1:;;~~~:;~~~~.:~*';~"$:~~\:lli~~::·f~.~~~~'.t(j1!i:n:~Q,3.i.·:: ".. 
. ,,", 

, .... 

.. , 3'.. 't'hEit ..'c~nv_i.¢~!.6\ii.p:$ii.;L+ '4}J!12~a\;p;~~ ·~Il~:"th$p~.·}'l~@ ··.n9 '. 
'. '. . . . '. '. .: . ,:.:

:4', ". 

S =;~=~f=::~~~;:~~={t· 
'6" ~\~P',lYj~e.t:±'Ot);:·t.h~'i~.'~~ii?e.; 6:fim:ii;;n~.f1ii:~~;~;t!:~'$ ..·,w~~:Ji¢.:· &t' did· 

7., '. Ii~~#\~,~~~€ii.l;~_·9:~~~h'f 

8 I·t,hinkthc.it the Defendants.. """";,' "," also '.overstate.',':. . .- .' ". ,"'"; 

-9.. 
. . . . ~ . . 

.' '.1(:)" dld:rtf>t:t;Y'~#qrtwheth~~' Q;t;:'rtot .theip~0J:'n{~tioriaPQut 

'.:1,). : t,ran~ctQdp.tdhephY$Jc.:lllyct~9tro'yedand t:hat'$'wh91t 

·th$Y$\l~~:i¥:$jJ:::~rt9..;it .·d.li:iri' t turn on.yhElt tinti/ta.t iQtl$ 
.·t. 

i~~, tJ}$:r~~~eJn~$l;¢Qn.n.~¢t:icut Ia.x-r Q;r;e~ c~pti Op.$lJpdex 
.' . '.' '. 

·····14. ,6prih~¢t'i<:iit ia,:\.,r·;'$J.~h~uGJhj,;t: did,1;:b . l:3.olll~ eit-ent, tOG\l$"" 

l~f '" ',' .'; dit,.i1t)w ,m~niY, ~X:ge1?,t.~ 9.h$th~r$ i;l;re,ytl¢~.~ ,Cqri.neqti¢pt:(a'w~. 
i~:, . 'lhs{€fiid) •WhgttH~ ,'~u~$tlQri th~tW¢!R .pb$~g to th$ . Gou,rt 

<i7:, .',apd :Whptthec(jijrt<i.t?(iB.i.q¢red·~asWh.etheF ~ patci~h 

,,1S, .' OP~vi~ti.6tl,l,lndeJ;CPhn,East;i9utl~~rema.i,n$ a cQqvic;tiQn 

:'1;):i,:l,li:¢~;(:th:~'!~4¢hi9~AS~t.7~$iq~law' becauseV;ana~tviq;$';, . 
".; . . . . ':/ . ", 

(i<"",2Q: . t pytli,g .'tQ~,et:'*'$~t~~}~J.q$ ·<:tf 9¢a.¢Ai~$n¢b,ti.v;i,ptlpJ),. 
. . 

". .. .,-. . "':.', .. " . '. .. . ," .. 

·.··2,1:, ifud$QYQci(i:anonlY9~ta ~et'-~st:d$:if. <YQuh$V~' qn~' .' .' ... ' .....,.
 
· .. 2~, :¢0'I1~~~\r;:~6n,~.·):t':·, y¢g ·:ha:\l'~,·m9.t¢~.y.:ph(.r;e·:hQt@.li,~Ib:i.~ for:'" .. ,.,
 

., ': . . . : \.; 

.....• ':•. 'tri¢::pef~~$~:d~ .:'S9,'~p~,g:U~$t'iQP '~~$' .the~~'l?~<L:Qt '. . " 
...., ... "; '. ..' 

........ ·.i~i,l;.'.
 c,'¢,hv~¢.ti6hS..··' .1L.:'.n'·'· '" ..' .... ',' ..... '.' '.Ponne.o,t':iCi,:lt;i '. w~Jf~th~:y t::gnvtQtj.bnS :y.;n.t1e.p:'\':, . . 

the Mtch:lj1J.qn$~t';"i3,$j,d¢.1\nd';h~t.th~CQurt Qf~PP:~,~I$ 
. . : ~
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1 

'·2 

j 

4 

said was, . 

.'YUPQI) .t~I?.,tg\1t,~t1Jb''··&if.a'fV'ia:;~~Gi~1i:t.;~j+'JJ~~\@:~~i,:i,rl •...•... 
~ .,. . .'. . . 

, Con:n~¢ticut,· .t:he.';~~~~Rf!ffil:~>:.~fJ,~:\lJ.•~.G..:;r4'~~'i'~~i":'!~~')?'~.~~)W:;·'",,' 

qQP~ iq~~e.dpy . law 4i;:Q,'1a&:~€eb:ee'Fl e0fl%r~~~~~:'"R~' 
9~h~tw':i;si:;:jj~~g;,t1~@,;~~~~¢l,;!;~;14,~:+,lt'Y·.9\£'" :ttfE;',,·:;~~~_~~~~ihi;" 

.,,~~~m€h)'~~Y~~i+~ .."th:~:~.~'Jfreb1trst:\~·n~s: •. ,s~~~~~~Ji~L 

..•.•. ;qotJvt¢.tJ:o~,ma¥·, 'F·em~j;~'j, ... tt;1r$,.fQ;~~ r)':fJ1ttt~·,cto-~;i:~t;f'dn· 
8.' ~,~t ... .J"n. .th.~, ...~-¥~,·p!:;:P~h,;ti~e.;.~la~,',i". ·g,qm~:iEo~~~;r:. .H. 

9, . 

. :." "

~bi' . (\>fl titl'e.t[w,e.stion qfWheth;$'(: 6r not tJ:r~r$. was mo:tfi'th:~l1 
.... ,:' 

It· '. one :C.otrvictioh.1'he t:;tiid court had concluded that 
: . 

). 

'. ·.~2··· t.,l}ei~~W~$ fuo:ret:han (m~<:;brivictiph anct thq£. 'Vanact was 
;'" .. 

':j3 P;Qt~l:t,srtb.;L~ lQ;r th~ set~~,side a,nq th,ey $.9'i<:f, rip, 

···t~!: ;tl)er,~' s ,<:lillY one heo~u$~:Lt/.sJnthe.eyes .G,t the taw. 
··r:.i,;·· gQ!ig. ;;$ote.tr~t·,. 

. ·16 'O¢lfei1<lBrltscitiO to Ralfbrd.vTexas. itIj:l ijqt 

'. 17'· '$,liJi:~ 'why, Y94t ·Honor. R.ql.E.'Q'trd.·was··d~t:ried··an.· expun~tioft ..,'; .•. 
. . ". . '. . . . .. 

',', " : ":, ." 

1$ ~mgeT' 'I'i;lxaslaw bei;:i3,~$e"RBlf9:r'q 91411' t ha,v~ a p~t'dq~, 

JJ~'. 4;1q·'we·qg£ee,~. <tf YQtl· dQhit hay'e {:f\El p.a:r;i;lQpi YQti~i¢n(t; .•·· 

. ~. - ,.. .··•.. ·20· ~+i9,i:pJe ,top ;':(l'ne~P1fnQti?:n; ..•... '. . '. ... ... ' ..'.., ',; 
,,") ;', 

i2l··'. FinaJlY~·Y9~rB.ofr6r:i·fbi tA~ tlr$~tim~ in 
22( .··it?$'V13Pl,,$rt\~tl;t 1?r~~$.j ,:J,D'tli~i;:r;.·sUBplertl~n:tai)j;ri$f~ fJ:re" 
.,~. '.,.' 

p~f~n~~n~'$btcd-m th.at~t~S;¢hi$qwa.§aptob~t~oP?.P:Y. 
" ~A t~~qhe.iw.ithriojw~t bi;i4s$. ?,nq th~YP;Laimth.~tth~Y ei:~ 

.2.5": . t.n~··C)n~y ?n.~$ WD9 have p,t:ta¢he·d 'the ''prbb~t;LoJi$:ty, . 

26
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... ; ;"', 

. . 

Gontract. . W~ll , that' I? not t;r:ue, y~urHotlOr. We 

".2. 

l 

att<;l,¢hedthepbobatioIl?rycQ.nt:ractr;tt ~xhibit F of qut' 

.;3 re$ponsebr:i.ef .q,na.paragr:aphs'. q!tfii:it COtltract ;r:eads 

'4.' as	 folloW's: 

5 
. . , 

~~Th~prbvisiohs of th'is pontra.ct arE;sUbJ~ct . 

6 

.'.	 T'
 

B
 

;~ 

'.·to: 

Ii,·.···· 

" .. 
13,. 
. ' ....'. 

';1A: 
. -'. '.".. ~ . . . .. 

.... :. 
.:.", ."( . ';lJ? ·:j:4$tQ./~.4se .'f 'WbV!;Wei: are' JnA9w,~,t:qi$.Q<n1n.'t·irig'tl1:e:..... 

.' ',."' :~" '. '. . . . . . 

::1f5 >~JghtPt:th~ :schooJctist;ci2t '.' t.O :tiqri~t·~nEi:w.i;n ~~¢~~4~p¢.$ 
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l~ says, was nqt a cOnvict at the time that he answered
 

2th~:t:quest.iorL' It ha,d been wiped away. W~th respect
 

3, to the ~-
, ' 

4 THE; COORT:Let me, let )Jte makeSlJre I 

i
i 

, ,,"	 5:· 

,6 ' ,;9~u$epr6vi~±oris;;~,f, ,bh;$'" ':C:~l1J;'ttht}ib',!bi~~,~,~j;;~~:~~~~~f;l~t':@'~t:U~~t 

,1:' , ',;~~~:~: '~:@u,£~Ftt:,~:trih~~i,;"lit~~il\,;~"_\ifu\~s,~,',~4i:';*f~~~~~li;!Wi~;§:ct ,'" 
;	 :. -1"," 

J, 
. .~ '. ~ ·:::¢::::~:..,:~:Z;;:=-~:~:,t.
9, 

10, " ;,'h,~~ii:t+9:W}9~~ '}fh~t ,__,~~g,lP~ ,~"ti,,~.t;!f:~$~~W@,t~~~h{' 
:1-1' r-n~:. 'r!RE$'TONB;No,yo\);r' Hbhor, li¢( S,not
 

'1'2 " subj~c:t 'to th.,e,t.$,nU,:¢$Clpt be.ciilus,:e' he's .~p.i:9h?1t~oner. '
 
". ".. ,.. " .. ", :', 

13 'rrlltQOUR,'l:': Ri,ght; :but wna,t' a,P9Jit 
. '. : .. '. 
,1,4', '	 'M~" :FI:P;;8:S~()NB':Thatl s ,oo,h,c~:d~d, ,'oke,y .• " Ite'• 

,	 " 

,is'' , 4o~S.h'>th~yete,fl4.t.e,:t,:i9ht$ un(;hir 't~~:t.'Rbl',i4'ip:~ !i:tc.:1:<
 

4,9
 ,tfI~CQ:U~T: "Rigpt> " 
, . 

<V7 : MR. t:tR.~s'tQNE: He dOBS,n;'\: ha:ve 'at;bi t.;C@rt,iqn
 

18
 , rtgl1ts l1P9'er; t:,h€!' coilepthrB b4rgg,~ni.tr~ ~9t~~ment
 

19
 b$¢a.W%,e he,' ,::,:;a p;r:p~~t:+@,.rr~J::.' ',. rn~Q'ther~O,tQ$.,; th.e
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JliIR.FIRESTONB: He gri~ve:d., 

TBE COURT: ~.,.. ttl~ d;Lscharge? 

MR , FlRESTQNE.;:: We.ll (. t b.~ y .,.."" ·ci,tk~"h:$,,,~~.W'~1¥€i' 

.. <Lt. 

MR.Wf.;A:V8R:H~clid not; your Hpnor. 

. MR. F I'B.E$TONE: .J'~i~~;R;~;m;i')~ij,~~jg~iFTgu~~i$,t.l':te .. 

..,~~~~,~,~i~N.~,e,~t,~~.I_ini~l~rlWi~;$' 'F~~;:'9,~~~I.,'· I 

::0t::~a:~==~;~::.~;',~alkiP9
 
':~ifi~~~~$,~~+~::" "'. " " 

13{j.~i~t~·JapQl09,j,fe.,f tfiayhay~ {)"itetst,q,t¢2! . 
'. ... 

14. 'With:r;e$.J7¢<;::b i::9t.nep~blt,CpoliGY ciflim,I 

1$. . b~li'~y.e·tAFit t1qgettn.@~s 'tClp;i,J'sfl~Ci~.:iwbt.$ucZl~~~~k~ .,' 

1,6 ettld.P.u~a)yi ~ z t:b(it W~hClv~s:~tf<?rth a 9,1$?:rlegAsl~£;i'1$ 

17 "¢o~i~til~~t,tq 'treqtin<JM$;:~Phl$~ a~a pei:s~nwho,is 
, ' 

i~ nqt<,a cqI1v-tote.dfelPu,b9th thtQ.1lg,q the sGhQol ~QQe~nd 

19 " ttf~<Qti$h ,tf:ie:ts'~t=s.:$;1,cl.~i "$t~t:~tl;:i. ij~~ PPylQU$:l.Yi .,do~$;,h!t 

' . . f" . 20' ',)l~\t~,i:t"Gaq$~'" ip,f;q(:rtiqn,yp:<;ie'r:: ,It;(~/th~:t'~t.~,t4t~ ·P~9'~'u$¢'t.he, 

'21,. $et~a'$id~w~sip' T~~q'$ $6 lH~' ccin{tPu.r,sde'a¢au$~6;i/ 
~Zi . 'a,ctJ~ti Bripe i1 Qu,r$~t7a~,i.d~$GtPlitth~i~'~$, a ¢l¢ai' ' " 

23J' ~qpliSP¢'1li,qYGinp helw$ $~t'e9itll tliqtpupl~cp()t~QY, 
, '24, 

. ,':' \:. 
" "q;ndh~ n~s p~¢ft 't~;n::mi~at'$:~ ~n Vj.Ql,,~t,iQtibi "th~t;p~bilc 
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1 A$ to the ctefamat,ton claim,we.think tllat .the 

2 letters are pretfyclear thatno,t only w~rethey sent 

out to people not all of whoin.we;pei ll the m~et~ngbut3' 

'4 itwC!$ pl<3.cecl in nis pe~sonnel file which, by the 

tr SCtt¢Ql'd,9P.e, . ,~ny h,iting' SChOol ~ntity>wQuJ,d" haVe tc> 
. . ," 

~. tequ~st·a. <::opyof.t:ha,;t . Thank 'yo:J~:YOJ4;t;" HOno'(. 

7 ':UBECQURrr:Th~nk Y'OlJ,CQUl1S$l~ .. 

e .,'~:R, 'WEAVER; ¥oP.:t:: Hono+"whiaot:we' ve' he~rdbe+.e, 
"" " 

:9·'. tbq~,yil? ·so.ft- of .like J, liket,h~ lqW when it fitSfi!$ 

10" tJ~:,t,Jq6nr.·t~,lik~ itw.henit. .Q.oesnf~!ftrrt~. lt~alis 
"1,1' 1i:iJ.¢.eJ;;' :~'U,c:hig'i;in .L.~tw·· but,weJ-l,;E'q1;: ·thi;$part,. YOl.1i:eaLly 

. .., 

. 'l2 <.1Q~ tPJ. ·':iQ.o}<: . a.tT~Wpsl:p:w.6ih~' .:t=~;L J-s'uiider . the 
',.' ".,: 

'. C01~~citi~e.J:)~u~~~:,ir~ing :~g~e~~~nh~ut Wb$phe oj,dn't 
' .. 

13. ,., . 

.:.'14'0, ••. ' e'Xh~'~st htl:! .~tlmJ;:nAstra t1-va .t~m~¢i;g$~"tie:·9¢~sh·r.tT~~lly '. 

.·;l-B" . ....,f'~ +:1·UPQ~:~:·bl:te'c,oJ.l~C,tJV~ .... R~t:9~-t.I1ing-··.~.9: r~ ytn~1j t .~. ih~t( $ 
. ' 

16 '.. theJr· ~.tgum~'ti;,§·,tight-? ·iti$~bu.ri¢h~.f .recth.err In.%J:$i 

""~7:' y01i::cH'(Yl}0.t •.···:±b~ 'QQe,::;ri,6h ,ask·~'ct·of. J1.im'. :Lq ·... 'trre. Qoc'ument'" 

that -- th~t" . ,,' d.> h 'k t~h' b" "I h .. ' 
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1 point that Clayar says that the conviction is wiped 

2 away with the set~aside and that a person is then not a 

3 convicted felon? 

4 MR. ~'JEAVER:· Doe.sn' t that fly in the face of 

5 the Texas statute. I've got too many pleadings here 

6 today, Judge, but le~me find it quickly. A~ticle 

7· 41 ~ 12, Se.ction 20, Texas Code of Criminal Procedure: 

8 "Any time after the DefEmdpnt has 

9 satisfactorily completed one-third of the original 

·10· community supervision period., the period. of 

11· community supervision may be reduced or terminated 

12 by the J1Jdge. . If. the JUdgedi.scharges a Defenqant 

13 und~r Section he may . .set aside the ve.rdict or . 

14 permit Defendant to withdraw his .pleaand shall 

15· dismiss the indi<:;trrient against the Defendant." 

J6. Weq.greewith, we agree w;i..th all of that. 

17 But what the statute a,'nd the. code 0.0e80't say, and you 

18 look at Texas Cons'titutiqn,Artic::le 4, Section 11, it 

19 just says it absolves the party of the legal 

20 C;onsequences that were" imp9$,ed'. I:t does not saY, it 

21 does not say that you could deny it ever happened. You 

22 cannot do that until you get an expunction and that(s 

23 why the,expunction was secl.lred by this gentleman a year 

24· after his termination .A.ndas :r pointed out> .in 

25 paragraph 7 ot that document; your Honor ...  I'll find 

31 
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1.2' 

13 

.14 

15 
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17. 

18 

19 

20 

21 

22 

23 

24 

25 

:) 

i;t:. f:lo ·taopi tpa;riilphrqseiE·.... .." We1.1~ f3;~$t Ocf ail, on, 

theseco~~ :pa~lE:) Aj:s9-Y~ the pardon' was· issued' ma;k,ing 

h~m:~1.:L9"ip-L~Aq1ti:,t?¥.P.J,4J:l:()t:f:ori.~Sohe knew at that point 

he was eligible but he didn't do anything about it. 

Then it says in paragraph 1 that the exp~nction is 

granted. 

S1:a.-i;:~ .qf. 1:'ex~s,' .. I~~i~\lii~1iJ)il~;~~~~ili~ji;lt~i!~lg~INl\t\i~I~iK~~l~J:l!~Y~; 
,_'.I~\i~~~~~~1~)!~WI~~~;I~I~ilJ~.i' .Par<;lgra.ph 3, "That the 

State' of Texas shall delete it from their records and 

indexes." J?ara9:raph 4, "The Court. Cl:erk shall not' 

perrnitlnspectioD.of thoserecorc:is." Paragraph 5, "The 

Clerk$hallde~iverbacK to Mr. Schied h~sfile~.» 

Pa,ragrapl1 6 ,the Clerk shall o.estroy. the files ."And 

pa:ragraph 7, "The Petition:er .may deny the O¢Gurrence of 

the expunged arrest a.gc:i pr.os~cutiOh." Ihat' s October. 

of· 2904, your Bobar~6ver aYe~ra:e:t~t:.h$'ah$weied;,·Cl 

Qllestion t:hat Raid ha~e: yoti ~ve~rh~enGOhV"ict$d..... It 

didn't say is it exp11j;lged, is, it· paroQned, is it s~t 

a,sitle, nope of that'. It's really just a reO. he:r;ring on 

this disclosure is~ue or get..,.aside versus expung·ement 

because if you're not expunged, you cannot anSwer the 

question the wayMr. Schied did on September 11, I 

bel.ieve it was, 2003. You just can't do it. And their 

willingness to flipflop between Texas law and Michigan 

law and saying sometimes it applies and sometimes it 
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1
 doesn't just doesn't cut,it. You know, the FBI report
 

2dbes say chec~ it to seei~ it's infal;Lible,so what do
 

3
 the Plaintiffs now submit t,o the Cou!:,t, the affidavit: 
, ' 

and notes of Ms. Guteras. Well, I think artexaininat.ion 
....
 

"
 qf tho:se ispr-etty relevant . On page 1 ~beca,use 
, ' 

6
 remember the Plaint;iffsarenow here, saying,Y0l.lknoW",
 

7
 t.h9-t tney, showed the documents to my 'client ,'and Showed' 
, . 

, 8 he:r\natttiswas ex:pungec:l ?nd the like. 'V9~;L,l,;; first,,:, 
.'1'.·.. . ",",	 .'. 

,9?fall,' h~ ril~~~sa mis,stat~"¥lt~~Nii#;i~J;:~"~$.r;r:i$,that"s 
" .. ',,'. 

,....	 10'" "~e', H, ", saY$; , ,,~~w.~r¢,.YP14,~¢)n1r;i,9,  
 

    ?"" Answered PY ,Mr.
 

12,' ','SchL~d, ,~~;~!;l"'.' it.wa~~ve;r;~\,1tn~d,.,,~:' ,~Jl~uA,it,: ,W8Sn:/ '~., 
·ovf;.ri;~rm~d, 'J1;; w:a,$ma:veJ; Q~~!~tlfrpi~(i~. ',Not: even n6w,', ~3 

,	 ' . .' . 

14
 :i.t~:§never· oee,n>.oV$t::'t.urn~~:~' "It'.sp~enexpttnged.,tl:1~t's 
" , 

dift~tent. 'J\ndtn.en .i, 1;: pays; ,,~~pavidread irtfot'mat:i..oI1
 

16
 

1$ 

off 'a dO~~Ulent re!err;Lpg to an early dete:r'inination."
 

17
 Itdoesnitsayth¢rer ont11e' vex:; ne~t line, thp,t he
 

18
 sh()\-<¢d them thedocurnerit, gave them a cOflY of the
 

19
 (jo(jurrtent, 'hq.nded themt;he docume.nto:r:anytl;1ing eve.n 
.' .' 

20
 c.108$. ,\'Would yo1,1 qe.scr:ibe th..e cirCl\rnstance$ revolving
 

21
 around " Answered by Mr. SChied,'\ :t don't 

",22"· recall them,. " , ,Seems disirigei'lUQu~at" peS:1:~ Dr. Hartis' 

4,3 aSKed or cop;l.eddo:wn a lit:tle bi'ta,fter ,tl1er e' s a 

nUm1Jer 1" 2, and 3. Dr. Harris asked for a copy of the 

25' 

'24 

' ord~r of dismissal. ~David Behied, he'll refer- to 

33
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1 legal counsel, will not give copies at this time." 

2 Now, they've stood here and told you that Ms. Guteras' 

3 affidavit supports these notes and says the notes are 

4 accurate, so you look on page 2. Dr. Harris asked :for 

5 copy of order of dismissal. D, for David Schied, 

6 , "requ~sted legal iep prior to giving documents to 

T .;:myone. "And then You look at - I think there's one· 

8 other part where he says, essentially, the same thing, 

9 ~ut r th!n~ you get the point. This gentleman nevet 

10 gi3.vethern Ule dOCuments to explain i tand, candidly, 

11 had he given the documents, it .wouldn't haye rnCldea 

12'·' (jifferencebecause the answer he gave on a document 

13 that p1sertLPloyrn.ent was contingent upon was false.. He 
, . ' 

14 hadbe.en Gonvicte4 ~ Whet,her it was set ' aside, a pardon 
, . 

15,. ' or i3.nythingelse, yoU-cannot deny it until you get an 

16, e.xpungement. H~ ,.never .' hag tN~BXptiI:lge.rnent and that's" 

17' . Texas IClW, tha:.t's M;ichigab Ipw. And the rest, quite 

18 candidly, your Honor,· is fluff and a red herring. 

19 THE COURT: All right, since yOll both have 

20 motions for summary disposition, I thinJ<;: both Should 

21 probably be allowed to have any rebuttal so if you have 

22 sor:nethin9 further counsel, I'.Ll allow it. 

23 MR. FIRESTONE: I'll just - very briefly, two 

24 points. First, I believe what I said was November 6 

25 she was given the documents and in fact that is "'That 

.' 
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i7 cases that -...., it requ,i:tesa cei;tain resu;Lt in 

1 Donny Reeves affidavit says and I think that I even
 

2
 said that it was Donny Reeves who gave her the
 

3
 documents. ;\nd the other interesting COmment that Mr. 

4 Weaver made in rebuttal was that what the ~et-aside
 

5
 does is to-relieve Mr. Schied of the legal effects of 

6 the - 

7 THE COURT: Legal consequences.
 

8
 MR. FIRESTONE: Legal Gonsequ~nces. well, one 

9 of those legal consequences is the employment issue and 

101f be really basbeeri relieved of the legal 

11 consequences then his employment never should have been 

12~ terminated. Thank you . 

13 . THE COQR'1';Well, 

14 
. . 

15 hL).tI have reviewed your b:r:iefs carefiJ.llyand I've 

16 revie~e<ithe cases you've cited a.r1d it's one of those 

19 lY:mli~lif~i:~;~j1~i:!t~~~~!iii~l:~1~J)j;~~2j.,;€I\ndthat is, the way the Court 

20 r~adsthe Texas law, which is undisputedly the law that 

21 must be interpreted here, ~s to whether Plaintiff 

22 complied or not and, therefore, was allowed to answer 

23 the way he did, the Court finds that .that law :T:='equires, 

24 before he can deny that he's ever been convicted of a 

25 crime, the expunction for which he was eligible for 
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1 once h.e had the set-aside and the pardon but which he 

2 never sought until after he was terminated by the 

3 Lincoln School District, SO the Court will grant 

4 summary d,ispQsition to the Defendqnt. 

5 MR. WEAVER: Thank you, your Honor, we'll 

6 prepare an order. 

7 MR. FIRESTONE: Thank you, your Honor. 

8 THE COURT: You're welcome. 

9 (Collrt in reCeSS a t 2: SIp. in. ) 

·10 • 1< * * * * * 
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COUNTY OFWASHT~NAW )55.
 

STATE OF MICHIGAN
 

I certify that th~s tran~cript consisting of 37 pages 
" , . , 

is a true andaccuxa.te· transcription to the best of my 

ability of the video proceeding in this Case before the 

Honorable Melinda M6rris as rec9rded by the clerk. 

Videotape proceedings wen:i! recorded and provided to 

thia transcriptionist by the Circuit Court and this 

certi~ied rep9r~er accepts no responsibility for any events 

that occurred during the above proce~dings, for any 

. inaudible and/or indiscern::i.ble·responSes by any person or 

party involved in ~heproceeding or for the content of the 

videotape provided. 

. ',' 
'.' . . . 

Dated: Decsrnber 18., 20.05 

. 
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 " ..... ,., " " 

. 

Sandra Traskos, CER 7118 
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