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47 Ore a3; Greene v. Mobley, 99 Sf:
811. 112 SC 275: Wietf'r8 v. Timmons.
1 RE I, 25 SC 488; Hulbert Y. Hul
bert, Aupra.

e. U. s. v. Drennen, 25 F Cas No.
14,!l92, Hempat :120; Ber tholomev... v.
Hook. 23 Cal 277; F.1lV('1I v. Gilmer. 30
RJi~ 6R3, 111 {io. 273; Pith v. Magie, 24
111 610. Sansberry v. Lord. 82 Iud 52]:
Neleon v. Bronncnburg, 81 lnd ID3;
.JakohHen v. Wigen, 53 NW IOU, 52
Minn 6; Wright v. Young, 6 Or 87;
Heaeetl v. Kentucky Southern Bank, 2
Head {Tenn) 381; Stockard ... Pinkard,
6 Humph [Tenn] 119.

SIIF.RWFS, CORONERS, AND CONSTABLES§ 539

under to be taken, aftcr a fashion, in satisfaction of debts. They
could be taken under 8 writ called "extents." With prescribed
formalities, tb c lands (If a debtor could be sequestered by the use
of tl.e "extents" througoh the instrumentality of the sher-iff until
such tune us the rents and profits thereof would extinguish the
debts for which they were seized. It seems that this procedure has
been recormized as being' in force in some of the states." However,
it may be usser terl. at this time, all interests in lands may be reached
in satisfaction of a judgment in all jurisdictions, differing only in
the method of accompli;.;hing' the result. It is sometimes necessary
to resort to proceedings in equity to subject equitable interests to
the satisfaction of a judgment at law.~

4. Murfree on Sheriffs, S('('9. 690,
691.

5. In re McGraw, 254 F 442; Jack
eon v. Parkersburg &; O. v. K R Co.
233 F 784; Smith v. McCann, 2:1 How
(US) 398,16 Led 714: Fi~h v. Fowlie,
58 Cal 37:J; Ohio etc. Smelling etc. roo
v. Barr, 144 P 552, 58 Colo Ill}; Stock
Growers Bank v, Newton, 22 PHi, 13
Colo 245; Thalheimer v. Tis~hler. 46
So 514, 65 FIll. 796, 17 I..RANS 841. 15
AC H63; Rucker v. Tabor &; Almand,
54 SE 959, 126 Ga 132: Phillips v.
Rogers, 12 Mf'te (l\.1aat:I) 405; Eneherg
v. Carter, 12 S\V 522, U8 Mo (H7. 14 Am
St R 664; Helmes v. Wolfard, 81 P 819,
500

§ 639. Writ of Execution as Applied to Land.-It may be gen
erally stated that real property in the United States can be sub
jected to the satisfaction of judgments at law through a writ of
execution. This writ is usually directed to the sheriff or constable
and commands him that of the goods and chattels, lands and tene
menta, of the defendant he cause to be made the amount of the judg
ment, including interests and costa. In the absence of a controllin~

statutory provision to the contrary, the execution ought to be levied
in the order dir evted ; that is, first the goods and chattels of the
defendant therein should be seized before resort is had to lands and
tenements."

The rule requiring the exhaustion of personalty found approval.
if it did not originate, in the Magna Charta, where it was provided:
"Neither we nor our bailiffs will seize any land or rent for any
debt, so long as the chattels of the debtor arc sufficient to pay the
debt; nor shall the sureties of the debtor be distrained so long as
the principal dchtor has sufficient to pay the debt; and if the prin-

4.99

a84-; Hulbert v. Hulbert, III NE 10,
216 NY 430, LRA1916D 061, AC 19170
180; Murfree on SherifT~, Sec. 6!)0;
Coombs v. .Jorden, 3 Bland's Ch ("Md)
:::&4, 22 Am Dec 236; Rorke v. Day
rell, .. Times R 402, 100 Eng Rep 1086.

2. Murfree on Sheriff", Sec. 090.
Statutes 11 and 13, Edward lst, 27
Edward 3rd, 23 Henry vtrr,

3. Mor8eD Y. Fint Nat' Bank, 8U
pra.

§ 538. At Ancient Common Law, No Levy upou Lands.-At com
mon law there was no means by which lands could be takcn in satis
faction of a judgment, or debt due a private citizen, bnt the Kin~

could take the land under an execution on a judgment in his favor'
This situation was remedied in Eng-land by some parliamentary en
actments." The reason that lands were not subject to seizure and
sale under an execution at common law, except at the instance of
the King, was because they were obliged to answer the duties of the
feudal lord, and a new tenant could not be forccd upon him with
out his consent in the alienation and the subject was not liable he
cause he was obliged by tenure to serve the King in time of war, and
at home the Lords, according- to the distinct natnre of the tenurp.3

After the statutory chenges were made, lands were subject there-

1. Morsell v. Firat NIlt1 Bank, 01
US asr, 23 L I'd 436; Due v. Bllnk·
hardt, 152 SW 786, 151 Ky 624; Mur
my Y. Ridlf'y, 3 Har & M (Md) 171;
Hollingewort.h v. Pallen, 3 Har &. M
(Md) 126; State v. Rogers, 2 Hac 4:.
M (Md) 198; Jones v..Jones, 1 Bland's
Ch (Md) 443, 18 Am Dec 327; Ri~s

v. Sterling. 27 NW 705, 60 Mich 643,
1 Am St R 564; MC'Millan v. Daven
port, 118 P 756, 4.. Mont 23, AC 1912D
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cipal debtor shall fail in the payment of the debt, not having where
withal to pay it, then the sureties shall answer the debt; and if they
will they shall have the lands and rent of the debtor, until they shall
be satisfied for the debt which they paid for him, unless the princi
pal debtor can show himself acquitted thereof against the said sure
ties.''Ga

If an execution directs the officer "to levy upon the real estate,
goods, and chattels of" the debtor or defendant, it is an irregularity,
but does Dot avoid the writ.8 " In those jurisdictions where it is
necessary to file a homestead declaration in order to make a claim
of homestead exemption, and lands have been levied upon under
process against the husband, the wife cau file the homestead, and
then by appropriate proceedings compel the officer to proceed
against the personalty of the debtor before resorting to the realty
thus attempted to be exempted.eo

The subject of the manuer of levying executions is now generally
regulated by statute, and the statutes of the particular jurisdictions
involved ought to be consulted and followed. At common law, since,
as we have seen in the next preceding section, that land was not
subject to levy, the execution merely directed the officer to make the
money of the "goods and chattels" of the defendant.' Under the
modern legislative enactments, the general rule is that land is ern
braced along with goods and chattels, and where the word in the
execution is directed of goods and chattels and lands of the defend
ant, that is sufficient to authorize the seizure of any interest in
land of which the execntion debtor is possessed.f Also, it seems the
word "effects" is sufficiently comprehensive in its significance as to
warrant the seizure of real estate, when such word is used in re
spect to levying an execution on property."

However, under some statutory provisions, and perhaps independ
ently thereof, the execution debtor has the right of election as to
which of his property shall be seized first; whether realty or per
sonalty.t? It has been denied, however, that such right on tbe part

§ 540. Appraisal.-In some jurisdictions, after a levy of process
upon real estate, the defendant has a right to have it appraised.
The purpose of such is to prevent the sacrifice of property at pub
lic auction. The statutes in these jurisdictions usually provide that
there shall not be a sale for less than the appraised value or a per
centage thereof. The disobedience of tbe command of the statute
renders the sale so made voidable.IS

of the judgment debtor existed at common law. 10 .. But, since, at
common Jaw lands were not subject to seizure, it is difficult to see how
the question could have arisen. It seems also, under some statutes,
that the officer should first call upon the debtor for payment before
making any levy whatever. 1 1 Statutory enactments are to be en
countered directing that personal property be levied upon before
proceeding to the taking of real estate....

Where the right to have personalty taken before resorting to real
ty exists and is recognized, sneh right may be waived. This may
result where the debtor is guilty of making a fraudnlent convey
ance, or where he refuses to point out personalty to be seized, and
the officer is uninformed as to the debtor's ownership of such, or ita
location, if known to be owned by the debtor.ua If the execution
runs against joint defendants, the fact one has personalty and real
ty and the other owns realty only, the latter's realty may be taken
in the first instauce.12b .A.8 to whether a return of an execution
"nulla bona" ought to be made before levying on realty, showing by
the return the absence of personal property, and as to the necessity
of procuring the issuance of an alias writ to levy on realty or wheth
er the levy may be made on real estate under original writ, are
matters calling for a consultation of local statutes. While what we
have said has been in regard to executions, yet these rules would
have an equal controlling effect with regard to the levy of writs of
attachment. The levy upon lands in the different jnrisdictions is a
matter subject to statutory regulation and the statutes of a par
ticular jurisdiction where involved should be consulted.

8A. 3 Id. ho Compiled Statute. 1919,
p. 2606, Sec. 9.

Bb. Wright v. Young, supra.
Be. Hnrtholomew v. Hook, supra.
7. 3 Blackstone's Comm. pag"e 411.
8. Brown v. Duncan, 23 ~ F. 1126,

132 III 413, 22 Am St R 54fJ; Hnlrnca
Y. Jordan, 39 NE 1005, 1113 Mass 147;
Lord ". Johnson, 15 SW 73, 102 hio
6s0.

8. State Y. Newell, 1 Mo 2.J8j Her-

ton v. Garrison, 20 SW 773, 1 Tn cr
A 31.

10. Smith v. Rundall, 6 Cal 47, 66
Am D 475 j Pitts v. Magie, eupj-e : Nut
ter v, Fouch, R6 Ind 451; Stancill v.
Brnncb, 61 NC 306, 93 Am D 592.
Frink v. Roe, 11 P 820, 10 Cal 206,
7 P 481, 2 Cal Unrcp Cae 491j
liollillshed v. Wuodurd, 52 Sg srs. 124
Gn. 721; Pea. Y. Palmer, 46 lU 3U8, VS
Am D 418.
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lOa. Bodley v. Downing, 4 Lilt (Ky)
2s.

11, Pitta v. Magie, supra.
12. Garczynski v. Russell, 27 NYS

465,75 HUD 4D7, 57 NY St 673; Guit
erman v. Coutant, 111 NYS 1081, 59
Mise 23, 111 NY8 19. 59 Millc 447. afl'.
112 NYS 900, 128 App Diy 452; Stan
ciU Y. Branch, eupra.
502

12a. Oliver v. Dougherty, 68 P 663,
8 Ariz 65; Landrum v. Broadwell, 35
~E 638, 110 Ga 538j Pitt, v. Ma.gie. 24
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Ub. Drake Y. Murphy, 42 Ind 82;
Faria T. Banton, 6 JJ Marllh. (Ky)
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§ 542. Snfllcient Description in Officer's Return.-It is not every
imperfect description of a piece of land levied upon that will in
validate the levy, or affect the sale, and where a number of pieces
of land are levied upon, and some imperfectly described, this will
not vitiate the levy with respect to those perfectly described. It
may be sufficient description to describe land levied upon as a cer
tain number of feet off of a piece of land in a certain direction. 1 6

§ 541. Subdivision of Lands Sold under Execntion.--8tatutes
are to be found in many jurisdictions providing for the offer of
lands sold under an execution in parcels first, and then as a whole,
and adopt the method from which arises the greater amount. Some
times statutes are found authorizing the debtor himself to subdivide
his lands before a sale, and where this is tbe case, it is the duty of
the sheriff to offer the land as subdivided by the execution debtor.
A failure to comply with the statute is an irregularity subjecting
the sale to he set aside. t .. However, where property is of such char
acter that it cannot he subdivided, then it should he sold as a sin
gle parcel or piece.t 5

§ 543. Presumption as to the Correctness of Retnrn When Land
Levied Upon.-The same presumption attaches in respect to a levy
upon real estate as to other official acts, and the presumption of
regularity, as in other cases, generally obtains.v" Where an offi
cer's return is silent as to whether certain acts were performed, a
presumption will he indulged that the officer eorreetly and legally
discharged his duty. So, if in the sale of land, the officer's return
is silent as to whether or not it was appraised in pursuance to the
mandates of a statutory enactment, a presumption will come into
play, and it will he assumed that it was so appraised; that is, the
officer performed his duty,

It may be stated as a general rule, in respect to recitals in an
officer's return as to the performance of his official duties, it will
be assumed that such recitals are true and the burden is on who
ever disputes the same to offer proof thereof. l s

§ 645. Inadeqnacy of Price-i-Plua Irregulanties.--1\[ere inade
quacy of price is, in itself, insufficient to set aside an execution sal»,

23. Tallyn v. Cowdf'n, 290 P IflO;;.
1:IR WaRh 3:J!ij Vandin v. Henr-y 'If?·
Cleary Ttmber Co. 2R9 P 1016. 157
WMh fl.lrt; Wndlll'lI v. Rnher-t.a, 216 P
7;,:). 1:l!J \Yuh 273.

24. Pacific Fruit Exchange v. Schrop .
Ier, RUpTIl.

25. Linn Itroa. Motor Co. v. Wil
Iiams, 2!1:J SW t'I'ex Civ i\pp) fl.'iR.

28. Ricketts v. l;nant!!lt, 15 Pa 90.
53 Am Ike 572; Md1khael v. Me.
Dermott. 17 Pe 303, 56 Am O('C :iflO.

21. Ui('k('rmnn v. Bur~"M. 20 III
2tlOj Ce vendr-r v. ~mith'" Ifcir8, 1 Iowa.
306; Leteeuring v. Black, 5 Wattl"
(Pa) 303. 30 Am Dee 322.

81)n. 3fi NC 159; Browning v. Flanagin.
2'2. N.IT. ;,67.

19. Pecltlc Fruit Exchnn-re v. Schropf
er, 279 P 170. !l9 Cal ApI' 1m2; Pattr-r
eon v. Itrn k e. .';,) sE 17;;. I~tl f:n .f7S;
.Iones v. Wl'hh, 59 ~W H;jR. 22 Ky L
1100; Tonopah nankin~ Corp. v. Me
Kane Mining' Co. 103 P 2:10, 31 Nev
2%; Corf ntb v. Locke, 20 Atl ROD, fl3
Vt 411. II LilA 20/'

20. Hudson v. ~Iorri~u•• 55 Tex :5fJ5.
21. Arnuld v. ~P~~. 212 F 200; F08'

ter v. Pugh. 1": Smedee &. M (~IiF'.8)

416.
22. Cerfiele v. Holland. 289 SW

t'Tex Civ App) 116.
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§ 544. Plaintiff I'il:ay Be PnrchM"I".-There iR nothing in the I•."
to prevent an er ecntion plaintiff' Or' exccution cred i to r from pur
chasing at an execution &1.Je.t9 This is especially true where such
execution creditor has transferred his claim to Rome one else.:bO It
gO~9 without saving that where the exeeu tion creditor may pur
chase, he may likewise make the purchase throuch an llg'ent. 2 1 How
ever, where such judgment creditor purchases at an execution sale
and credits t.he bid on the judg-ment, it Lq held t.hat he is not a pur-.
chaser for value.22 'V here the execution crcd itor is the purchuser.
as such, he is not an innocent purchaser or a bona title purchaser
for value in whose favor an estoppel may arise.z"'1

However, it has been held that wher-e a judgment creditor- pur
chases at the execution sale, he is protecteo as against unknown
latent equit ies. and where ther-e had ber-n oral assirmmcnts of r-en t s
and a subsequent collection thereof hy the assignee. it wag hr-l.l
that such judgment creditor could recover such rents ae('rllill~ atter
the execution sa!e from the tenants, notwithstandinp the oral as
signments prior to the judgment, there bring' no recorded instru
ment showing' snch assignment, and the judgment creditor had no
notice of such assirrnment.P" Where such execution creditor pur
chases at a sale under a void judgment on a replevy bond, he cannot
assert any of the rights of an innocent purchaspr. 2 5 For a sale to
be good, at which tbe execution creditor is a purchnser, there must
be a fair competition of bidders, or at least an opportunity for such
bidding.2 6 Where the execution creditor is the purchaser at a sale,
it has been held that it takes less, or slig-hter irr-errularitiea to avoid
the sale than in a case where the purchaser i!'l a third party.:n

17. Sec Section G:JO. auprn.
18. Tucker v. Bond, 23 Ark 208;

Hammond v. Stnrr , 21 P 971, 70 Cal
556j Humphrey's Exr. v. 'Wade. 1 SW
648, ~4 Ky 391, 8 Ky L 3H4; Baldwin
v. Gordon, 12 Mart (OS La) 378;
State ex rel. Hunt v. Bode. 210 SW
(Mo App) 1001; Miller v. Pewera, 23
sE 182. 117 NC 218; Jack80n v. Jack-
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11. Osgood Y. Hluckmore, r;g 111 261;
Ri~ne1 v. Small. 00 III 416; ~f''lbit v.
Hanway, 87 rod 400: weaver v. Guy
er, .')9 Ind 195: Baker v. Cheater Call
Co. 73 Pa St 116, 2 Del Co R 209.

15. Nesbit v. Hanway, Rupra; Weav
er v. Guyer, supra.

18. Bond v. Heuser, 86 Ind :lfIS. Sf'8

a180. Freeman on Exemptfona, See. 281.
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unless so grossly inadequate as to shock the conscience."" How
ever, inadequacy along with other elements may be sufficient to set
aside such sale.28 And it is not necessary that there should he an)"
fraud in connection with the inadequacy of the price for the
sale to be set aside."" It was held sufficient to Bet aside a sale where
it was not attended hy the party defendant through mistake or mis
apprehension, plus gross inadequacy of price, even though there
was no fraud.S t It has likewise been held that where the price re
ceived at the sale is so inadequate as to shock the conscience or un
derstanding, such will in itself justify the court to void the sale.3 3

The inadequacy of price, however, does not prevent the passing of
title, and sale is not subject to collateral attack by reason thereof,
but must be attacked in a direct action therefor.33 In determiuing
what is an adequate price, the courts will remember that such sale
is a forced sale. Aiter acknowledgment and delivery of sheriff's
deed following an execution sale not mere defects and irregulari
ties, however gross, but only fraud in the sale, or want of author
ity to sell, can defeat the title of sheriff's vendee.34 A grossly in
adequate price, coupled with very slight circumstances, is sufficient
to move the court to set aside an execution sale, as where realty
is sold without resort to personalty.:W·

Wllere the sheriff's deed is regular on its face and conforms to the
statutes relating thereto, it is prima facie evidence that the law
has been complied with.3 • In other words, a valid sheriff's deed is
an effective grant of the debtor's interest in the property as a deed
would be from the debtor himsclf.sT A presumption exists that a
sheriff's deed is valid, and therefore may not be collaterally at
tacked.3 ft And where a sheriff's deed issued on an execution sale,
duly acknowledged. is introduced in evidence, such is prima facie
evidence of the grantee's claim to property.s. In collateral pro
ceedings, acknowledgment of sheriff's deed is conclusive, except
for fraud and want of power to selL'" However, the presumption
indulged in voluntary sales in aid of description or identity of the
property conveyed, based upon a supposition of the grantor's in
tention, finds no room for application in involuntary sales, where
the owner intends nothing with respect to the matter." However,
where there is an imperfect description of land in the levy of an
execution, such defcct may be cured by a good description in the
sheriff's deed.4 3 Wllere the original record of a sheriff's sale was
destroyed after the sale, but the deed which the sheriff gave to the
purchaser recited all the necessary elements of a valid sale, such
purchaser possessed valid title.'"

§ M6. Sheriff'B Deed Prima Facie Evidence of Title.-A sheriff's
deed on an execution sale is prima facie evidence of such sale.3r5

§ 547. Sheriff's Deed-Its Recitals.-In the absence of statute, as
in other deeds of conveyance, no particular words are required to
pass the title. However, it should be gathered from the instrument
that the intention of the sheriff was to pass the title and must con
tain such words as indicate such intention...... It IS not necessary,
unless required by statute, that the sheriff's deed state the judg
ment upon which it is based, or upon which the sale was had, it
being sufficient to recite the sale was made on an execution issued
out of a competent cQurt.43 On the other hand, however! in order

28. Graffam v, Burgess. 117 US 180,
29 L ed 839, 6 S Ct 6R6; Samuels v.
Itevler, 92 F 199, 34 CCA 294; Bock
v. Lcsekamp, 119 P 516, 179 Cal 614;

. Olp v. ~Ieyer, 115 NE 221, 277 III 202:
Learned v. Geer. 29 NE 215, 139 :\1ass
31; Fox v. Curry, 29 P12cl) 6!l3, 06
Mont 212: Dowker Y. Semple, 152 AU
604, 51 III 142.

29. C &: D Building Corp. v. Grif·
Othes, lli7 Atl 137,109 N,IE 319; War
ren Pearl Works v. Rappaport, lli4 AU
587, 303 Pe 23.'i; Selkirk v. Selkirk,
297 SW (Tc'l Civ App) 578.

30. fiapin!lky v. Stout, 138 AU 899,
lCI NJE 813; C:i1lette v. Davis, 15 SW
(2d) ITex Civ App l 1085; C &. D
Building Corp. v. nriffitlleB. supra.

31. Raphael v. Zehner, 42 A 1015. 56
NJE 836 j Sepinaky v. Stout, eupee.

82. Gm.ffam v. Burgees, 111 US 180,
29 L ed 839, 6 S Ct e86; De nfcrt.h v.
Burchfield, 18 So 904, 201 Ala. 550;

McCoy v. Brooks, 80 P 365, 9 Ariz:
157. Odell Y. Cox, 90 P 194, 151 Cal
70; Suttles v. Sewell. 35 SE 224, 109
Ga 701; Glenn v. -:\liller, 173 NW 135,
186 Iowa 1187; Sheppard v. Enr-ight •
188 SW(~·lo) 186; Chapman v. Boetch
er, 27 Hun (NY) 606; Nodine v, Rich
mond, 87 P 775, 48 Ore 521; Young v.
Schroeder, 37 P 252, 10 Utah ISa, af .
Ormed 16 S Ct 512, 161 US 334, 40
L ed 721; .lohneon v. Johnson, 119 P
22, 66 Wash 113.

33. Ho ..... ard v. Corey, 28 So 682. 126
Ala 283.

34. Atcheson v. Hutchison, 51 Tcx
223; Deer v. N. Y. .Icint Stock Land
Dank. 6 Atl (2dl 890, 3.1:1 Pe 309;
Kno'( v. Nogrrle, 196 A lA, 32A Pa :)02.

34&. Shepperd v. Holmes. 174 P 530.
80 Or 6'26. See alec, Garcia v. IIUDl&

cao. 25 Porto Rico i\35.
35. McCul1ou~h v. East Arkaneea

Lumber Co. 20 SW t2d) 305, 180 Ark
57.
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Bank, 249 P 652, 80 Colo 164.

37. McCracken v. Citizens Nat')
Bank, supra.

38. From ... Kueny, 201 NW 372,
201 rowa 327.

39. Zimmprmao Y" Boynton, 229 N
W 3, 59 ND 112.

'0. Colvio v. Crown Coal 4; Coke
Co. 90 Pa Super 560.

41. Millsap Y. Peoples, 288 SW 181.
116 Tel: IBO.

4lL Downs Y. Wo.gnon. 66 SWI2d)
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note 58, infra.

n. Cooper v. Cooper, 124 SW(2d)
264, 22 Tenn App 473.
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to show proper authority in the officer for the execution of the
sheriff's deed, it has been held that such deed should show the judg
ment, execution, levy and sale.4 ft In general, however, it would be
well for the officer, in order to avoid any question in regard to the
validity of the deed, to set out both the judgment and execution
which gave him authority for the execution of the deed. 4 T

At the present time it ja required in most jurisdictions that the
deed contain a recital of certain facts, such as the judgment, und
the court which rendered it, and the subsequent procedure lcndine
up to the sale, and, of course, the deed should comply therewitb.f"
There should also be included, as required by most of the statutes,
the correct name of the purchaser and other parties in the proceed
ings, but slight variations will not vitiate the deed.t" In order for
an omission of a recital required by statute to invalidate the deed,
such omission must be one that shows the authority of the officer
to make the sale. Wl,ere the recitals fail to comply with require
ments, which do not go to show the officer's authority to make the
sale, such requirements of such statutes are held to be directory and
the omission of such matter will not invalidate the deed.P" Where
the recitation in the sheriff's deed gives the dates of the order for
sale, and the deed antedating the judgment upon which the sale was
made, such defect was held not to render the deed void~M

In view of the foregoing, it should be kept in mind tbat the only
necessary facts which are mandatory under the statutes are those
showing the sheriff's authority to execute the deed, and other de
fects are not fatal.~2 Where the purchaser receives a deed and is
in possession for a number of years, it has been held that if it ap
pears from the dcerl that the sheriff did what the statute required,
the deed will he upheld."" In regard to a sheriff's deed, in order
for the property to pass to the purchaser, it must he properly de
Rcribed.~'" Where the description is sufficient to identify the land,

although imperfect, a sheriff's deed will not he held void on account
thcreof.55 Where the sheriff's deed makes reference to some other
document which describes the land, the description by reference is
sufficient.~6 Where the description of the property intended can
not be gathered from the deed itself, or by reference to another doc
ument, such deed is void.ti T

Where the description contained in the <ired is accurate hut it
is inaccurate in the proceedings prior to the deed, the deed will not
cure such defects.M And it goes without saying that where till'

sheriff sells property other than that which he is authorized to sell.
such deed is void.tiD However, where the deed conveys more than
the sheriff bas authority to convey, the deed is g ood as to the
amount for which the officer had authority to convey.?" It should
be noted that punctuation, or the want of it, is not decisive in COII

struing a sheriff's deed, where the meaning is clear.ooa It hardly
need be noted that the recitals in a sheriff's deed are prima facie
evidence of the facts recited, but they are not conclusive, and may
be disproved. However, this cannot be done collaterally.w" If a
sheriff's deed is void on its face, it may be challenged in a collat
eral proceediug.fIOe The recitals, in order to be clothed with the
prima facie presumption of verity, must be of the character that
the officer is required, or at least authorized to make and the pre~

sumption under consideration does not extend to those that the
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officer has no authority to make, or to a recitation of matters of a
foreign character'lOd

§ 548. Sheriff'. Deed MUlIt Be Taken Ont in Due Seasnn.-Gen
erally stated, where no time is fixed by statute, a sheriff's deed may
issue any time after the sale, but it cannot be made before tbe re
turn day of the writ of execution. But reasonable diligence is de
rounded of a purchaser at an execution sale in perfecting his titJe,
and it ought to be placed of record when perfected.el 'Vbere there
is sucb delay in the issuance of the sheriff's deed that it would war
rant cue in assuming as a matter of law that such purchaser had
abandoned his title and tbat be did not intend to take a deed from
the sheriff, and a subsequent purchaser from the execution defend
ant, without notice, who recorded his deed, had superior title to the
property, although the purchaser at the sheriff's sale finally took
the sheriff's deed, it was held that the sheriff's deed did not relate
hack to the time of the levy.e.

However, it has been held that a purchaser of land at a sheriff's
sale acquires an inchoate title hy virtue of his bid and tbe accept
ance thereof by the sheriff. Then the executing, acknnwledging, and
delivering of thc deed provides the pnrcbaser with evidence of
his title, which relates back to and takes effect as of the date of the
sale'""" It has further been held that the right of a purchaser to
a sheriff's deed is not lost by the expiration of the time within which
a second execution could issue on a judgment.53 The sheriff may
under statutory authority issue such deed after his term of office
has expired.64

Although the purchaser may not immediately take a deed from
the officer making an execution sale, still he does DOt lose his rights
even though the same property is again levied upon at the instance
of another judgment creditor, and sold a second time, and the sec
ond purchaser takes a deed and records it before the first purchaser
receives his deed. The reason is that on taking the deed the pur
chaser's rights relate back to the time of the sale, unless the delay
is so great as to work an abandonment, as for example, eight

years.... A sheriff's deed ia competent evidence in an ejeetment or
other action involving the title to the land, although not aeknowl
edged until after action is brought, where the nale was held prior
to commencement of the ejectment suit.8 6

§ 549. Sherilf'. Deed-Effect of.-A purchaser of land at a sher
iff's sale is clothed with legal title from the day of sale. Hi. deed.
whenever he subsequently obtains it, relates hack to that and gives
him all of the legal advantages that can he given hy the transfer
of title. It defeats any intermediate conveyance or encumbrance
that may have taken place between the day of sale and the making,
executing, and delivering of the deed by the oBlcer.6 '7 The fact
that the deed is not made until after the expiration of the redemp
tion period or that a considerable lapse of time intervenes between
the expiration of the redemption period and the making of the deed
does not change this situation.os But if the delay in taking a deed
is so great as to amount to an abandonment. then the purchaser
will lose his rights.os. An amended deed is given the same force
and effect as the original deed where it is made to remedy a defect
in the former one.-

It is also true that while the purchaser has the advantage of hav
ing his deed relate back to the day of sale, he is also subject to the
disadvantage of holding the legal title from the day of sale, and
one in possession thereof becomes adverse to the purchaser from
that date, and the statute of limitations is initiated as of that day
also. TO It is readily apparent that the execution of a deed in these

I

J
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~ircnmsta.nces is by the exercise of a bare power, disconnected from
any interest in the land itself, whether the officer is acting under
an execution, or other process, or under power conferred upon him
as a commissioner by special statutory enactment, and by virtue
thereof acting under the directions of the court, the r-ule is the
same, and the conveyance relates back to the creation of the power
and is affected by tbe same incidents as if the execution of tbc deed
and the creation of the power had been aimulta neous.U It is whol
ly immaterial, so far as the operation of the rule is concerned with
respect to the relation back of the deed to the day of "ale or to the
time the land is impressed with the lien, that the conveyance merely
indicate. that the title is transferred as of a specified date. The law
controls, rather than the face of the deed'~

\

\ 71. Cranford Mere. Co. v. Anderton.
60 So 874. 179 Ala 5;3; Webber v.
Kastner, 53 P 201,5 Ariz 324; Bagley
v. Ward. 37 Cat 121, n9 Am Dec 256;
Hawley Y. Simons, 14 ~E (Ill) 7;
Gorham v, Farson, 10 NE I, 119 m
42.'); Merritt v. Richey, 27 NE 131, 121
lnd ·100; Bonnell v. Allerton, 49 NW
Sfi7. 51 Iowa 166: Farlin v. Sook, 1 P
123, ;'0 Kan 401, 46 Am R 100;
\fMon v. Perkins, 19 SW 683, 180 Mo
702, 103 Am St R 591; .Ma.n.sfteld T.

Gregory, 1 NW 382, 8 Neb 432; Ma
roney v, Boyle, 36 NE 511. 141 NY
462, 38 Am St R 821, 63 Tlun 625, 1;
l\-YS 275, 43 NY St 902; Potter v.
Cromwell, 40 NY 287, too Am Dec 485:
MeArtao v. McLaughlin, 88 NC 391;
Rodgers Y. Wallace, 60 NC 181; Greer
v. Wioter8milh, aupre , Cowles v. Cof
fey, supra.

12. Owen v. Baker. 14 SW 176. 101
1.10 407. 20 Am St R 818.

:111

CHAPTER XXI

EXECUTION ON FIXTURES
fires.
550. Levy upon Pixturea.
:>51. Custom and Uflago M Determining What Is a Fixture.
.1;")2. Rulings Cenerulty with Respect to Ftxturee.
.-,!i3. Trade Plxturee.

§ 550. Levy upon Fixtnres,-As to whether or not a fixture or
something located upon land is annexed thereto in such fashion 8S

to make it a part of the realty determines whether or not it may be
levied upon, or seized under an attachment or execution as person
alty or realty. We have heretofore had occasion to examine this
question to some extent.! The English and American courts, as to
what amounts to a fixture, have not always been in accord. At an
early day in New York, it was held that a statue and a sun dial
and their respective pedestals placed upon the ground formed a por
tion of the freehold, and were a part of the laud, and that such
other objects as loose rails, or rail fences, or piles of rails, that had
been used in a fence, doors, gates, blinds, padlocks, etc., which were
attached, or unattached bnt resting on the land by their weight,
constituted fixtures, and therefore were a part of the realty.2 The
English cases, however, formerly did not go so far, and it was held
that a barn which rested upon blocks or staddles, if it Were not oth
erwise attached to the freehold, was not a part of it.3

However, the drift of the adjudications in our day is away from
the common law doctrine to the effect that the determining charac
teristic was the manner of annexation." It is submitted that it may
he safely asserted that there is a manifest growing tendency in the
(tf"(~isions to modify the eommon law test of affixation of the chat-

1. Sec. 377, 8Uprf\..
2. Goodrich v. .Iones, 2 RiII(NY)

H2; Walker v. Sherman, 20 Wend
I~Y) 636; Snedeker v. Warrin~, 12
'S Y 170. See also Emrich v. Ireland,
56 MiRs 390. 8M also We.'1tgnte v.
Whon, 128 l\!u. 304.

3. WHRhear v. Cotrell. 1 EI & n 674:
Wlln8horou~h v. Malon, 4 Ad ..... El
S84, 31 ECI~ 386; Davis v. .Ionee, 3
Hnrn & AJd IflG; Howard v. Buker, 9
"::ll'lt 215; Elwes v. Mawe, 3 East 55.
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.. First Nat'l Bank v. Clifton Ar
mory Co. 128 P 810, 14 t\ri.t 360, AC
1915A 1061; Dawson v. Scrugge-Ven
dervoor t-Barney Realty Co. 208 P 694.
84 Colo 152; Greenwald v. Graham,
130 So 608, 100 Fla 818; Doll v. Outh
rie, 24 SW(2d) 947,233 Ky 17; Freet
T. Schinkel, 238 NW 659, 121 Neb 784.
17 ALR 1381; Kay County Gas Co. T.

Bryant, 276 P 218, 136 Okl 135; Firat
State & Savinga Bank v. Oliver. 198 P
920. 101 Ore 42.
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§ 551. Custom and Usage as Determining What Is a Fixtureo
It may he stated generally that custom and usage may be looked
to in determining whether an article affixed to realty may he re
garded as realty or personalty."

§ 5520 Rulings Generally with Respect to Fixtureso-Articles,
almost too numerous to mention, have, at different times. been
treated as fixtures, but in view of the modern developed rule, as we
have seen in the first section of this chapter, it is doubtful if an ex-

tel. One tendeney of this doctrine is to include articles such as
machinery whose permanent annexation is not manifested by the
use of bolts, screws, and the like, but they are of such weight and
nature that the manner of their retention impressed by gravity is
sufficient to give them the character of permanency and therefore
affixation to the realty. Likewise, even where things would tech
nically become fixed, within the former common law rules, they are
not such where their nature and the use for which they are intended
do not indicate a permanent connection with the realty, and they
can be removed. However, this divergence of views is apparent
merely, and is the result of the application of what has come to be
recognized as the test of whether an article becomes a fixture when
physical annexation fails as a sufficient and adequate test. Also,
nnder the modern drift of decisions, the intent of the parties plays
an important role in the solution of the question we have under
consideration. So, now it may be said that annexation by weight
and gravity in some cases may be sufficient to make the article a
part of the realty, but is not always alone sufficient, when the in
tent of the parties is taken into consideration. 1£ it should appear
from the nature of the chattel that if used for the pnrpose for which
it was designed, it would naturally and necessarily be annexed to
and become an integral part of the realty, then it becomes realtyoS

tended treatment with respect thereto wonld he helpful, and it is
suggested that the officer or his eounsel rather apply the general
rnJe laid down herein to the particular situation and determine
therefrom whether or not an article in question is to be treated as
realty or personalty. It seems, however, that an agreement he
tween the parties, even though verbal, that an article placed npon
or attached to realty shall remain personalty, such an agreement
will be given force and that status retained by the article! The
agreement may be either express or implied,"

Colo 273; In re Delaware Candy Co.
85 Ati 1069, 10 De~ Cb 142; Waver!,
Park Amusement Co. v. Michigan Unit
eel Traction Co. 163 NW 917, 197 ~lich

92. See also 163 NW 919,197 Mich 101;
AndrewB v. Day Button Co. 30 NI':
831, 132 NY 348. atr. in 55 Hun 494, U
NYS 916, 29 NY St 5480

10. In re Montello Brtck Works, 163
F 624. alfo 167 F 482, 93 CCA us. Ray
v, Young, 142 NW 393. 160 lo wa 613.
46 LRANR 947, AC 1915D 2:J~; Wav·
erly Park Amusement CO. Y. Michigan
United Traction Co. supra.

11. Brown v, Reno Electric Light
etc. Co. 55 F 229; Van Ness v, Pecard•
2 Pet (US) 131,7 Led 374; Security
L. rl T. Co. v. Willamette Steam Mills
etc. Co. 34 P 321, 99 Cal t1:16; Royce
Y. Latshaw. 62 P 021. 15 Colo App
420; Galena Iron Works CO. Y. Me
Donald. 160 III App 211; Free T. Stu
art, 67 NW 991. 39 Neb 220; Waverly
Park Amusement CO. Y. Michigan Unit
ed Traction Co. eupre , In re Montello
Brick Works. supra.

[2 And_non on S!'1sr'hlh]

§ 653. Trade Fixtureso-The courts have heen most liberal in
treating articles annexed to realty as trade fixtures where they were
designed for carrying on a trade and, no doubt, could he levied upon
as personalty and sold as sneh." It seems that whatever is annexed
to realty for the purpose of prosecnting a business or trade will
be regarded as personalty.t" It sufficiently illustrates the length
to which the comparatively modern decisions have gone in this re
gard with respect to the liberality in holding what is a trade fixture
to say that buildings have been generally held to be suchf' That

7. E. A. Kinsey Co. 1'. Heekermann,
224 F 308, 139 CCA 544. See Sec. 550,
supra: Detroit Steel Cooperage Co. 1'.

Sistersville Brewing Co. 34 S Ct 753,
233 US 712, 58 L ed 1166; Oakland
Bank of Savings v. Cal. Pressed Brick
Co. 191 P 524, 183 Cal 295; Gracy v.
Gracy, 78 So 530, 74 Fl. 83, LRA
19188 82; Binkley v. Forkner. 19 NE
753, 117 Ind 176, 3 LRA 33; Harris
v. Scovel. 48 ~"W 173, 85 Mich 32; De
Bevoiae v. :Maplc Avenue Con st. Co.
127 NE 487. 228 SY 496; Melton v.
Fullerton-weaver Realty Co. 108 NE
R49, 214 NY 571; Heckscher Building
Corp. v. Melton, 184 NYS 624. 113
Misc 184. 185 NYS 932, 194 App Diy
057; Dippold Y. Cathlamet TIm
ber Co. 1!J3 P D09, 98 Ore 183; State
v, Buck, 51 AU lOBi, 74 Vt 29; Ger
man Savings &: Loan Soc. v. Weber,
47 P 224, 16 Wash 95,38 LRA 267.

8. March Y. McKoy, 66 Cal 86;
Young v. Chandler, 66 AU 539. 102 Me
261; Jennings v. Vahey, 66 liE 698,
183 Mass 47. 91 Am St R 409.

8. Hayes T. N. Y. Gold Min. Co. 2
IIH1113

Daucb v. Ginsburg, 6 P(2d) 952. 214
Cal 540 i M. P. Moller Inc. v. Wilson,
63 P(2d) 818,8 Ca1(2d) 31 ~ Peninsula
Burner &: Oil Co. v. :\fcCaw, 3 Pl2dl
40, 116 CaJ App 561}; Mannino v. BOD'
elett , 202 P 1006. 109 Cal App 205;
Ang-lo·American :\1i1l Co. v. Commu
nity Mill Co. 240 P 446, 41 Idaho 581;
Abramson v. W. W. Penn &. Co. 143
At! 705 0 156 Md 186. 73 ALR 1420

8. Te aff v. Hewitt, 1 Ohio State 511.
69 Am Dec 634.

5. Chicago Pneuma tic Tool Co. v.
.Arnold, 282 }' 43; Catlin v, C. E. ROi

eobuum Mechlnery Co. 22 SW L~d)

{lOB, 180 Ark 730; City of LoM Ang'l-'!('''
v. Klinker, 25 P(2tl) 826, 210 Cal IVS.
90 ALR 148; Breyfcg!e v. Ti!-{he. ~Ud
P 1008, 58 Cal Apr :101 j Ccaliner v.
Brtonea, 204 P 19, 187 Cal 557; Oak.
land Bank of Sa,,-'ilig'l v. Cal. Preeaed
Drick Co. ini P 524,183 Cal 2~l5j Lev
ensou v. Standard Soup Co. 22 P 184.
80 Cal 245, 13 Am St R 147; Fratt v.
Whittier, 68 Cal 120, 41 Am Rep 251;

[2 Ande~n on Sheriffa]-33



EXECUTION OF FIXTURES § 553

• part of the building is occupied aa a dwelling does not seem to
change the role in any respect.'s

,

11. Conrad 1'. Saginaw Min. Co. 20
NW 30. 54 Mich 249, 52 Am Rep 811;
Idalia R{'alty etc. Co. v. Norman. 183
SW (Mo App) 348, Couch Y. Welab,

68 P 800, 24 Utah 36; W~18b v. Mc
Donald. 118 P 589. 64 Wash ios. Se
curity L. & T. Co. v. Willamette Stearn
Min. etc. Co. lupr•.
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CHAPTER XXII

EXECUTION SALES

SECR.

554. Execution Sales in General.
555. Sale under Satisfied Judgment,
556. The Rule of Caveat Emptor as Appflenhte to F..xPeUtiOD Sales.
557. Eaeentlals of an Execution 1j:de in General.

558. Sales Should Be Made to Highest Bidder and for Cash.
fi59. Time of Holding Sale and Adveet.isemcnt Thereof.

560. Neceeetty for Delivery and Change of Poesesaion.
661. Liability of Sheriff for Failing to Collect Sale Pr-ice.
502. Personal Property Should Be Sold in Parcels.

563. Real Estate Should Be Sold in Parcels.
564. Necessity of Having Property within View.

565. Property of One Claee Cannot Be Sold as That of Another.
566. Combination Sale of Realty and Personalty.
567. Diecretlon of Officer in Making Sales.
568. Wha.t Amcunte to a Refusal to Comply by • Bidder.

569. Duty of Sher-iff with Respect to Amount of Property Sold.
570. Sales by Sheriff after Expiration of Term of Office or after Return nay

of Execution.

570a. Dlacret.ion of Offirer in ~Iaking Sale on Execution.
571. Sheriff Cannot Purchase at His Own Sale.

512. Sheriff's Crier at Sale May Purchase When.

;;73. Rule of Caveat Emptor Applies at Execution Sale.
;)14. What Constitutes a Did: Accepted Bid Ie .. Sale.

575. Right of Officer to Reject 11 Bid.

576. What Law Governs.
611. Execution Sales Required to Be Honeatly Made without Regard to the

WiHhea of the Parties.

578. Who Mill Purchnee at Execution Sale.

579. Execution Sale as within the Statute of Fraud•.
580. Character and Office of Venditioni Exponas.

§ 554. Execution So.!es in GeneraI.-It is the duty of the sheriff,
constable, or other officer, having authority 80 to do, who has lev
ied upon property, real or personal, in obedience to an execution,
to give the prescribed notice of sale at an sppointed time and place.
The purpose of this notice is to give publicity to the proposed sale
to the end that bidders and others interested therein may purchase
the same, and to prevent a sacrifice of the property. This notice is
required in many jurisdictions by positive statntory enactments bnt
1518
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it ia dictated, in any event, by tbe policy of tbe law.1 U the proc
ess is regular upon its face, it is sufficient authority for the sheriff
or constable to bold the sale, and it is wbolly immaterial tbat it
may afterwards be set aside. Tbe reason for this is tbat an errone
ous judgment is the act of the court." If an execution is, upon its
face, irregular or illegal, it affords no protection to the uflicer.3

Where, bowever, tbe levy is abandoned as to a part of tbe prop
erty levied upon, notice thereof need not he given.3a

§ 655. Sale under Satislled Judgment.-It is readily apparent
that an execution cannot lawfully be issued upon a judgment that
has theretofore hecn paid and satisficd.s It does not seem to be
material how the judgment is satisfied, wbetber it is payment of
money or otherwise, in so far as it being illegal to execute thereon.G

Even after an execution has gone into the hands of an officer, if
tbe judgment is then satisfied, tbe power to make a sale thereunder
ceases." If, however, the satisfaction of the judgment is improperly
made and is thereafter set aside, the right to issue an execution
thereon and enforce tbe same by levy and sale is thereby revived."

Passing to the consideration of tbe effect of a sale beld under a
judgment that bad been satisfied upon tbe purchaser thereat, it
seems, hy the weigbt of authority, tbat a satisfied or void judgment
cannot be wade the basis for valid transfer of title by an execu
tion sale to an innocent purchaser, and it is Dot material whether
tbe property that is the subject matter of such sale is real or

§ 556. The Rule of Caveat Emptor as Applicable to Execution
Sales.-A sheriff or constable in making a sale is a ministerial offi
cer and he is withont power to make any terms except those author
ized and prescribed by law. He only sells the judgment debtor's
title and a purchaser at such sale buys tbe judgment debtor's title.
If there is no title, he acquires none. The rule of caveat emptor is
fully applicable to sales made under executioul 3 Differently
phrased, it may he stated as a general rnle, that a sberiff or conata-

personal. There is no warranty express or implied of quality of
title. Tbe rule of caveat emptor, it ought to be noted, applies only
to execution sales made under a valid subsisting judgment.s How
ever, there are some authorities, particularly some early Pennsyl
vania cases, holding that a purchaser at an execution sale was not
affected by the fact the judgment under wbich the sale was made
theretofore bad been satisfied unless be bad notice of such satisfac
t ion.v It seems, however, that where a judgment has been aat iafied.
although not of record, a sale thereuuder conveys no title. 10 It has
been held, however, that where the satisfaction is not of record in
the action wherein the execution issued, a purchaser at such sale
acquires whatever title the jurlgment debtor had in and to the prop
erty provided tbe purchaser bad no notice of the satisfaction."
It seems also that the rule is different where executions are issued
to different counties and that when one of such executions is sat
isfied a purchaser in a different county may acquire a good title
at a sale under an execution in such county. If the judgment debt
or would avoid this effect it is necessary that be pay tbe costs in
each county whereto an ex.ecution has been issued after baving
satisfied tbe judgment.U

j

11. HotTman v. Strohecker, Bupra.
See ulso Nichola v. Diaeler (2 Vroom)
:n N.lL 461, 86 Am Dec 219.

U. Slatcr v, Alston, 15 So 944, 103
Ala 605, 49 Am St R 55.

13. Buxton v. Pennsylvania Lumber
Co. 221 }' 718i Figb v. Taber, 82 So
495. 203 Ala 253. McGuigan •. Rix,
216 SW 611, 140 Ark 418j WideD
mann s , Weniger, 130 P 421, 164 Cal
007; Bassett v. Lockard, 80 III 184.
Frost v. Yonkers Ra,rings Dank, 8 Hun
26, rev 70 NY 553, 26 Am Rep 627 j

Coyne v. Souther, 61 Pa 455; Grimth
v. Fowler. 18 ve 3Ut).

e. Boggs v. Fowler, 16 Cal 559, 76
Am Dec 561; Knight v. Morrison,.3
RE usn, 79 Ga 55, 11 Am St R 405;
Bl\!lselt v• Lockard. 6n m 164; Boos
v. 'fc)rgan: 30 NE 141, 130 Ind 30.'l,
::0 Am St R 237; l\{C(ihee v. Ellis, 4
f...itt (Ky) 244,14 Am Dec 124; Champ
ney v. Smith, Ifi Gra.y (Mass) 512;
Wallon v. Reager, 20 Tex 103; Grif
fith v. Fowler, 18 vi 390.

9. Hoffman v. Strohecker, 7 Wa.tts
(Pa) 86. 32 Am Dec 140. Gibbs v.
Neely, 7 Watts (Pal 305; Samms'
Lessee v. Alexander, 3 Yeates (Pal
268.

10. Pope v. Beneter, 60 NW 561, 42
Neb 304, 47 Am St R 703.
1118Ill'!'

3. Section 8R, supra.
3•. Frazee v. Nelson, supra.
4. Redmond v. Packenhn m. 66 III

434; Laval v. Rcwtey, 17 Ind 3ti;
State v. Salyr-ra, 19 Ind 4:1:!; Soukup
v. Union Inv. Co. 51 ~W 107. 84 10.....
448, 35 Am St R 317; Wooll v. Colvin.
2 Hill (NY) 566, 38 Am Dec 5Dt~;

Caldwell v. Walters, 18 Pa 79, 55 Am
Dec 592.

5. Bullard v. ~fcCantle, 33 P 193. 08
Cal ass, 35 Am 8t R 176.

8. Dullard v. Mr-Card le, supra.
7. :\1itchell v. Hockett, 25 Cal 538,

P.5 Am Dec 151; Cross v. Zane, 47 Cal
602; Cowles v. Bacon, 21 COlin 451, !ill
Am Dec 371; Hughee v. Streeter, 24
JII 647, 76 Am Dec 717; Magwlre v,
:\{a.rks, 28 Mo 193. 75 .urn Dec 121;
Townsend v. Smith, 20 Tex 465, 70
Am Dec 400; Freeman 00 Judgments,
Sees. 478. oil8&.

1. Frazee v. Nelsou, 61 NE 40, 119
Muse 450, 88 .\111 St R ;l01; Furrnera
Secur-ity Bank v, WOOfI, 271 XW :14!l,
132 ~('h 115; Ml':\lkhael v, vlc lrcrmott,
11 Pu 353, 56 Am Dec 300, wherein it
is said:
"~ut only the pos.itive »nnetmr-nt,

but tbe policy of the law, requires that
& eherift'a ee!e of personalty liS well
as real eatute sball be published. by
which I moan a. aa le upon due notice
as required by sta tute."

I. U. S. Bank v. Bank of WUllhinK"
ton, 6 Pet (31 liS) 8, 8 L I'd 21)1); wu.
liurue v , Cummins " .J.J ~lar"'l.J. {Ky)
637 i Stinson v . Roae , 51 :\fe 5:16, 81
Am Dec ;""j!)I; Barney v. Pa t teraon, 6
Har &. J (Md) IH2, Wilkinson's Ap
peal, 05 Pa State Hl9; Spade v. Brun
er, 72 PlL State 67; Duff v. Wynkoop,
74 Pa 300; .Iermon v. Lyon, 81 P.
107; Herrick v. Graves, 16 Wie 157.
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ble making a aale under an execntion sells only the title of the
execution defendant and such sale docs not in any way operate to
cnt off tbe rigbta of tbe true owner or tbe bolder of a lien upon tbe
property. Ie However, the rule is different where there is an ex
press warranty made, but in the absence thereof, no warranty is
raised by implication of lawl s

It ought not to be overlooked tbat in tbe event the property is
not subject to sale, then no title passes. This is the case where the
defendant in the cxecution held only an interest in tbe propcrty
not subject to seizure and sale, as 8 contingent remainder, or a pos
sibility of reverter, or a breach of a condition subsequent.t" It may
be stated as a general rule tbat neitber tbe plaintiff nor defendant
in the execution can be beld to have impliedly made a warranty of
title to the property sold under an execution."

The execution defendant owes no duty to even disclose defects in
the title of tbe property sold under an execution, and when he is
present at such sale and merely remains silent as to dcfects of title
of the property, an action of deceit will not lie against him."a

Indeed, it has been held that a bidder at an execution sale cannot
be relieved of his bid on tbe ground that the execution defendant
had no title to the 'property hid on. The reason underlying this
pronouncement is that the bid, when the property was knocked off
to the bidder, became an irrevocable satisfaction of the judg
ment."" Tbe rule that caveat emptor applies to sales of property
nnder execution is not ecumenical in its operation to all situations;
for example, it does not apply unless the sale is held upon execution
issued upon a valid judl(ment."e

§ 557. Essentials of an Execntion Sale in General.-Usually, a
sale under an execution in the absence of a statute to the contrary,
is not required to be confirmed by an order of the court out of
wbicb the process issued.l s This is one of the distinguishing fea
tures between an execution sale and a strictly judicial one. In a
judicial sale usually it is required to be confirmed by the court or
dering it. t lt In some jurisdictions, in obedience to statutory re
quirements, 8 sale made on execution is required to he reported for
confirmation to the court out of which the process issned.zo It
seems, however, that the failure to return an execution, and
obtain confirmation by the court issuing the same is regarded
as a mere irregularity, if the proceedings are otherwise regular, and
that this failure will not vitiate the sale." It hardly need be noted
that before an execution sale can be had, such process must have
been issued and levied, and that the sale should correspond with
the advertisement or notice thereof given in pursuance to statutory
provisions.D

An execution sale, in order to be clothed with validity, must be
made in pursuance of a writ of execution, valid on its face, directed
to the officer making the aale."" However, it is unobjectionable that
a portion of the sale is made by the sheriff while another portion
is made by his deputy."" Generally speaking, the officcr who make'
the levy and causes tbe advertisement of the sale to be j(iven shoulrl
make the sale and this is true notwithstanding the Iaet that his term
of office has expired before the sale date. The fact that the Ievyirur

14. Milner a: Kettif( CO. Y. Deloach
Mill ~fR'. Co. 36 So 165, 139 Ala 645,
101 Am St R 6:1; Hendrix Y. Southern
R. Co. 30 So 506, 130 Ala 205, '19 Am
St R 27 ~ Tallman e . Ruff. 173 P A6f1,
es Colo 128. LRAID18F 399; Ohio
Etc. Smt>lting &:: Refining Co. v. Ban,
144 P 552. 58 Colo 118; Schroeder v.
Tomltneon, 39 AU 484, 70 Conn 348;
Waller. v. T411or, 92 SE 3;i2, 1!J (~R

App 821!: Magbee v. Robinson. 98 III
458: Witm~r v. Shreve". 120 ~W 80,
141 Iowa 408; Jewell Y. De DIane. 34
So 781. 110 La 810j Reichenbach Y.

McKean, 95 Pa 432.
11. Works Y. Byrom, 128 P l'i51, 22

Idaho 7Mi Pritt-hard v. People's Bank
of Holcomb, 200 SW 665, 198 Mo App

597; Toledo Scale Co. v. Railey, DO BE
345, 78 W Va 797~ Ohio Etc. Smelt
inK & Refining Co. v. Barr, supra.

18. ,Aetna Lire Ine. CO. Y. Hoppin,
94 NE 661l. 249 III 406: Brown Y. ru.
ley, 57 AU 380, 25 RI 570.

17. Copper Belle Min. Co. v, Glee·
80n. 1~4 P 285, 14 Ariz 548, 48 LRA
(~S, 481; Jones v. Burr, 36 BeL (6

Rtrohhl 147, 53 Am D 099.
11•. Rart v. Hampton, 7 T B Man

(Ky) 381, 18 Am D 186.
17b. Goodbar v. Daniel, 7 So 254,

88 AI. 6S3, 16 Am St R 76.
17c. Smith v. Painter, 6 Serg a: R

(Pa) 223,9 Am D 344: Bo~gB v. Fow·
ler, 16 Cal 559, 78 Am D 581. Bee all10
sec. 565 note 8.

1119

18. In re Haywood Wagon Co. 219
F 655. 135 CCA 391; McGaugh v.
Franklin Deposit Bank, 38 So 181,
141 At" 434; Web"tcr v. Daniel. 14
SW 650, 47 Ark 131; Forman v. Runt,
3 Dana(Ky) 614; Noland v. Barrett,
26 SW 6!J2, 122 :M'a 181, 43 Am 8t R
672.

19. In re Haywood wagon Co. AU

pra.
20. Deputron Y. Young, 10 S Ct

630, 134 US 24 I, 33 L ed 023. 37 F
46; Palmour Y. Roper, 45 BE rna, 119
Ga 10; Hendryx v. Evane, 94 NW 853.
120 Iowa 310; Westerfield v. South
Omaha L. a. n. AAR'n 106 ~'"W 1087,
7lS Neb 63, 107 NW 1010i Scbultz Y.

Selberg, 157 P 1114, 80 Ore 068; Ilex
ter Y. O'Leary, 72 NW OJ. 10 SO 150.
66 Am St R 702; Kncwlee v. Rogera,
67 P 572, 27 Wash 211; ~orrow ?

Moran. 32 P 770, 5 WWlh 692.
1120

11. Baxter v. O'Leary, supra; Mor
row v. Moren. supra.

22. Kellogg v. Buckler, 17 Ga 187;
State v. Byrd, 42 (ill 629; A. O.
Rhode" & Son Furniture Co. v..Jen
kins, na SF: 8!J7, 2 Gil App 475;
Pickett e. Pickett, 3 P 649, 31 KAn
127; .Jarboe v. Colvin, 4 Bush (Ky'
70i Berry x. Griffit.h, 2 Har & G
(:Mdl 337. 18 Am Dec 309; Hamblen
v. Hamblen. 33 :Mi$8 455, 69 Am Dec
358; Bond v. Willett, 31 NY 102. 40
NY (1 Keyce) 377, I Abb Dee 166, 29
How Pr 47 j McLaughlin v. Houston
Hudson Lumber Co. 120 P 659, 31
Ok1182. 38 LRA(NRI 248.

23. Doyle Y. ArriNln Methodist
Church, 43 Oa 400: Tompkins Y.
American Land Co. 103 SE I!lO, 25 O.
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§ 658. Sales Should Be Made to Highest Bidder and for Cash.
Generally speaking, a sheriff's sale must be for cash.30 However,
statutes are to be found authorizing the officer to sell on a credit
under certain conditions which, of course, would have to be com
plied with. Likewise) where the parties consent or the execution
creditor directs, the officer may extend credit to the purchaser.P!
It has even been held that where an officer under an execution
against some administrators of an estate, sold some property of tbe

officer's successor has been inducted into office does not change the
rnle.'3 Tbe reason for tbe rule that the officer making the levy
may conduct tbe sale after the expiration of his term of offlee is
by making such levy be acquire. an interest in tbe property.... This
role is carried so far that even in tbe case of the death of tbe levy
ing officer that his personal representative may thereafter carry
out the sale.2 7 It seems that in many jurisdictions either
the officer making the levy or his successor may conduct the
sale where the subject matter of the levy is real estate/'s but not so
where personalty is levied upon; in that case only the levying offi
cer may hold the sale.Z9 The rule would seem to be the same where
personalty was held under an attachment at the time the officer's
term expired.29

•

estate, at a price in excess of the amount due on the execution and
with the consent and acquiescence of one of the administrators, the
purchaser was permitted to credit tbe excess on indebtedness due
from the last mentioned administrator individually to the purchas
er, such an arrangement was sufficiently binding that tbe officer
«ould not thereafter recover the excess from the purchaser.P••

It would seem tbat tbe consent of the execution debtor is not re
quired in order tbat the sheriff or constable may sell on a credit
.u the direction of the execution creditor. 'Vhen a sale is made on
a credit by virtue of an agreement between the parties, it does not
in any way impair the execution character of the sale nor does it
abrogate the rule of caveat emptor·' The reason we conclude that
tbe consent of tbe debtor is not required is because a credit sale
would probably realize a greater sum. But if a surplus above the
amount necessary to satisfy the execution would be raised when
the sale price was paid, then it would seem tbe execution debtor
could demand it immediately from the execution creditor. Where
tbe sale is made for cash, the sberiff or constable has no power or
authority to issue a receipt nntil tbe money or its equivalent is
received by bim.""

In tbe absence of ao agreement of the parties to tbe contrary,
that is, the execution plaintiff and possibly tbe officer, the sheriff
or constable making the sale is not authorized to even take a draft
or other negotiable instrument, but this may be done by consent of
the execution plaintiff.'" Where a custom had obtained to allow
purchasers at an execution sale occurring on Saturday until Mon
dny to make payment, it does not chnnpe the law, nor the duty of
the officer to collect at the time of sale.34• An execution creditor,
where he bids in the property, may have the purchase price cred
ited upon the judgment, but be cannot credit upon judgment the
costs of the sale. Tbat is the execution plaintiff's obligation pri
marily, notwitbstanding the fact tbat he may ultimately cbarge it
up to the execution debtor.3 s
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§ 569. Time oC Holding Sale, and Advertisement ThereoC.-Ordi.
narily, a sale may not be conducted on Sunday, but in the absence
oC a statute to the contrary, it may be beld on a nonjudicial day,
as an election day, labor day, ete., because execution sales are not
regarded as judicial business.3 8 Where a statute prescribes the
hour of the sale, then a sale made at any other time is void, unless
it is by tbe consent of the parties, which would seem to require the
consent of the judgment debtor.P" However, at common law, it
seems that the matter of the time of holding the sale was left la rg e
I)' to the discretion of the sheriff or constable and his judgment
would not be disturbed so long as he acted in good faith."" In the
absence of a showing to the contrary, it will be presumed that the
officer carried out the sale, in all respects, in accordance with the
law. S9 However, in New York it seems that a sale must be made
beCore sunset in any event.40 It is the duty of an officer to adver
tise an execution sale. This is demanded by the policy of the law
as well as by statutes.40• Publicity of an execution sale is indis
pensable, but failure to advertise is generally held not to avoid tbe
snle.40~ Slight inaccuracies, and immaterial errors in the notice of
sale will not vitiate the sale.40e It is no ground of complaint on the
purchaser's part that sale was advertised before levy was made
upon the property.40d The controlling statute should be followed
with respect to notice of time, place. terms and conditions of an
execution sale.

§ 660. Necessity Cor Delivery and Change oC Possession.-The
role that there must in sales transactions be an immediate delivery
and thereafter B continuous change of possession is inapplicable
to execution sales. The ruJe mentioned hereinabove is applicable
to transactions between private individuals and gives rise to a pre
sumption of fraud."! The rule above announced is, in many states,
a subject of statutory enactment, and it is immaterial \vhether the
above mentioned rule obtains in a particular jurisdiction hy adop
tion of the common law or by virtue of legislative enuot nu-nt, in so
far as its inapplicability to an execution sale is concerned. accord
ing to the great weight of authority.42 This is true notwithstand
ing the aphoristic declaration made by the English court at an early
day that a sheriff's sale was required to he "ready money and imme
diate delivery."43

§ 661. Liability oC Sheriff for Failing to Collect Sale Price.-The
sheriff's duty is clear that upon making the sale, in the absence of
8 statute or agreement to the contrary, that he must collect the sale
price, and if he fails in this respect he is liable..... A custom in the
vicinity wbere the sale is held to allow a bidder at a sale on Satur
day until lIIonday following to pay does not chnnrre the rule or af
fect tbe officer's responsibility"· If the sheriff accepts in payment
anything other than money, or gives credit, and unconditionally
delivers the property to the purchaser, he is liable therefor, as if
he had collected the money.4~ It would seem that the English court
laid down a safe rule wben it declared that a sheriff's sale should
be only made for "ready money and immediate rlelivery."48 If the
purchaser does not pay for the property bid in the officer's dutv
is clear; he must immediately offer it for resale: or re-advertise it
for sale at another time. It seems he mny pursue either course.461l
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But if the officer elects to resell on the same day, he should do so
within the hours fixed by law for holding an exeeution sale; or, at
most, the resale ought not be delayed until the bidders have dis
persed.4 ft

§ 563. Real Estate Should Be Sold in ParceiJI.-It is irregular
and improper, at least, for a sheriff or constable to sell together
separate parcels of real estate.1IO The general rule is that where it
is possible to do so, real estate should be sold in parcels.P! Where
a statute directs that real estate shall be sold at an execution sale
in parcels, it is regarded generally as mandatory.~:1 However,
there are holdings to the contrary, that such statutory enactments
are merely directory in character, and that a sale made in disregard
of the directions thereof with respect to the selling of parcels is not
void. 63 There may be some exceptions to the exaction of the rule

§ 662. Personal Property Should Be Sold in ParceiJI.-It may be
stated as a general rule that it is irregular and improper and, in
many jurisdictions, illegal for a sheriff or constable to sell property
en masse and in the absence of special circumstances a sale en masse
cannot be justified.f" However, the sale of personal property by
a sheriff or constable in a single lot is ordinarily not regarded as
sufficient to void the sale:18 In any event, the prime consideration
that addresses itself to the officer in the method of sale, whether en
masse or in lots or parcels, is which will raise the most money,
nod this is, in general, committed to the sound discretion of the offi
cer. 4e It seems also that the parties may agree as to the manner
of sale, whether in parcels or en masse, and that the officer will be
justified in complying with such an agreement.49a

that real estete be sold in several parcels. This is true where the
description has been furnished by the debtor and the entire prop
erty in tracts is described as a single one.'" So too, where the tract
of land is cornposed of fractional parts of lots or subdivisions and
has been treated by tbe debtor as a single tract or lot of land, a
sale thereof en masse is not unjustified.A

The execution debtor may waive his right to have his property
sold in parcels'"· He has the right to direct how his property shall
be sold in the absence of fraud or col1usion.~6a Occasionally cir
cumstances may so formulate themselves into a situation that would
seem to demand that real estate be sold as a single tract as, for in
stance, where the nature of the property is such that it is not divis
ible into parcels or parts without material injury to the debtor.eT

It has even been held that under some circumstances a sale en masse
will not be overturned even though resulting in great sacrifice. The
principle which seemed to have been given operation in such cir
cumstances was that mere inadequacy of price was not sufficient
to set aside a sale so long as it was conducted fairly and judiciously.
So, where a quarter section of wild land was sold as a single piece
or parcel, the sale would not be disturbed.es The general rule seems
to be that it is necessary to show prejudice in order to successfully
assail an en masse sale of realty.~8a A sound principle underlying
those adjudications holding that property should be sold in parcels
is that no rnore of the debtor's land will be taken than is neces
sary.e. So, it has been held that a sale of the execution debtor's
land en masse is invalid if a less amount thereof would have been
8ufficient.~9.

In those jurisdictions, even where statutory enactments are found,
the courts construe or hold that such statutes are merely directory;
it is held that the manner of sale, whether as a single piece of real
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estate or in parcels, is committed to the sound discretion of the offi
cer.eo Consideration may also be given to the fact whether or not
the property is encumbered, as having an important effect upon a
sale of the property en masse.'" In those jurisdictions where the
matter is committed to the discretion of the officer, his decision is
final in the absence of fraud.e: Where, however, the land is sold
in parcels, it should be offered in the smallest parcels possible. con
sistent with the proper divisions thereot"" The title papers of the
judgment debtor may be looked to to determine whether or not the
property is a single piece or parcel.64 However, this is not neces
sarily controlling....

Where a sale of six tracts realized a sum exceeding that required
to satisfy the execution, it was the duty of the officer to sell only
the necessary part of the sixth tract to raise the money to satisfy
the execution, if the tract could have been divided."" According
to the weight of authority, if there are no bids for separate parcels,
then the entire body of real eatate may he sold 88 a single tract.
However, no suhterfuge can be resorted to by the officer to effect
a sale in this method bnt it is only where separate parcels have
been offered in good faith that they may be sold en masse.6T The
safest course for an officer to pursue is to offer the property by both
methods of sale, bnt reserving the right, when it is first offered. to
reoffer it, and the method raising the largest amount should be
adopted. The general rule is that where the real estate to be sold
is an undivided interest, statutes reqniring sales in parcels are inap
plicable.os

§ li64. Necessity of Having Property within View.-It is neces-

sary that personal property to be sold under an execution shall be
within the view of the officer and bidders at the time of the sale
to tbe end tbat it may be subject to examination by all persons who
desire to become bidders, and also tbat it may be within the power
of the officer, upon completion of the sale, to make delivery..... The
execution debtor may waive the requirement of having personal
property to be sold under an execution present thereat. This waiv
er may be implied as well as express!f9a This rule is inapplicable
to real estate in the absence of a controlling statutory enactment,
and a sale of real estate ordinarily need not be made thereou.tv Of
course, if the place of selling real estate is fixed by statute, then the
statute must be complied with as a rule. The weight of authority
sustains the view that a sale of personalty under an execution when
the property is not present is voidable and not void.7 0 a As to
whether or not personal property is present at a sale under given
state of facts is generally. determinable as a question of law by
the court.TO. The defect is not cured by taking an adjournment
of the sale to go to and view the property.I?" Where the property
is a short distance from tbe place of sale, the sale will be upheld.Tod

But where the Bale is held some two hundred yards from the prop
erly, the sale is vulnerable to a.o;;sailment.TO~ However, the law is
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satisfied and a valid sale made if the property is sufficiently near
at the place of sale that it can be seen and examined by the pro
spective huyers.'70'

§ 566. Combination Bale of Realty and Personalty.-It must be
apparent from what has already been said in the immediate pre
ceding sections that a combination sale of realty and personalty,
together and indiscriminately, cannot be made, and any attempt
~o to do would result in making an invalid sale. So too, if any of
the property is realty and all is sold as personal property, then
the sale is assailable as to 811.'73

§ 567. Discretion of Officer in Making Bales.-Considerable lati
tude of discretion is committed to the sheriff or constable in mak
in~ an execution sale. If it is apparent that a sacrifice may be
prevented by some delay, it is his duty to do so and to this end
he is authorized to refuse to accept a bid, and he may safely make a
return that tbe property was not sold for want of bidders, and if a
purchaser fails to comply with his bid it is the duty of the officer in

§ 565. Property of One Class Cannot Be Bold as That of An
other.-Property must be sold as of the class to which it belongs
as realty or personalty. as the case may be, and a sale of one class
of property as that of another renders the sale void. So. where rails
and ties, etc., of a tramway or railroad, and installed hoisting ma
chinery of a mining company are sold as personalty, the sale may
be avoided.71 If any of the property is sold as personalty when
it is not such, then the sale is subject to attack as to all property
sold. 'II. It seems, however, that chattels real are sold as person
alty and this is the rule in the absence of a controlling statute to
the contrary.'r.I

:SC) 186, 38 Am Dec 714; .Ionee v,

l.ewis,8 Ired L(~C) 70; In re Mevey'g
Appeal, 4 Po. 80; Cook Y. Palmer. fI

Burn. &. C 739; Stead v. Gascoigne, 8
Tilunt 527; \Vood~ v. )fonell, 1 .Iohns,
Ch ~02i Coulters Y. Mei~U'lI. 191 A 115,
- RI -j Hewson Y. Dcygert, 8 .Iohns.
(NY) 333; Aldrich v. Wilcox, 10 RI
405.

79. Com. Y. Dickinson, 5 B Mon
CKy) 506,43 Am nee 130; Wickliffe v,
Beacom, 7 D Mon (Ky I 681.
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74. gwortzetl v. :\fartin. 16 Iowa
519; Conway v. ~olte. 11 Mo 74,

75. State v. Boeden, 15 Ark 611.
78. Hunt v. Gr egg, 8 Dlackf(Ind)

105; Williams v. Lines, 7 Blackf t Ind l
46; Shaw v, Potter, 50 :\fo 281; Con
way v. Nolte, 11 ~o 74; Phillip!! y.

Goldman, 75 Mo 686.
71. DicksOD ". :McCartncy, 75 AU

735, 226 Pa 552, 134 Am St Rep 1078,
29 LItANS 792, 18 Ann Cas 500.

78. State e. Morgan, 3 Ired L (25
1130

§ 568. What Amounts to a Refusal to Comply by a Bidder.
What is a refusal on the part of the bidder when property
has been knocked off is more than simple neglect to pay. It
takes an absolute, unqualified refusal on the part of the bidder
to pay the amount of his bid or purchase price, or some other un
equivocal conduct of equal significance, and in the absence of such
absolute refusal or unmistakable, or unequivocal acts or conduct
tantamount thereto, it becomes the officer's dnty to tender a deed
or bill of sale and demand the amount of the bid before making
a resale. In order to justify a sheriff or constable in making a
resale, it is essential that tbe purchaser shall have refused to pay
the amount of his bid'· In Pennsylvania, however, it seems that
the officer is under no duty to make tender of deed, or other evi
dence of title as in ease of a sale of personalty"

these circumstances, in making a resale, to exercise a reasonable
discretion.'74 Where a resale is necessary, it is his duty to track
the law in so doing. So, where property is struck off to a bid
der who refuses to comply therewith, tben it is clear that no sale
is made, and the officer may make a return accordingly.'73

§ 569. Dnty of SheriJf with Respect to Amonnt of Property
Bold.-It is the positive duty ou the part of the sheriff or constable
to sell no more property than is absolutely necessary to raise suffi
cient funds to satisfy the process in his hands, and in the absence
of consent of the parties that more property may be sold than is
necessary to satisfy the process, the officer selling the same is Iia
hie to the injured party therefor.'s It is the duty of the officer
in making the sale to clearly and distinctly announce the charae
ter and quantity of the property he offers for sale, particularly
where it is real estate, as, for example. a fee simple interest, a life
estate, a term for years, and the like.78 And if hc fail. in this
regard, resulting in injnry to another, he will be liable there-

4."i3. This C'&IJC holds certain interellt
in II. contract reepectlng real estate waa
tL chattel interest and not subject to
an execution sale as rcaf ty. DuM v.
Kenyon, 11 ~tich 2-19, H3 Am Dec 738.
Dut see. Steers v. Duniel, 2 Flip 210,
.. S Ct 94. 110 US 2(\"', 28 I~ ed 141;
Hyatt Y. Vincinnes -Sat'l Hank, 6 8 Ct
50.1. 113 US 408, 28 L ed 1000.

73. Lee v. Fetlowcs &: Co. 10 B Mon
(K,.> 117; Arnold v, Goldfield Third
Chance Min. Co. 109 P 718, 32 Nee
447; Creeeon v. Stout, 17 ,lohns.INY)
116, 8 Am Dec 373; Roseburg Nat'1
Bank v. Camp, 173 P 313, 89 Ore 67.

~29

121 NC 135; Alston Y. Morphlo!w, au
pra.

701. Bank of Almyrll. v. Leur, 184 SW
30, 122 Ark 4S6.

71. Hart Y. Benton-Bellefontaine R.
Co. 7 Mo App 4-46. S~ also, Ritchie v.
McAlliater, 14 Pa Co 267; Arnold y.
Goldfield Third Cbaace ~tin. Co. 100
P llB, 32 Scv H7.

7la. Arnold v. Goldtleld Third
Chance Min. Co. aupra.

71. Chapman v. Gray, 15 "MoSli 43D;
U. S. O,ygeo Co. v. Bernard A. Huge,
Inc., 136 NYS 297, 138 NYS 1146, 153
App Diy 900; Grover Y. Fox, 36 Mich

[2 And.r.on on She,.iff.]-34



EXECUTIOS SALES § 5,0 § 570a SUERIFFS, CORONERS, AND CONSTADLES

,

for....• It seems within the legal authority of a sheriff or consta
ble in making a sale to employ an auctioneer as an agent to COD

duct the same, and collect the proceeds arising therefrom.so The
holdiugs supporting the ahove and foregoing statement have met
with opposition.s!

that in case of real estate, it is the duty of the succeeding officer
to sell the same.ss Even the personal representatives of a deceased
officer who has made a levy may make the sale..... An officer may,
after he has made a levy, sell property after the return day of tbe
cxecution.P"

§ 670. Bales hy Bherift' after Expiration of Term of Office or
after Return Day of Encution.-By the common law an execution
is an entire thinz, and where a sheriff or constable has levied upon
goods it is nut only his duty, but he is bound to complete the trans
action by selfing them. He may not avoid the consequences of hie;
Iailur» to dischnrpe this ohl i-rat ion by delivering the goods and the
execution to his SutCesSOT in office. It does not seem to be material
how the tenur-e of the levying officer is terminated; by expiration,
resignation, or removal.H:2 Especially with respect to personal
property, it is a general rille that it should he sold by the officer
making the levy.H3 The rule seems to be different with respect to
real estate and there it appears that the successor in office may sell
t.he same./W

It should be observed there are cases making no distinction be
tween real estate and personal property, and as to both classes only
the Ievying officer can make the sale, and if attempted by his suc
cessor, the sale win be void.st• There are cases, however, holding

§ 670a. Discretion of Officer in Making Bal. on Execution.-It
is the duty of the sheriff or constable to make the money called
for in an execution in his hands if this can be done by the reuson.
ahle exercise of judgment and skill within the law. To this end
r-onsiderable discretion is reposed in the officer, but notwithstnnd.
ing this fact, he is responsible for a nenlect of duty where it arrll'urR
that such was the case even though the exercise of discretion is
involved.8 8 A bid may be made by Jetter to the shcrifT, or throuuh
the instrument.ality of an agency but, in any case, it is the duty
of the officer to announce such bid and, of course, if there are no
other bids, the property may be knocked ofT to such bidder. There
is no law requiring the bid to be made in person or at the time
and place of sale··

Where a statute provides that "no officer shall directly or indi
reclly bid for or buy any property which may be sold under an
execution by his depnty or principal, or by his co-deputy,' that
does not prohibit an officer holding a sale from offeriug a spprified
amount in behalf of an absent bidiler.N9 • But if the officer i~ an-

79•. Bartholomew v. Warner, 32
Conn 9R. ss Am D 251.

80. Gile" v. Bank of Southwestern
Georgia, 29 SF.: 600, ]02 Gil i02: Gal·
hraith v. Drought. 24 Kan M}O.
Thurley v, O'Connell, 41'\ Mo 2i: Lord
v. Hinhmoud, ;l8 How Pr(~Y) 173.

II. WalJi" v. Shelly, 30 .fo~ 147: Mc
Keon v. Hursfall, 88 NY 42ft

82. Kent v. Roberta, 14 ..~ Cas No.
7716, 2 Story ~(JI; Wirklilfe v. ORS'

rom,7 B MnnfKy) fIlH o Com. Y. Dk-k
iDROn. 5 H Mon (Ky I 506, 43 Am Dec
t:l9; Lawrence vr , Rice, 12 Mclc(:\fuss)
;;27; VrwIIllrl v. Thompson, 10 NW 80S,
!'il Micb 4!l2; Merchanta' Bunk v. Her
rieon, 39 Mo H3. 93 Am DI~c 28.1;
Holmes v. CrOllk!ll, iO )J\V 1073, 56
Neb 466; Nat'l DlllCk River Bunk v.
Wall. Ul :-.lW iJ25, 3 Neb fUnoO 318;
Hunt v. Hwayze, 25 Ati 850, 55 N,IL
33; AYf"r~ v. CllRey, 01 AU 4:>2, 72
NJL 22.1; Union Dime Say. lost. v.
Andenmo, ~:l NY 174. 19 flun :UOj
Note 38 .-\m V 705.

83. Leavitt v. Smith, 7 Ala Ijj:
Clark v. Sawyer, 48 Cal 133; Ro~etll ' -.
Darnl:lby,4 B Mon(Ky) 238; Clark v,
Pratt, 55 ~£e 546; Bilby v. Hertmnu.
29 }£o App 125; Deliver v. Colling
wood, 8 AU 711, 15 RI :>10; Holmes
v..Mclndoe, 20 Wis 6117; Lawrence v.
Riee, !iupra.

84. Sumner v, :'tfoore, 23 F Cae ~o.

13610, 2 McLean 50. Doolittle v.
Bryan, 14 lIow.(US) :';03, 14 Led 543;
Kane v. McCown, ;'i5 1\10 181; Tuttle
v, Jackson, 8 Wend(NY) 213,21 Am
Dec 306; Henderson v, Trimmier, 11
BE 540, 32 SC 269; Lewis v, Bartlett,
40 P 934, 12 Wash 212, 50 Am St Rep
88,); Holmes v. Mcindoe, supra; ~Ier

chants' Bank v. Harrison, supra; Clark
v. Pratt, IIupra; Clark t. Sawyer, su
pra; Lemon v. Craddock, Lilt. Sel.
Cas. (Kyt 251, 12 Am D 301; Kate
38 Am D 705.

Ma. LaRand v. BwinK, 6 LittfKy)
43. 15 Am D 41; Allen v. Trimble, 4
Bibb(Ky) 21, 7 Am D 726; Purl v.
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DumB, s Harr & J (Md) M, 9 Am
D 400.

85. Tarktnton v. Alexander, In 'SC
87; Lesbej- v, Gardner, 3 W!ltti & S
(Pa) 314, 38 Am Dee 764; Bank of
Tennessee v. Beatty, :I Sneed (Tenn )
305. 65 Am Vee 58.

88. Read v. Stevens, 1 XJL 306.
87. Overton v. Perkins, 10 Yrr,q

[Tenn l 328; Hogshead v. Carruth. 5
Yerg t Tenn] 227; flee sees. 460. 46G.
supru.

88. Wright v. Child, LR 1 Excb a,'j.l;

Crocker on Sheriffs, 4-88; Addison on
TortA. 628; Todd v. Hoagland, 36 NJL
352, flIT 31 N,lL 544, wherein it is ~aid:

"I: there it' a Iallure of bidders, or
the circllDlstu.nces of the sRle are 8urh
as to show that the properly will be
Rold for a price unrellsonably inade
quate to *hat it ought to bring at B
:oiheriff'" eale, itla the duty of the
l'bf"ritr, unless otherwiAe ordered, and
where the creditor ia like., to be bene
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titert by it. to adjourn the ~f\I(' for
«nnther opportunity. Hie duly j'l to
make the money on the execution. H by
fair judgmer.t and skill it can be done
eccordlng to the modes provlded hy
law. l l ia discrct.ion should he fiberallv
eonstdered in t he ebeence of bad faitb,
yet the Ahedlf is reeponsthte (or a
clear neglect of ite proper exerctse, ac
cording to the measure staled."

89. Dickerman v. Burg""'A, 20 Tn
2M: Wenner v. Thornton. fl8 III Vi6;
Mullina v. Buekb-k. ;j K~' L uns , :\fer.
win v. Smith, 2 SJ"~ tf~'2; Flpllriins: ,..
Todd, 27 Ohio St 521; Victor Inv. CO.
Y. Roertg, 124 P 3·10, 22 Colo App 2;j1.
In this case the bid W&:'I ronde by tele
phone.

89a. Ilarrison v. McHenry, g Ga 164,
52 Am D 435; Moore v. Pye, 10 Kiln
246; Brannin v. Broadus. 21 SW 244,
D4 Ky 33, 14- K1 I. 728; Vietor Y.
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thorized to use his discretion in bidding, and is not confined to a
single fixed amount as a bid, then tbe sale is invalid.s • b Consid
erable discretion is committed to the officer in receiving bids. He
is not required to reeeive the bid of a wholly irresponsible person
whom he knows to be such, Of, the rule is the same with respect
to a bid by a person unknown to the sheriff, and he is not required
to receive such bid unless the bidder, when called upon, proves his
responsibility.90

It is, of course, the officer's duty to sell to the highest bidder,
but this means the highest bidder who will comply with his bid,
and, if one at a sheriff's or constable's sale bids for property, and
fails to pay hi. bid, the officer may expose the property again to
public sale. or confirm the next highest bid by receiving the money
and making the title to such bidder.·· But such resale must be
immediate unless the sale is readvertised, and the property can
not be sold to tbe next highest bidder unless this is done witbout
delay. A delay of one day to sell to the next highest bidder in
validates the sale to him, and passes no title to the property.···
U a bid is wrongfully rejected by an officer at an execution sale,
the bidder, it seems, has ODe of three courses open to him, and they
are: To sue the officer for damages, to bring an action for the
property itself against the purchaser thereof to whom the officer
wrongfully sold it; or the bidder may go into equity to have the
sale set aside and the property again exposed for sale at his bid,
and if no higher bid is offered, he is entitled to the propel'ty··b

§ 571. Sheriff Cannot Purchase at His Own Sale.-It is the gen
eral rule that the officer conducting the sale by virtue of a writ
of execution cannot purchase at such sale, and if he does so, such
act on his part is void·' And the same rule would apply where

the officer had an agent to make the bids for him.... In other
words, the sheriff cannot become interested in such sale as a buyer
either directly or indirectly.·· It haa been held, bow ever, that
where the officer does so act, such sale is not void, as it may ac
tually he beneficial to the creditor, hut is only voidable where tbere
is actual fraud·· Likewise it has heen held that it may be per
missihle for the sheriff to become a purchaser at a sale where he
does so with the permission of the execution creditor and debtor.s"
In regard to such bidding, the sheriff may not even act as agent
of another to bid in the property.s" Inasmuch as the deputy sheriff
is an official alter ego of the sheriff, the same disability will extend
to such officer. The making the hid through any agency will not
validate a sale by an officer to himself throngh such agency.·· It
has heen held, however, that where the deputy is not concerned
in the sale he may become a purchaser at such sale although this
seems a little inconsistent.8 B After the officer leaves office, even
though the property sold is levied upon during his term, never
theless he may hecome a purcbaser at the sale if it ia not eonducted
by him.!

In the absence of a prohibitory statute, a sale to a corporation
in which the sheriff may be interested as a stockholder, or to one
who is a relative of such officer, is not therehy rendered Invalid."

89b. Ceswed v, Jones, 26 A 1)29, 65
Vt 457, 36 Am St Rep 879, 20 LRA
503.

90. Hobbs v. Beavers, 2 Ind 142, 52
Am Dec soc.

81. Bell v, Redwine, 217 P 1050, 98
Cal A 784; Cummings v, McGill, 2
Murphy (ti NCI 3:)1; Smith v. Cook,
126 SW(2d) (Tex Civ Appl 1049;
Wannan v. Wurzbach, 51 SW(2d)
(Tell: Ciy Appl 751; Slate Bank v.
Brown, 105 XW 49, 128 III 665.

81a. Swortzell v, Marti u, Itl fa 519;
Williams v. Barlow, 59 Ga 530.

81b. DutTy v. Rutherford, 21 Gil 363,
68 Am D 459j Leedham v. Cooney, 173

SW(Tex Civ App) 979.
92. Coleman v. Malcolm, 28 5E 861,

101 Ga 303; Giles v. Bank of South
western Ga. 29 SE 600, 102 Ga 70~;

Shotwell v. :Munroe, 42 ~10 App 66ft
In this case the purchaser bid in the
property for a number of people. anti
the officer conducting the sale was one,
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Farnum v. Perry, 43 Vt 473. In this
case. however, the officer bouvht 11

horse at an execution sale held by him,
and sold it to another. It WIlS held
that the Iaat mentioned sale trans
ferred the title, and that neither the
officer nor his purchaser was charge-

G33

able. as a trustee, in a suit against the
debtor in favor of another creditor.
Woodbury v. Parker, 19 Vt 353, 47
Am Dec 695; Miller v. wtnatow. 126 P
906. 70 Wa9h 401, Ann Cas 10148 833.

93. Downing v. Lyford, 57 Vt 507.
94. Price v. Thompson, 1 S\V 408,

84 Ky 219, 8 Ky L 201; McKeighan
v. Hopkins, 26 NW 614, 19 Neb 33;
Robinson v. Clark, 7 Jones's L(52 ~C)

!i62, 78 Am Dec 265; Crook Y. Wil
liams, 20 Pa 342; Leger v. Doyle, 11
Rich L(Se) 109, 70 Am Dec 240.

95. Isaac v. Clarke, 9 Gill &: JpIdj
107 i Farnum Y. Perry, supra.

96. Mills v. Goodsell, 5 Conn 476,
13 Am Dec 90; Woodbury v. Parker,
supra.

97. Dixon v. Sharp, 1 A. K. Marsh
(Ky) 211; Harrison v, McHenry, 9 Ga
104, 52 Am D 435: McLeod v. McCall,
48 ~C 87; Knight v. Herrin, 48 Me
533; Caswell v. Jones, 26 A 529, 65
Vt 457, 36 Am 8t Rep 879, 20 LRA
;i03 and note. Coleman Y. Malcolm.
supra.
534.

98. Giles Y. Bank of Southwestern
Georgia, 29 SE 600, 102 Clio 702;
Mark v, Lawrence, 5 Haer &. J(Md)
64; Crook Y. Williams, 20 Plio 342. See
also, Note Ann. Cas 1914B 836.

99. Wyatt v. Clepper, 5 Ala 703;
Cowles v. Hardin, 7 SE 896, 101 NC
388, 9 Am St Rep 36. See a180, Daniel
v, ~fodawell, 22 Ala 365, 58 Am D 260,
which holds sale to a deputy is void
able.

1. Leger Y. Doyle, eupra.
2. Bruckenrtdge v. Cobb, 21 SW 614,

2 Tex cr- App 161, atf 21 SW 1034, 85
Tex 448. The opinion in this case ie
far from clear or satisfactory, and it
ie not an eaey matter to determine
what is held on this point; and then on
review, the supreme court did not clari·
tr the situation.

Hardwick v. .Iouea, 65 Mo 54. See
e leo, Adams v. Wi.ec&88et Bank, 1
Greenl t Mej 361. 10 Am D 88; Mer
chante' Bank Y. Cook, " Pick:. (Mau)
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It does not take a great amount of consideration to conclude that
an officer could not control bidders at an execution sale, whether
corporation or individual. Unless he were the manager of the cor
poration, how could he say it should not become a bidder! How
can he say to a relative that he should not bid! Of course, the situ
ation would be different if the transaction was fraudulent.

§ li73. Rule of Caveat Emptor Applies at Execution Baleo-Pur
chasers at an execution sale must look out for themselves, as the
rule of caveat emptor applies.1S Some authorities go so far as to
hold a bidder, who has not paid his bid, is not exonerated, even
though the execution debtor had no title to the property sold, and
tbe biddcr could r ..e"ive none.·· In tbe absence of fraud, the pur
«haser i.• precluded from asserting that the property or title thereto
was defective, lack of quantity or quality, lack of title, or in regard
to ineumbrancee on the subject matter purehascd.s Where, how-

§ 6720 Sheriff's Crier at Bale May Purehase Wheno-Where the
sheriff hires a crier or auctioneer to sell the property at the sale, and
during the sale such auctioneer or crier would be the agent of the
sheriff, it would seem on principle that tbe auctioneer could not
bid at such sale. It is the general rule of law that an auctioneer
cannot bid on or purchase or have any interest whatsoever in the
property sold at a sale eonducted by him.3 But, it has been held
that while an officer cannot buy property at his own sale under an
execution, nor one to whom he delegates his power, but if an officer
superintends the sale, and employs a crier merely 8S a mouthpiece,
the latter may purchase at the sale4

ever, such execution purchaser is induced to buy by reason of the
fraud of the execution creditor or debtor, he may seek relief on
this basis, against the responsible person even though by an iuvesti
gntion of public records such fraud can be disclosed."

l\lisreprescntation of a debtor in an execution, whose property
is sold by an officer. as to the value of the property, where no part
of the purchase price will be coming to him, will not vitiate the sale."
Based upon equitable principles, where there has been such a mis
take in regard to the amount of the property sold as would sub
stantially affect the interest which the purr-h ase r acquired, the pur
«haser may be relieved from such sale where he has 1I0t actually
paid over the purchase pr-ice.v Where the purchaser makes a mis
take and there is no fraud or misrepresentation of the debtor. cred
itor, or officer, such sale will not be set aside.I?

The modern tendency is to relax the rigid application of the rule
of caveat emptor as to execution sales. It is inuppticable to a
void sale. lOa In case of mistake in execution sales cour-ts have often
refused to invoke the harsh rule of caveat emptor. lOb Where an
execution sale is tainted with frand, the doctrine of caveat emptor
bas been held inapplicable.!""

It seems the law demands-and rightly so---that omeers' COII

duct be characterized by the utmost good faith, and that this rule
demands that they make a full disclosure of defects of titlc or prop
erty known to them when they offer property for sale under all

execution.I Od So, where an officer sells property under an execu
tion, to which the debtor has no title, which is known to th» officer.
but which fact the officer does not disclose, the purchaser may re
cover the purchase money remaining in the hands of the officer.

It is submitted that the purchaser in these circumstanor-s should
be permitted to recover whether the officer has the purchase money

822, 156 App Div 8, that whl're there
la a mistake on the part of the p"r
chaser, the court will not relieve him
therefrom althollKh in the cnse of Col·
Iler v. Perkereon, 31 Gn 117, the 0('

pos ite WIlS held. Hartman v. Pember
ton. 24 Pa Super 222.

lOa. BOKRs v. Fowler. HI Cal 5!i9, 78
Am 0 .'i61; Smith v. Painter. 5 Serg &.
R(Pal 223, n Am D 344; Note 88 ALR
est.

lOb. Note1l8 ALR 880.
10c. Note 68 ALR 617.
10cJ. Com. 1'. Dickinson. a B Mon

Long Y. McKisRick. 21 SE 636, 60 sc
218, quantity: Mcherin v. Saunders,
supra. defects in the de-btor's title.

7. Fullhrig-ht L Morton, HJ9 SW 542,
131 Ark 402~ Weh9te-r v . Haworth, 8
Cal 21, 68 Am Dec 2S7.

8. Towles Y. Turner; 3 Hi1l(21 sct.i
178.

9. FranchI v. Watkim" 16 NYS 108.
72 App Div 15, 64 ~E 1120. 171 NY
682. Note 68 ALR 880; Fullbright v.
Morton. supra.

10. It has been held in WatRon v.
Hoboken Planing ~'1iIls Co. 140 NYS
538

542, 131 Ark 4!'2: ~feherin v. Saunders.
63 P 1084, 131 C.I us1, 54 f,RA 272;
Kreps Y. \Veb!'lter. 217 P 471, R5 Colo
51~, 68 ALR D.jfi and note. Delaware
etc. R. Co. v. Blair, 28 NJL 1.19.

5&. Kreps v, webster, supra.
e. PInkston v, Horrell, 31 SF: 808,

108 Ga 10~, 71 Am 8t Rep 242. incum
brances ; Hand v. Grant, 5 Smedes a:
M (Mi!\91 508, 43 Am Dec 52fl, 10
Smedee a: M :i14, defecta in the dehtor'~

title; Ilenaley v. Bilker, 10 Mo 157,
defective or unsound chattel: Syracuse
Savin~s Bunk v. Burton, ., NY CiT
Proc 216. detects in the debtor's title;
Dickson v. McCartney, 15 AU 735, 228
Pa fj!i2, 134 Am St Rep 1018, 20 LRA
NS 192, 18 AC 500. incumbrnncee ,
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peered the execut.ion had been levied on
the land by one ...heriff who was fl

..tockbolder in the purchaser banking
coeporatlon, and that gale wua held by
another Aherilf who Was likewise a
stockholder in tht' bank; hut thls did
not invalidate the snle.

But it il'J eubmltted the rule would
be different if the corporation were
but an alter ego of the officer; if it
were owned and controlled bv bim,
then a sale to it would not 8~nd up.
Anderson, Limitationa of the Corpo
rate Entity, See. 23 f't seq.

3. Cerreta Y. Costello, 200 :SYH 257.
212 App Di. 887.

C. Crook 1'. Williamtl. 20 Pa 8t 342.
I. Fullbright v. Morton, 199 SW



EXECUTION SALES § 574 § 574 SHERIFFS, COROKERS, AND CONSTABLF..'5

in his hands or not. 'De It is true that the cases of Com. v, Dickin
son, and Bartholomew v, Warner have not met with favor and have
been criticized,,or but it is submitted that these cases are supported
by reason and justice and well recognized principles. If the officer
holding an execution sale knows the execution debtor has no title
to the property, every principle of justice and honesty impels him to
speak when he knows full well that the bidders are acting ou the
assumption in making their bids, that the debtor has title thereto,
and that a successful bidder will obtain a title to the property. The
officer fails by his silence to correct a misapprehension that he
knows is present in the minds of the bidders. It is familiar law
that a deliberate failure to correct a delusion may constitute
frand. toe

§ 574. What Constitntes a Bid; Accepted Bid Is a Sale.-The
question of what constitutes a bid may sometimes arise, and become
one of considerable importance. It may be defined, however, as a
mere offer to purchase but does not constitute a contract until ae
eepted and may be withdrawn at any time before an actual accept
anee and before the property is struck off to the bidder. An officer
holding an execution sale is without power to modify this familiar
rule of law, and it is without his ambit of authority to abridge this
right of the bidder by any supposed imposed conditions"

For a withdrawal of a bid by the bidder being the exercise of a
lawful right, no liability attaches for costs of readvertisement or
otherwise.Ow Neither may the bidder impose conditions upon his
bid, and it is the duty of the officer, when this is attempted, to dis
regard the bid. u If a bidder withdraws his bid he cannot there
after insist upon same, or contend he is entitled to buy for the
amount of the withdrawn bid. He has no objection to another sale

that is made.'· When a bid has once been accepted it then be
comes a contract, and has the same force and effect as any other
contract after acceptance, and neither party, without the consent of
the other, may withdraw or recede from the contractual obligations
thus assumed.'· When a bid has once been accepted and the trans
action thereby ripened into a contract, all prior bids are released. '5

As a rule the matter of bidding and accepting- same is the concern
of the officer and the bidder. but where the execution creditor's
bid is accepted, he cannot be released from the consummated con
tract without consent of the execution debtor. The reason of this
is because such sale amounts to a satisfaction of the judgment. and
this satisfaction cannot be vacated or rescinded without the debtor's
consent. l 5a No reason appears why. if a bid is withdrawn, an
officer may not go back to the next highest bid, and thus create a
binding transaction, unless it too, before acceptance, is likewise
withdrawn. Creditors subsequently obtaining a judg-ment may not
complain that the offieer failed to find a bidder and consummate a
resale within the time prescribed by law. The only parties affected
by sucb failure on the part of the officer are the execution defendant
and the creditor entitled to the proceeds of sale. The courts will
not attempt, as against an officer failing to make a resale, to fasten
upon him consequences so remote as the loss resulting to a holder of
a subsequent judgment by reason of the diminution of the assets
growing out of the failure on the part of the officer to cause to be
made good the amount of the withdrawn bid'S

There is no formality required by law as to how a bid may be
made or accepted j it may be oral, or in writing, or by any sign
indicative of an intent j any act showing an offer or an acceptance,
as a wink, or nod. 16 •

(Ky) 506, 43 Am D 139; Bartholo
mew v. Warner, 32 COlin D8, 85 Am D
251.

roe. Bartholomew Y. Warner, tlUpra.

101. Note 4.1 Am D 143; Watertown
Say. Bank Y. ~fatoon, 62 A 622, 18
Conn 388.

lOr. 26 CJ 1073.

11. BI(J8~om v. Milwaukee & C. R.
Co. 3 Wall. (US I 106, 18 L ed 43;
In re GI88-Sbipt Dairy Co. 2.19 F 122,
152 CCA 164; lIibernia Savings &; Loan
Soc. Y. Behnke, 53 P 812, 121 Cal 33fJ;
Tillm&ll .... Dunman. 40 SE 2440, lU Ga

406, 57 LRA 784, R8 Am St Rep 28
and note; .Ionca v. Rogers, 38 So 742,
85 ~fi~~ R02: Dunham v. Hartman, 5"
SW 2:1:1, 153 .:\.10 625, 17 Am St Rep
741; George v. Pracbeil, 137 N\V RHO,
92 Ncb 81; Nebraska Loan&; Trust Co.
v. Hilmer, 58 ~W 095, 40 Neb '281;
Fi~her v. Seltzer, 23 Pa State 308, 62
Am Dec .135; Payne v. Cave. J Times
1\ 149, 100 F.n~ Re print 502; Kelgb tley
v. Hirch, 3 Cempb .')21.

Ita. Ff aher v. Seltzer. supra.

U. Dewey v. Willolll-fhby, 72 III 250;
Isler v, Colgrove, 75 ~C 334.

53'1

13. Barnes v. zoercber, 26 NE 172,
126 Ind 434; Hills v. Jacobe, 7 Rob.
(La) 406.

14. Downard v. Crenshaw, 49 Iowa
~96; Fuson .... Conn. General Life In8.
Co. 6 xw 7, 53 Iowa 609; Miller v.
Achurch. 93 P 232, 50 Ore 478; Ne
bra-ke I,AJao &; Trust Co. v. Hamer, su
pra.

U. Swortzell T. ~Iartin. 16 Iowa
))19.

15a. Downard .... Ceenehew, supra.
18. Richardson 'V. Ingleeby, 13 Ricb

E(SC) 59; I.ewis v. Brown, 4 Strob
(SC) 203; O'Bannon v< Kirkland, 2
538

Strob (Se) 20; State v. Yongue, 6
Rich L(Se) 323.

lOa. State v . State Board of School
Land Cornmrs. 191 P 1073, 27 W)'o 54,
11 AI...R 530 and note.

"An unusual nnd probably unique
method of accepting a bid has been de
scribed by Lord Chancellor Eldon.
'\Vhen I WILS attorney general' said his
Lordship in Walker v. Advocate-Oen
era! (18131, 1 Dow 111. 3 Eng Re
print 640. 'they had a case in the
exchequer of a female auctioneer. She
continued silent during the whole time
of the sale j but whenever aoyone bid
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§ 1577. Execution Sales Required to Be Honestly Made withont

§ 676. What Law Govems.-The sale of real estate by virtue
of an execution upon 8 judgment based upon contract, must be
governed by the law in force at the time when the contract was
made. If the right to have property, sold under execution, ap
praised before sale, did not exist when the contract was made, but
was provided when the judgment was entered, the law requiring
appraisal does not apply in these circumstances." But this view
is not without opposition. It is even held in some cases that if
the law is changed after rendition of the judgment and before a
sale under an execution issued thereon, that the law in force at the
time of sale controls.2 2a

§ 15715. Right of Officer to Reject a Bid.-An officer holding a
sale has a right to reject a bid. He may do tbis if it is made con
ditional.1T Or if the bidder is laboring under a disability reno
deriug him incapacitated to contract ;'8 or if the bid is grossly
inadequate.t" In fact, an officer is not justified in selling goods to
the highest bidder greatly under their value; but he should make a
return that they remain in his hands for the want of bidd"s.'··
Likewise, if the officer knows the bidder to be insolvent, or where
he even believes that the amount bid is beyond the financial ability
of the bidder to comply therewith.P? It has been held that the
officer may exact of the bidder a deposit of earnest money as prac
tical evidence of good faith."

§ 678.: Who May Purchase at Execution Sale.-Either the plain.
tiff or defendant iu the execution or members of their families muy
purchase at a sale therennder, and when property is knocked off
to any of them, they stand iu the exact situation as any other bidder
at such sale, with all of the rights and privileges thereof, and at
tending obligations, duties, and responsibif it.ies.P? However, in
these circumstances the utmost good faith is exacted by the law.2 T

I Ky) 381, 18 Am Dec 186. But, how
ever. see Sec. 570", supra.

28. Prevost v. Gratz. 8 Wheat.(US)
481, s Led 311: Arkansll8 Kat') Bank
v, Price, 16 SW (2d) 306, 179 Ark 250;
Kilgo v, Caatleberry, 38 Ga 512, A5 Am
Dec -t06: Evane v. Power County, 1
P(2dJ 814. :,0 Ida 600; Bracker ' -.
Milner, 73 SW 225, 00 Mo A 187:
Nelteon v. Neilson. 5 Barb(:SY) 561i;
Dick v. Cooper, 24 Pa 217, 64 Am D
852.

27. Pa tterann v. Drake. 55 SE 175,
120 Gn 478; Roberta v. Hughes. 81 III
130,25 Am Rep 270: Atlee v. Bullard,
98 NW 8BO, 123 Iowa 274; Bacon Y.
Early. 00 NW 353, 116 Iowa 532;

Regard to the Wishes of the Partiea,-An officer of the law having 8

writ of execution in his hands, mnst take all needful and lawful
means to enforce it. He must exercise a sound discretion 8.CJ to time,
place, and manner of sale; and he must consult his own judgment
and not submit to being so controlled by either party to opprese or
injure the other."" It should be borne in mind within certain legal
bounds it is the duty of the officer to obey directions and instruc
tions of the plaintiff2 3 • But the rights of the plaintiff in an execu
tion do not embrace the right to issue instructions, the carrying out
of which will oppress the defendant. Instructions must be lawful
and honest before obedience thereto can be exacted. Neither may
the officer act in the interest of a bidder at an execution sale; indeed,
the law demands that he shall act fairly and honestly as to all
parties.2 3 b It is the responsibility of the officer holding an ex
ecution sale where the subject matter is realty to conduct the
sale in such a manner as to bring the most money, and to offer no
more for sale than is necessary to raise the amount due in the
process in his hands.u However, it is not incumbent upon the
execution defendant to disclose unsoundness of, or latent defects
in, property offered for sale under an execution; the rule of caveat
emptor applies.2s

t3. French v. Snyder, 30 III 330, 83
Am D HJ3: Kiser v. Ruddick, S Blnckf
{Ind] 382; Swartzell v. 'Martin. 16 Ia
619; McDonald v, Neilson, 2 Cow.{~

Y) 139, 14 Am Dec 431: Fatheree v.
Williama, 35 SW 324, 13 Tex Civ App
430.

238. Bee Sec. 97, supra,
23b. Swortzell v. ~Iartin, supra.
14. Coulters v, Meig.'!'R, 101 AU 115

(RI); Reed v. Diven, 7 Ind 180. But
Bee Gregory v. Purdue, 32 Ind 453 at p.
464; Jones v. Kokomo Bldg. A"Isn. 77
Ind 340 at p. 344; Hewson ..,. Deygert,
8 Johns.r!'lYl 333: )farcum v. Thomp
son, 2 SW (2d) 302, 222 Ky 702.

25. Hart v, Hampton. 7 T B Mon
11401139

74; Kcig-hley v. Birch (1814) 3 Campb.
521.

20. Hobbs v. Beaven, 2 Ind 142, 52
Am D 500; Michel Y. Kaiser, 25 1...
Ann 57.

11. National Bank of the Metropolle
v. Sprague, 20 NJE 169.

21. Mc'Cracken v. Haywood, 2 How.
(43 US) 608, 11 L ed 391; Rue v.
Decker, Fed Ca. No. 12112, 3 McLean
575; Rowley v. Hooker, 21 Ind 144;
Stewart v, Vermilyea, 8 B1ackf(lnd)
56; Lane v. Fox, 8 Bleckf I Ind ) 58;
Har-r-ison .... Stipp, 8 Blackfj Ind ) 455.

22&. Howe v. Starkweather, 17 MUll
240; Crane v. Hardy, 1 Mich 58; Allen
v. Parish, 3 Oh 187; Fonda v. Clark,
43 Iowa 300; Whitworth v. McKee, 72
P 1046, 32 Wash 83. See also, Swin
burne .... Mills, 50 P 489, 17 Wash 811,
61 Am St Rep 932.

she gave him a glass of brandy. The
sale broke up, aod in a private room, he
that got the 11l8t gla98 of brandy WaR
declared to be the purchaser.' OJ

~ote 11 .4.LR 546.
17. Dewey v. Willoughby, 72 III 250;

Isler v. Colgrove, 75 NC 334.
18. Hotchkiee v. Homan, 25 Pa Co

314.
18. I..ankford v. Jackson, 21!\la 650;

Davis .... McCann, 44 SW 795, 143 'Mo
172; Ragen etc. Hardware Co. v.
Cleveland BUilding Co. 34 SW 57, 132
Mo 442, 63 Am St Rep 404, 31 LRA
335.

18a. Ragen, etc. Hdw. Co..... Cleve
land Bldg. Co. Aupra; Davie v. ~tc·

Cann, .... SW 706, 143 Mo 172; Cole Co.
Y. Madden, .. SW 397, 01 Mo 585 i State
Y. Moore, 72 Mo 285; Shaw .... Potter,
60 Yo 281; Conway .... Nolte, 11 Mo
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In England in order for any party to a proceeding in chanccry to
purchase, leave of court to do so was necessary.2'7· Where there is
more than one execution debtor, and where the relationship is prin
eipal and surety, co-debtors or otherwise, anyone may' purchase, or
all of them jointly may purchase at an execution sHle.2~ However,
it seems that an attorney, or another standing in the fiduciary rela
tionship to either of the parties, may not purchase at an execution
:-\ille.::9

But the view that an attorney for a party to an execution cannot
purchase at Ii sale thereunder has met with oppositiou.F?" Even
if there is no objection to the plaintiff's attorney purchasing' at
such sale, when questioned the onus is on him to show good faith.
This is because he is an officer of the conrt.30 However, there are
cases holding where defendant's attorney purchases at an execution
sule with the consent of his client, and that where defendant's at
torney purchases his client's property at an execution sale without
his client's consent that no presumption is indulged that the execu
tion dcfendant furnished the consideration or that it Willi made for
the client's benefit.au• In case an attorney for a party to an execu
tion purchases at a sale under the process, the client only can com
plain 3 0 b Judicial officcrs who have any official function to perform
in connection with the process, or sale, are prohibited, as a rule,
from becoming purchasers at such sale.aoc

§ 680. Character and Office of Venditioni Exponas.-By the levy
of an execution a lien is created whose duration is not limited to the
return day of the writ, and from this it follows that the officer has
the authority notwithstanding the return day has passed, to make
the levy productive by sale of the property levicd upon and this au
thority is not dependent upon the issuance of a venditioni exponas,
for this latter mentioned writ does nothing more than to compel the

§ 679. Execution Sale as within the Statute of Frands.-While
there is some conflict of authorities, it is submitted that the weight
thereof tilta the scale to the side of the holdings that an execution
sale is within the statute of Irauds.P! To this extent an execution
sale is distinguished from a judicial one which is not within the
statute of frauds.3s On the other hand statutes are to be encoun
tered providing for a penalty for refusing to comply with a bid
at an execution sale, and it is held that the statute of frauds is no
har to a recovery of the penalty under these statutes although the
bid rests in parol onl,r.33

Where the land of one of two sureties of a third person was sold
under an execution for the debt, and the other. surety bid it off,
an agreement whcrcby the land owner was to pay the bid and take
an assignment of the hid to him was not within the statute of
frauds. 34 A few adjudications may be found holding that an exeeu
tion sale ia without the operation of the statute of frauds.""

.Ionea v. Webb, 59 sw 858, 22 Ky I~

HOO; Bradley v , Heileman, sr SW
7li3, 156 Mo 652; Tonopah Banking
Corp. v. McKane ~fin. Co. 103 P 230,
:11 Xev 29;): Corinth v. Locke, 20 AU
l-iU!), 62 Vt 411, 11 LRA :;(J7.

37a. Freeman on Executione, Sec.
2\12_

28. Bacon v. Early, eupre.
29. Cunnlngbnm v. Jones, 15 P 572,

37 Ran 447, 1 Am St Rep 257; West
v. Waddill, 33 Ark 515j Boyd v.
Huukluson, !J~ (t' 49, 34 CCo\. W7, rev
R3 F S76j Filihcr v. Mc luurnej-, 69 P
usz, nor, 137 CuI 28, 92 Am 8t Rep
68; Geyer v. Geyer, 78 AU 449. 15 XJ
E 124; Saunders Y. Gould. 10 l\U 694.
134 Pa H5, 2 Monn~ 753; Rickl"tt~'

Appeal, 12 AU 60, 0 Sad. (Pa) 247.
29&. Bee note :lOa, infra, this sec

t ion: Blight Y. Tobin. 7 T B "Mon(Ky)
612. 18 Am Dec 210; Walle Y. Petti·
hone, 11 Oh 67, 37 Am D 408; .Iones
v. M:artin. 26 Tu 57, 80 Am D 641.

30. Johnson v. Johnson. 119 P 22, li6
Wasb 113; Arnold v, Kess, 212 F 290;
Ross v. Drouithet, 80 SW 241, 3.t 'rex
Civ App 327; Douglass v. Blount, 67
SW 484, 95 Tex :IG9, 58 LRA 699.
Holding, however, that consent of the
client is neceeaary. E!ipecially where
the plaintiff's claim is satisfied in full
from the amount of eale to the at
torney. Leisenring' v. Black, 5 WaltlJ
(Pa) 303, 30 Am D 322; Jones v, ~far

tin. 26 Tex 57, 80 Am D 041.
3Da. Fisher v. Mclnerney, supra.

See also, note 136 Am St Rep 813 et
~eq. See also, Douglass v. Blount, 811

prn.
30b. Saunders v. Gould, 16 AU 807,

124 Pa 237; Wbitmao v. O'Brien, 20
Pa Super 208.

30<:. E. E. ForOOIl Piano Co. v. Hen
nington, 53 So 777, 98 Misa 51, AC
1!113A 1216; Scott v. Cahit, 2 La 80;
None M. Co. v. Wingate, 113 SW 1R2,
51 Tex Civ App 609. But Bee, Bell

5U

County v. Felt~. 132 SW 123, 103 Tex
xlfl, rev 120 HW (Tex Cj., App)
1065, 122 SW 269.

31. Remington v. Linthicum. 14 Pet.
(US 1 84, 10 L ed 364; Robinson v.
uarth, 6 Ala 21)4. 41 Am D 47j White
v. Far-ley, S So 215, 81 Ala 563:
Chapman v. Harwood, 8 Bluckf Llnd j
HZ, 44 Am D j:JH; Duvall v. Waters.
1 Bland (~fd) 560, 18 Am D 350;
Hand v. Grant, 5 Smedea &:. M{~1i8S)

SOB. 43 Am D .i28, see also 10 Smedea
&: M 514; Catlin v. .Iuckson, 8 .Iohns.
(NY) fJ20; Elfe v. Gadsden, 2 Rich L
lBC) 373; Rugely v. Moore, ~4 sw
:J70, 23 Tex Civ App 10.

32. Halleck v. Guy, 9 Cal 181. 70 Am
D 643; Warfield v. Dorsey, 30 Md
290, 17 Am Rep fl62; Nlcbol v. Ridley,
5 Yerg(Tenn) 63, 26 Am Dec 2.')4;
Robertson v. Smith, 26 SE 570, 04 Va
250, 64 Am St Rep 723; Attorney Gen
eral v. Day, 1 Vf"'l! 218.
54.2

33. Lockr-idge v, Baldwin. 20 Tex
303, 70 Am Dee :I8;;. The court in this
case aatd :

"The objection that there was no
memorandum in writing made to bind
the contract of ~ale is equally unten
able. This ill not a proceeding to en
force a contract for the sale of land,
but to enforce a penalty for not com
pleting the contract of sale agreed up
on by the making of the bid."

34. Hockaday v. Parker, 53 NC 16.
This holding &8 a rule of general ap·
plication is weakened by the fad that
North Carolina holds that execution
calee are not within the statute. Tate
v. Greenlee, inrra.

35. Endicott v. Penny, 14 Smedee 4;
!\of( :\lili~) IH i Hand v, Grant, 5 Smedee
&:: M(Miss) 508, 43 Am Dec 528, see
alec 10 Smedee • 11 514; Tate v.
Greenlee, 15 NC 149; Emley v, Drum,
36 Pa 123; Nichol ...." Ridley, supra.
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performance, on the part of the officer, of a preexisting duty.38 The
words venditioni exponas mean, "you expose to sale," or that "you
sell for the hest price you can obtain."3' Tbe writ known by tbe
name of venditioni exponas is one which directs the sheriff to expose
to sale lands and goods which he has theretofore levied upon by
virtue of a writ of fieri facias or execution and returned it to the
court without making a sale.3 8 Under statutory procedure, in some
states, the writ we have under consideration performs the function
of an alias execution. The Supreme Court of Kansas held that a
sale made thereunder, even though the execution defendant had die-t
after the levy and before the issuance of the alias execution was
valid without any revivor. The alias execution was treated as '"CII·

ditioni exponas.3D In some jurisdictions it is necessary to issue
this writ to complete a levy already made, and it is there generally
held that 8 sale under the orurinal execution after its return day is
void.40 However, in others, the officer may proceed under original
execution where a levy has been made, though the return day has
passed before the day of sale, without any new process being issued
whatsoever. Tbe situation is not changed by tbe fact that tho
execution is actually returned." It is well settled tbat in the
absence of a statute to the contrary, an officer who bas entered into
the service of execution upon the jndgment debtor by levying same
on or before the return day and after the actual return of the writ

itself, continues to bold the property and may prosecute such further
proceedings as may be necessary to convert the property, whether
real or personal, into money for the purpose of satisfying the judg
ment. This is especially so where the officer has been interrupted
by an injunction or other restraining process, at the instance of the
judgment debtor. 4 ll' However, in those jurisdictions where the issu
ance of the writ of venditioni exponas is required, or where it is
thought advisable to issue the same, the execution and levy consti
tute a proper basis upon which to predicate the issuance thereof. 4 :1

As heretofore indicated, the only office the writ performs is to com
pel or authorize a sale of property that has theretofore been levied
upon. 4 " In this respect the writ is considered a part of the execu
tion. 4 l'i Since the former proceedings consisting of the issuance
of the execution and levy thereunder are the basis of the writ of
venditioni exponas, it seems that a recital of such former proceed
ings ought to be inserted thereiD.4 & It seems, that it may in some
cases be authorized in the venditioni exponas to levy on other prop
erty sufficient to make the balance due on the judgment:"

38. Southern California Lumber Co.
v. Ocean Beach Hotel Co. 29 P 627, 94
Cal 217, 28 Am 8t Rep 115, and note
on sale after return date. Colyer v.
HiJo!giD!I,1 Dl1v(Ky) 8,85 Am Dee 601,
and note : Howell v. Sherwood, 147 S
W 810, 242 ~fo 513, eee also note 76
Am D 83; Caffery v, Choctaw Coal &
Min. Co. 88 SW 1049, 95 :Yo App 174.

37. Richmond Cedar Work!'! v.
Stringfellow, 238 F 264; Powell Y. GOY·
ernor, 0 Ala 36.

31. Richmond Cedar Works v. String
fellow, slIpra.

39. Taylor Y. Miller, 13 How.(US)
287, 14 Lcd 149; Barber v. PNlY, at
Ark 392; Wolf Y. Heath, 7 Bla~kf

[Ind} 154; Rain v. Young, 50 PiOnS,
8t Kan 42S, 78 Am 8t R 325. In the
course of the opinion the court said:
"Au execution leeued in the lifetime of
a judgment debtor and a levy made
thereunder, being an entire thing, ceu-

not be superseded after proceedings
thereunder have been begun in obedl
ence to the command of the writ. Th..
Iaat execution. under which the prop
erty was sold. is, by the provisions of
our statute, to hP. given tbe same ('1T('d
aa lL common law writ of venditioni
exponas, which was a process in ccn
tfnuaticn and "ompll'tiun of a. previous
execution h.v whb-h the property bact.
been appropriated and placed in the
custody of the law:' Holman Y. Hol.
man, 66 Barb(~Y) 215; Bigelow v.
Itenker, 25 Ohio ~t ,~,42.

40. Hlgbtowr-r v. Handlin, 21 Ark
20; Arlll>1trong v..Jackson, 1 Blackf
(Jnd) atu, 12 Am Dec 225; Buckley
v. Mason. 72 ~'"W 104:1, 52 Neb OJ!l;
Mitchell v. Ireland, 54 Tel: 301; Cain
v. Woodward, 12 RW JI0, 74 'I'ex (j40;
Hester v. Duprey. 46 Tex 62;;.

41. Hensen v, Peter, 164 P 512, 9;')
W••h 628, LR.UOI8F 682, 166 P 1110.
97 Waah i02.
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Cli. Corbin v. Pearce, 81 III 481;
Rose v. Inrrram, OR Ind 278; Moomev
Y. Maas, 22 Iowa 380, 92 Am Dec 395';
Knox .... Randul l. 24 :\Iinn 479; John
80n v. Bernia, 7 Neb 224; Hensen .,..
Peter, aupra r Clerk v. Withers, 2 Lei
Raym 1073, !l2 Eng Rep 211.

«3. Locke v. -Urad}-, 30 MiiJS 21;
CatTery Y. Choctaw Coal 11 Min. Co. l'IU'

pra.
44. U. 8. Y. Hogg, 112 F 000, 50 CCA

00' 111 F 292; Lo.. Y. Skaggs, 105
1I~~

SW 439, 31 Ky L 1292.
U. Neil v. Colwell, 66 Pa 216; Mc·

Lanahan v. Goodman, 108 AU 206, 265
Pa 43.

48. Taylor .... Doe, 13 Howl US) 287.
14 I., Ed 149; Dryer v. Graham, 58
Ala 623; Fenno ,., Coulter, 14 Ark 39:
Busey s . Tuck, 47 Md 171; nail v.
Clagett, 63 Md 57.

C7. Quinn v. Wlawall, 7 Ala 645; Zug
.,.. Laughlin, 23 Ind 170. Powell Y.

Baugham, 31 NC 153.



§§ 583, 584 SHERIFFS, CORONEBS, AND CONSTABLES

RETURN OF PROCESS, GENERALLY

CHAPTER XXIII

§ 582. Necessity for Return.-If the law does not require a re
turn of process, then Done need be made, even though such process
is a writ issuing out of a court of record.P It is undoubtedly true,
that it is the service of summons that gives jurisdiction to the court,
and not the return or proof thereof, hut it is also true that the re
quired proof of service must be furnished before a court is au
thorized to make a finding that it has jurisdiction over the person
of the defendant in case of service of summons or in any other case

§ 681. Return Dellned.-A "return," of process, in legal parlance,
is a statement in writing, made by a ministerial officer, of the man
ner in which he executed a process placed in his hands. It is neces
sary in any instance, and is evidence of the officer's acts simply be
cause the law requires it. If the law does not require such a return,
none need be made, even on the execution of writs of court. Nor
is an unauthorized return evidence of the facts recited therein;
it is nothing more than the private memoranda of the person making
it, and CaD be used as evidence only as other private memoranda
can be used.!

can t ile Town Mutual Life In8. Co. 128
SW 9\-15, 228 !\io 5R5, 137 Am St Rep
665; Burleigh v. Wong Sung Leon, 8U
pra_

5. Albright-Pryor Co. v. Pacific Seil
ing Co. 55 SE 251, 126 Ga 498, 115 Am
St Rep 108; Reynolds v. Gladya Belle
Oil Co. 2U P 576, 75 Mont 3:J2: City
of Dallaa v. Crawford, 222 SW(Tex
Ctv App) 305; Williamson v, William·
80n. supra.

8. Crocker on Sheriffs (3rd ed.), flee.
47; Strandberg v. Str inuer, supra.

7. Murfree on Sher-iffa, sec. 836;
WablOn on Sherttle, page 68.

8. .Ioh naon v. Gilkeson, 81 Mo 55.
9. Wahoo OD Sher-iffa, page fi9.
10. Dul ston v. Thorpe, Cro Eliz 767.
11. Sheppard v. Hill, 6 Ark 308;

Reinhart v. Luge, 24 P 1080. 86 Cal
[2 Ander.on on Sheriff_]

§ 683. Forms of Returns.-The return of service should be made
upon the hack of the writ or process, or upon a separate sheet of
paper and attached thereto." An indorsement of the return of an
attachment annexed to the writ instead of on the writ itself is re
garded as only an irregulaeity." In most states, however, the form
of the return is prescr-ibed by statute, which should be consulted.

§ 684. In Whose Name Return Should Be Made.-At one time
it was the rule that a return should contain the Christian name as
well as the surname of the officer making it,· but such strict rule
would hardly he enforced in our time. In a very early English case
it was held that a return was good although the sheriff had not
signed it at alP· The return ordinarily should he signed by the
officer who made it, hut if it is made hy a deputy it should he signed
by the principal officer's name, hy the deputy, although, in these
circumstances, the principal officer hi~self may sign the return
without mentioning the deputy, who actually made the service."

3. Blaker v. Lushbuugb, 7 Alal>ka
57 i Herman v.. Santee, :11 P SOf), 103
Cal 519, 42 Am St R 145; Morrlssey
v, Hammon, 117 P 442, 160 Cal 808;
Willi:llllSOIl v, Williamson, 280 P 651,
52 Nev IA, rehearing denied 2\)6 P
1113; Burleigh v. Won~ fiung Leon, 130
At! 184,83 NH 115; Cranston v. Stan
fleld. 201 P 52, 12:J Ore 314; Marin v.
Titus, 122 NW ;JUlJ, 23 SD 553; Elias
v. Boone Timber Co. 102 SE 488, 85
W Va 508.

t. Newman's Estate. 16 P 887, 75
Cal 213, 7 Am St Rep 146; Call v,
Rocky Mountain Bl:'11 Tel. Co. 102 P
146, 16 Idaho 551, 133 Am St Rep 135
and note; Boyd v. Cheaepcake &. O.
Canal Co. 17 Md 195, 70 Am Dec 646;
Brown v. Heinke, 199 NW 235. 159
Minn 458, 35 ALR 413 j Kahn v. Mer
546

where proof of service is necessarily determined by the court." If
process has been served, the court has jurisdiction, whether it has
been returned or not, since it is the service that confers jurisdiction
and not the return' It should he noted, however, that it is neces
sary to make a return for evidentiary purposes, and without such
evidence the court is without authority to conclude that it has juris
diction." In order that a return shall acquire the verity and dignity
of an official act, it must be required by law; otherwise, it has no
more efficacy than any other private memorandum.P

.. Crocker on Sberiff8 (3rd ed.] , see.
401. See Sec. fi81, eupra.

1S4.11

1. Strandberg Y. Stringer, 216 P 25,
12:i Wuh 358. See Sec. 582, infra.
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Some authorities incline to the view that it would be tbe better
practice for the return to be made by the deputy, signing tbe prin
cipal's name, by him, but this is in most cases an irregularity and
in case of death of the deputy. the principal officer may make such
return without mentioning the deputy's name." The hetter rule
is that a return in the name of the deputy alone, he not being the
duly elected and recognized office holder, is invalid·s But there
are to be found authorities maintaining a contrary view. l e Where,
by virtue of statutory enactment, a deputy's authority and power
continne after the death of the principal officer until the vacancy is
filled. he may make a return in his own name, after the death of
the sheriff. ta It is (If no importance, however, that the name of the
sheriff is written below that of his deputy instead of above, as is
customarily dODP..l 8 An unusual pronouncement was made by the
Supreme Court of New York wherein it was held that in a case
where a summons and other papers were placed in the hands of a
deputy sheriff hut he died after making service but before making a
return thereof, the court received affidavits made by third parties as
to statements made by the deputy while he was sick. as to the serv
ice made and the time and place thereof, upon which the court pred
icated an order for the sheriff to make a return. The hearsay charac
ter of this evidence did not seem to have entered into the court'.
consideration." It is submitted, however, that such precedent would
hardly be controlling in subsequent cases. The affidavits here could
not have been supported upon any theory of a dying declaration.

While it Ia true that a deputy should make a return in the name of
the principal officer, a retnrn of the principal officer supplemented
by an affidavit of the deputy who actually made service will suf
fice.1S A return made without adding the official character of the
officer making it, seems to invalidate it.'Oa But. since a deputy
officer h... no official standing. it would seem that a return in the
name of the principal and followed by his official title that tbe fact
the deputy failed to add his official title after his name would not
avoid the return.

§ 686. Construction of Return.-The return should receive a
reasonable construction, bot reaaonabl e intendment should be in
dulged in favor of the return and with a view to holding that an
officer of the law has performed his legal duty. If, from such con
struction, it can be reasonably deduced that service was made, it
will sustain a judgment." The language of the statnte with re
spect to returns need not be used; any language may be employed
80 long as it, with reasonable certainty, appears that the service Was

made.20 Where the return of an officer, indorsed on process, is sus
ceptible of different meanings in construction of the return, that
meaning will be adopted which is most conformable with an officer's
legal duty; this is in accordance with the presumption of a proper
discharge of an official duty·' The language employed in the
whole return will be considered and in case there appears to be two
return. they will be construed together.22 A sheriff, or other offi
cer charged with the dnty of serving process, should be certain in
the language used in the return, yet the highest degree of
certainty is not required.22a It has even been held returns upon

395, 21 Am st Rep 52; Boise Vall@y
Traction Co. v. Bnise City, 214 P 1037,
31 Idaho 20; Thompson v. Phillips, 200
N'V 127, 198 Iowa 1064: Gray v. Wolf,
42 NW 504, 71 Iowa 830; Orchard Y.

Peake, 17 P 281. 69 Kao 610; Mc
Knight v. Connell, 14 L. Ann 396;
Kelly v. Harrison. 12 So 261. 69 Mi!'!lJ
858; Bennett v. Vinyard. 34 Mo 218;
Ilennethum v. Bowers, 19 AU 361, 133
Pa 332; Swearingen v. Swearingen, 193
SW(Tu Civ App) 442.

12. Goddard v. Harbour, 44 P 1055.
50 Kan 744, 54 A.m St Rep 608 i Inger
Roll .,.. Sawyer, 2 Pick.(Mus) 276;
Kuefl'ner .,.. Gottfried. 191 NW 271. 154
Minn 70.

13. Stattl T. FiBher. 130 sw 35. 230
Mo 325. AC 19]2A 970; Stuckert .,..
Thompson, 164 BW 692, 181 Mo App
518; Bclerd T. MasoD. 86 Pa 138;

Arnold .,.. Bcott, 39 Tex 378 j Ben
nethurn v. Bowers, 8upra; Kelly v.
Harrison, BuprR; Kueffner v. Got.t
fried, eupra , Gray v. Wolf, eupre t

Thompson v. Phillips. 8upra; Reinhart
v. Lugo, supra.

14. Spafford v. Goodell, 22 F Cu No.
13,197. 3 McLean, 97; Bean v. Heffen
dorfer, 2 SW 558, 84 Ky 685, 3 SW
138, 8 Ky L 739; Stoll v. Podley , 58
NW J042, 98 Micb 13; First Nat1
Bank v. Ellis, 114 P 620, 27 Okl 609.
AC 1912C 687.

U. Timmerman .,.. Pbelpll, 27 m 406.
In thi!'! cue the return wall signed by
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18. Zepp ,.. Hager, 70 fll 223.

17. Barber T. Goodell, 68 How Pr
(NY) 364.
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19. Farmer!'!' State Bank v. Inman,

92 So 604. 207 Ala 284 i Morrow v. Nor
vell-Shepletgb Hardware Co. 51 So 766,
165 Ala 331; Blaker Y. Luehbeugh, 7
Alaflka. 57; W"hittlesey v. Starr. R
Conn 134; Devi-. Y. Burt, 7 Iowa 56;
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eult Judge, 213 NW 143, 238 Mich 119;
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49 Minn 140. 32 Am St Rep 536; State
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Welltl. 213 SW 830, 27C Mo 67; MlloUe
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hardt T. Baker, 46 NYS 707. 20 Miee
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470, 49 NYS 357, 25 App m- 197. alf
57 Nil 62g, 163 NY 410.

20. Cain Y. Courter, supra.

21. Mcr.owin v. Dickson. 02 So 685.
182 Ala 161; Fear!'! v. Tbompeon, 2
So 719, 82 Ala 294; Mayfield v. Allen.
MinorfAla) 274; Hennes v. Hebard,
135 N\V 107.1. ]69 Mich 670; Sodini
Y. Sodini, 102 NW 86], 94 Minn 301,
110 Am St Rep 371; Farmers' State
Bank v. Inman, supra; BIiDn Y. Cheee
man, Aupr•.

22. PilloW' ,.. SenteJle, 39 Ark 61;
Farmers' nank Y. Riley, 272 SW 9, 209
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diJl'erent instrnments served at the same time ought to be construed
together.D In some jurisdictions a return of process showing that
it had been executed or served without a recitation of what was
actually done thereunder has been beld snfficient.'" But where the
statute requires that the return disclose the manner of service, then
8 recitation therein. without more, that it was served or executed is
insufficient.26 But even in the absence of a statutory requirement,
good practice would seem to dictate that the certificate show what
was done rather than a conclusion of the officer. The objection to
the use of the word "levy" in a return of a writ of attachment in
stead of "attach" is regarded as hypercritiral.::e In order to sus
tain a return of an officer, resort may be had to judicial notice as
to the locality of a municipality, as well as the official character of
the officer serving the process.26a Where return of an officer is
silent as to place of service, a presumption arises that it was served
within the territory where the officer could lawfully make the servo
ice.~b Where process is against two defendants, a return by the
officer that he had been unable to find the defendants, naming them,
will be construed to mean tbat be could not find either of them.·ee
Where a summons was directed to 8 man under the name of Robert
J. Nelson, but was, according to return of the officer, served upon
John S. Bradley, whom, it was certified was also known as Robert
J. Nelson, was sufficient to sustain a judgment against Bradley un
der tbe name of Nelson. The officer making this service certified
that he personally knew tbe defendant, and knew him to be Brad
ley, but was also known as Nelson.26• Indeed, process on a defend
ant by a wrong name is as effectually served as if served on him by
his right name i and if in such case a judgment is taken against him,
it is as binding as if rendered against him in his right name. It is
not the name that is sued, but the person to whom it is applied. A
person may be sued in the wrong uame but the judgment is binding

if he can be identified as the person intended. The rule is the
same whether defendant is a corporation or individual.26e

§ 586. In Some Cases It Is Imperative to Show How Service Waa
Made.-Where there are different methods prescribed by statute by
which service may be made as, for instance, by reading to the party
to be served, or leaving the process at his residence, and the like,
the return should show what was done thereunder.""" It has been
held that a return reciting, "I executed the within by reading to
the within named A. B. at his residence at White County au the
17th day of March, 1847," was a good and sufficient return, followed,
of course, by the name of the officer serving it.... Where one form
or method of service only may be resorted to, under certain condi
tions, and the return shows service was in that manner, then the re
turn ought to show that the appropriate conditions existed. allow
ing service in the manner it was made, as in case the defendant
could not be found. or he was a nonresident, or where service is
permitted on an agent in certain contingencies." Where 8 statute
provides for substituted service, and that if the defendant was not
within the county of his residence, then that the service could be
made by leaving 8 copy of the process to be served with some mern
her of his family over fourteen years old, and where, under such
statute, the return showed that the defendant was so sick that the
officer could not see her, and that the process was served by leaving
a copy with a member of the family over fourteen years old, was
insufficient, siuce the above meutioned method could only be reo
sorted to in case of absence of the defendant from the county, and

84 Am Dec 111; Farmers' State Bank
.... Inman, supra.

23. E. A. Roeenhem Co..... Coben. 32
Ohio Cir Ct 637.

24. :Mayfield v. Allen, Minor(Ala)
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that method of service was unavailahle."" The absence must be the
sort of absence permitted, to be resorted to, for substitute service.Sl.

§ 587. Service of Process hy Reading.-Where there is no stat-
. utory method prescribed, tbe general rule seems to be tbat the

original process should he served by reading it to the party to be
served therewith.3 3 However, it does not seem that it is indis
pensable that the officer himself should read the process himself to
the defeudant. It is sufficient if it is read by another in the presence
of the officer and the defendant" Still, it must be actually read
to the defendant personally by someone.P" If the process is read
in the presence of the defendant to be served, that is sufficient
whether the reading is addressed to the defendant or oot.3 3 In
some cases, however, it has been held, that the reading of the process
in the hearing of the defendant to be served therewith is insnffi
cient.'. A substitution of the officer's language in reading the
process for that of the summons ia not permissible.P" The fsct
thst the party to be served advises the officer that it is unnecessary
to read the process, since he, the party to be served knows the con
tents thereof, does not dispense with the reading of the process.as

A different situation is presented, however, where the defendant re
fused to stsy or listen to the reading of the process to him.3 0 If the
defendant refuses to remain where the officer is, or departs to avoid
service, or refuses to listen, then the officer should make 8 return
that he served the process on the defendant hy offering to read same
to him, but that the defendant refused to listen, or otherwise pre
vented the reading to him, and this is a good return and will war
rant tbe rendition of a judgment against the defendant thereon .....
The law, also, contemplates a personal presence when the service
by reading is made, and the mandates of the law are not satisfied by
reading the same over the telephone, and the situation is not dif-

ferent even if the officer returns that he recognized the defendant's
voice in the telephonic conversation.s!

§ 588. General or Special Return.-Where, nnder statutes, there
are two kinds of return, general and special, the return of the offi.
cer must comply with one or the other. It seems that a general
return may he such where an officer merely certifies that he executed
the process, bnt where the return attempts to set out the facts or
means by which tbe service was made. then it must fully comply
witb the law in tbat respect and show that everything demanded
by the statute was actually done. In other words, if the return con
tains too much for a general return and not enough for a special
return, it will not be sufficient to support a default judgmcnt.4 :1

§ 589. Oompliance with Law Demanded in Retnrn.-As a general
rule, if the return shows how, on whom, when and where the process
was served, this, undoubtedly, suffices.4.3 However, where it is at
tempted to make service by leaving tbe process with a member of
the defendant's family, over a certain age, as required by statute, it
must be made to appear from the return, in order to be snfficient,
that the statute was complied witb; tbat is to say, that tbe process
W88 left with a member of the family and that the person to whom
it was delivered was over the age prescribed by law." Likewise.
where the process may be served under statutory provision by being
left at the "usual place of abode" of tbe defendant, a writ left at
his "house" is insufficient.4 5 The return is fatalJy defective where
it is left with some one at the residence or usual place of abode
and the person with wbom it was left is not designated·a

§ 590. Necessity of Showing Delivery of Oopy.-Where a statute
requires tbat with the service of process a copy of it or other docu
ment should be delivered to the party served, the fact of such de-
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livery must appear by the return, as well as tbe service of the
process itself. In the absence of such showing in the return, a
default judgment may not be entered.·' No compliance with tbe
requirement is had to make delivery of a copy of the process or
other paper required to be delivered, where an incorrect copy is de
livered.-ITa When a delivery of process is required, it must be de
livered to the defendant personally and a delivery to another will
not suffice.e" It has bcen held, even, that a delivery to a tbird party
at the request of the party to be served is ineffective.4MB A delivery
to anotber, although the defendant admits tbat he received the sum
mons from such party to whom it was delivered, is insufflcient.s"
On the other hand, the enclosing of a summons in an envelope and
delivering it to the defendant in person who immediately opened it
is a sufficient service.P? Merely asking the party to be served his
name and being given the name of the person to be served, the
thrusting of the paper to bim tbereafter, wbich fell to the ground
out of his sight is insufficient service.P! Neither is laying the paper
on the body of a man in his last sickness, being too ill to compre
hend what was being done, sufficient. Depositing a paper in a chair
without more, in the presence of the defendant, is not a sufficient
service, and a return to this effect would be insufficient npon which
to predicate further proceedings. r5:.a However) it seems that a re
turn showing service of summons on a wife at her home complies
with personal service if a copy intended for her is delivered to her
husband in her presence and read to her by the officer. she fully un
derstanding the matter, and a return showing this to be done is suffi
cient.rs.3 On a similar state of facts, however, it has been held that
it was insufficient, and a return to that effect would not support a
judgment based thereon.M A return showing that the service of

§ 691. Person Served Should Be Identifted in Return.-The re-

copy was made hy mail does not comply with the law.... A return
that the process was executed by personal service by leaving a copy
at the party's home falls short of proper service.5 0 A return recit
ing that the officer delivered a copy of process to the defendant cor
poration in person, to a designated person) who was the corpora
tion's local agent, is sufflcient.s" A return showing that the process
was given to the defeudant, or left with him, or was handed to him
is generally regarded as sufficient, these expressions being tanta
mount to delivery 5S However, it has he en held that a return merely
that the process was delivered to the defendant is insufficient with
out adding that it was left with party to whom it was deliveredo"

It has been held, however, that where the statute provided for the
execution of a summons by leaving a copy with the defendant, which
fact the statute required to he shown in the return, and a return 88

follows: "Rec'd Sep. 7th, 1912, & on Sep. 9th, 1912, I served a copy
of within complaint on W. T. McGowin," was a sufficient compli
ance with above mentioned statnte.60
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livery to the defendant in person of ..
true copy of the citation and petition
'at the following times and places, to
wit: By service upon George E.
Stoner, ita local agent, iu pereou.' Of
course, it was impossible to have de
livered the procesa to the defendant in
person, because it ill .. corporation, in
M4

capable of receiving it, except through
some perann who represents it."

68. Duck v, Buck, 60 DI 10!t. See
.180 McAllum v. Spinks, 91 So on.., 129
Miss 231; Fenner 7. Prudential Ins. Co.
19 Pa Dist 15; Bortnski v. McCaleb, 26
Pa Dist 813.

59. Syracuse Molding Co. v. Squires,
15 NYS 321, 61 Hun 48, 21 NY Civ
Proc 58, 39 NY 8t 8~4. rev 19 NY Civ
Proc 241, 13 NYS 541; Duval v, Boston
etc. R. Co. III NYS 629, 58 Mise 504.
In the above cited case the court sl\id:
"The constable in his return cer-tiflea
tha.t he served the within eummcne
and verified complaint personally UPOD

the Boston &: Maine Railroad Com
pany, the defendant corporation within
named, by delivering true copies there
of to Charles Terry•• freight agent of
said defendant corporation, etc. There
ill no averment that the officer left
such copies with penwn eer-eed. It wes
not eufflcieut (or the constable to certi
fy th&t he delivered the copies to the
freight agent. He should have added.
that he left the eeme with him, if euch
were the fact."

60. McGowin T. Dickson, 82 So 685,
IBl! Ala 161.
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turn of process should show that the service was made upon the
person or persons named therein to be served. So, where in a sum
mons the defendant's Dame is correctly set out, but is incorrect in
the retnm, bnt which cer-tifies the within defendant was served, that
is sufflcient, The general rule to be amalgamated from the ad
judications is this, that where there is some variation between the
Dame in the summons and in the return, but not wholly different,
and the return certifies that officer served lithe within defendants,"
such variation will not vitiate service or return. Gl On the other
hand, where a return showed that the service was made upon Rafael
V. Vidauri, whereas it should have been served upon Atanacio
Vidauri, it is insufficient in the absence of any evidence that both
names referred to the same person.S2 A return certifying that the
process "came to me on the 13th day of April A. D. 1883, and execut
ed on tbe same day of April, A. D. 1883, by delivering to the de
fendant, the G. H. & S. A. R. Co., in person, hy and througb H. B.
Andrews, tbe Vice President thereof, a trne copy of this citation,"
was held to be fatally defective as showing Andrews and not the
officer served the process.M Where tbere are a number of parties
to be served, the return should show and identify each of them, and
if it fails in this respect it wiII be insufficient as to tbose parties
not named in the return. Got A return that the process was "executed
on all in my bailiwick but Richard Stratton" fails to comply with
tbe requirements of tbe law, it not appearing bow many of tbe de
fendants resided in tbe bailiwick referred to.ss However, it bas
been beld tbat a process returned whicb was directed to be served
upon a number of persons, that it bad been executed on tbe parties
is sufficient.GO Where it is necessary, to accomplish the service, to

deliver to each of the defendants a copy of tbe process, tbis fact
"must appear by the return of officer serving the process that a
true copy thereof Was delivered to each of tbe named defendants
therein." 8'J

§ 592. Sufficiency of Copy to Be Served.-A service of a copy
upon the defendant need not indicate wbether the seal of the court
was thereon.v'' But due care should be exercised to the end that
the copy prescribed by law is delivered, otherwise the return is
subject to be invalidated. Where, however, the statute requires
that a true and attested copy should be presented to the defendant.
a return that a true copy was delivered is insufficient. 6 9 A return
that the officer served "a copy of the summons" is equivalent to a
return that be served "a copy certified" by tbe clerk of the court,
particuiarly where the matter is raised by a collateral attack on the
judgment.To

§ 593. Wha.t Should Be Shown hy Return to Ma.ke It Valid.-It
sbould not be very difficult to make a correct return. The statutes
in most jurisdictions prescribe bow the return sbould be made, and
it is not a difficult matter to follow the plain mandates of tbe stat
ute. The time of service should be stated with reasonable cer
tainty.T1 Indicating the year but omission of tbe century does not
render a return invalid, as where the service is certified to have
been made "in the year 11, without any abbreviation mark indicat
ing that the year 1911 was meant." T2 The montb may also be in
dicated by numerals.If Where it is clear that an error is made in
tbe date of the receipt of process tbis will be disregarded, as, wbere
tbe date of receipt is shown to be after tbe date of service.T4 In
construing a return, hypercritical criticisms will be disregarded.T"

41 P. Co 427; Brenner Y. Meltzer, 14
Pa Dillt 461.

70. Brown T. Lawson, 51 Cal 815, see
also Hall T. Harrisville Southern R. Co.
137 BE 228. 103 W V. 2B7.

71. Mansfield v. Ramsey, ID8 SW
(Tu Civ App) 330.

71. O'Donnell T. Kirkes, 147 SW (Tel:
Civ App) 1187.

73. Cloyea v. Phillip, 149 SW (Tn:
Civ App) 549; Stephens 'Y. Auatin, 298
SW(Tex Civ App) 932; Miller Y. Davis,
180 S\V(Tex CiT App) 1140.

74. Stephens v. Auatin, supra.
75. Fannen' State Bank 'Y. Inman,

92 So 60e4, 207 Ala 28.f; Weet"WD

87. Schramm v, Gentry, 64 Tex 143;
Vaughan Y. State, 29 'I'ex 273; Ruther
ford T. Davenport. 16 SW 110, 4 Will·
Ion Ciy Cas Ct App Sec 244.

88. Sietman v. Goeckner, 127 111 App
67; Hughes v. Osborn, 42 Ind 450;
Lyon Y. Baldwin, 160 NW 428, 194
Mich 118, LRA1917C 148 and note;
Herold 'Y. Coate., 129 NW 998, 88 Neb
487; Elr&my 'Y. Abeyounill. 126 SE
743, 189 NC 278; Commercial Corpo
ration 'Y. Krueger, 262 P 937, 123 Ore
534.

88. Herrington T. Harter. 21 Pa Dist
369, 39 Pa Co 131; St.andard Talking
Mach. Co. Y. Bonani, 23 Pa Dist 201,
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to be a mere clerical error. Abraham
v. Miller, 95 P 814, 52 Ore 8; O'Donnell
T. Kirkes, 147 SW(Tex Civ App) 1167,
but see Sec. 593, notes 83 et seq infra.

82. Vidauri Y. State, 3 SW 347, 22
Tex App 678.

83. Galveston etc. R. Co. 'Y. Ware.
11 SW 918, 74 Tu 47.

84. Dickison T. Dickison, 18 NE 881,
124 Ill 483; Carper T. Woodford, 38
NW 39, 24 Neb 135; Fitzpatrick v.
Dorris Bros. 284 SW(TexCivApp) 303.

85. Hackwith v. Damron. 1 TB Mon
(KYI 235.

88. Florence 'Y. Pesehal, 60 Ala 28;
Cantley Y. Moody. 7 Port(AJa) 443.
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81. Houghton v. Tibbets, 58 P 318,
126 Cal 57; Schlack" v. Johnson, 56 P
873, 13 Colo App 130; Peterson T.

Little. 37 NW 169, 74 Iowa 223.
Where the certificate showed service on
Mrs. G. B. Little. G. B. Little, being
her husband's name, which was the
same as the name in the summons. the
judgment was rendered against her as
Ora M. Little, this wa. held to be no
ground of eomplalnt, in the absence of
a showing she ....aa not known by both
names.

Sandwich Mfg. Co. v. Earl, 57 NW
938, 68 Minn 390. Where the given
name of defendant wu "Joseph" and
the retlU'D stated "Jasper"wu held
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If the place of service is required to be indicated, this provision of
the statute should be complied with.'· It is generally sufficient to
state that the service was made in a specified county or city." If
the county is sufficiently designated, it will not be set aside because
the state is omitted, since lithe court will take judicial notice" that
a designated county is within the state'8 If the return shows that
it was served in another state by an officer of the state where the
process was issued, that is insufficient upon which to predicate
further proceedings, and may be ignored by the party attempted to
be served.'9 It has been held that if au officer's return of service
of process is headed with the name of the state aud a particular
county that the various acts of service which his return sets forth,
unless specifically mentioned as performed elsewhere, will be con
strned to have beeu done in the county and state named at the
head of the return.r" However, a contrary result has been reached
by the Missouri Court of Appeals, wherein it was held that nothing
would be presumed in favor of the return, but that the return itself
must show that every statutory requisite had been complied with;
that where a return was headed up "State of Missouri, County of
Pike-i-ss" it was held that "primarily this caption is to be taken as
showing the venue of the return and not the place of service."81
A return of a summons, "Executed this writ in the city of St. Louis,
Mo., this sixteenth day of July 1906 by delivering a copy of the
writ and petition as furnished by the clerk to C. L. Whittemore, the
adjuster of the said defendant (heing au insurance company) under
the provisions" eto., was insufficient, it being held to be necessary
under the statute authorizing service on an adjuster of an insurance
company to show that he was acting in such capacity in the state;
and that the return ought to show the adjuster was such for a non
resident insurance company which was unauthorized to do business
in the state, since it was only such that was subject to service in tbis
manner.St. But where a return recited that the process was served
upon HArmour Packing Co., (now Armour & Co.,)" Armour Packing
Co. being sued and the defendant named in process, it was held
that service would be sustained i and that "{now Armour & Co.,}"

would be rejected as surplusage."· The return should also certify
the person served 80 that he may be identified therefrom.... Under
this rule where a summons is directed to "Samuel B. Bancroft," the
return is insufficient, it showing service on S. B. Bancroft."" But. if
the certificate of return had certified that "S. B. Bancroft" was the
within named defendant, then it would have been sufficient.Ks• So
too, where the process is directed against Sylvanus H. Butterfield,
the return showing service on S. H. Sylvanus."" Precess directed
to be served upon Atanacio Vidauri is insufficient when the return
shows tbat it is served upon Rafael Vidauri,83

§ 594. Assisting Return by Evidence Alinnde.-Under the better
and more enlightened view it seems clear enough that an officer's
return may be aided, defects supplied, and errors corrected by parol
evidence aliunde.8e Rule announced by some authorities, however,
does not permit the reception of evidence in aid of return.8T Under
the better and more enligh tened rule, however, parol evidence may
go to the extent of identifying the person served, as where there
is an uncertainty with respect thereto; this may occur when there
are two persons of the same uame in the community and the officer
may, by this means, point ont which of the two he served, and
where the return is insufficient because of variation in the name,
as contaiued in the process and certified in the return, may be ex
plained or supplied by parol evidence of the officer and prohably by
other persons.88

Cemetery Aee'n Y ••Judge. Wayne Cir.
Ct. 213 NW 143, 238 Mich 119.

78. Taytor 9. Helter, 201 SW 1118,
198 Mo App 643; Lyles v. Haskell, 14
BE S29, 36 Be 391.

77. Lyles v, Haskell, eupra , Stephens
Y. Autin, supra.

78. Zwickel Y. lI&nel, 23 NW 677.

63 WI' 464.
79. Davis v. Richmond. 35 Vt 419.

80. Duis v. Richmond, su pra.

81. Taylor Y. Heller, supra,

8la. Wealaka Merceutile &:. Mfg.
Co ..... Lumbermen's Mut. Ins. Co. 1M
BW 613, 128 Mo App 129.

IIIST

81b. Regent Re&Jty Co. T. Armour
Packing Co. 86 SW 880, 112 Mo App
271.

82. Houghton v. Tibbets. 58 P 318,
126 Cal 57; Schlccke v. Johnson, 56 P
673. 13 Colo App 130.

83. Bancroft v. Speer, 24 III 227.
83&. See sec. 591, supra.
81. Butterfield v. Johnson, 46 Ill 68.
85. Vidauri v. State, 3 SW 347, 22

Tex App 676. For further illuatratlone
for insufficient returns by variations
between the name in the process
and that certified by the return eee
Brown v. Robertson, 28 Tex 555; Reed
v. McCutcheon, 217 SW(Tex Civ App)
174; McClaskey v, Ba.rr, 45 F 161;
Hendon v. Pugh, 46 Tex 211; Houghton
v. Tibbets, supra, but eee eec. 691,
supra.

88. Morrissey .... Gray, 124 P 246.
162 Cal 638; MOl'Til'l&el ..... Hammon,
lSlS8

117 P 442, 160 Cal 808, see MOlTil'lsey
• Gray, 117 P 438, 160 Cal 390; Jones
v. Gunn, 87 P 577. 149 Cal 687; Bitt
v. Carr, 130 NE I, 77 Ind App 488 j

Evans v. Davis, 3 B Mon(Ky) 344;
Fermers' Bank •. Riley, 272 SW 9, 200
Ky 54; Adler v , Board of Levee Com'ra
of New Orleans, 123 So 605, 168 La.
877 j Green v. Strother, 212 SW 399.
201 Mo App 418, aee however, Madison
County Bank v. Suman's Adm'r, 79
Mo 527; .Iackeon v. Tenney, 87 P 867,
17 Okl 495; Elias v. Boone Timber Co.
102 SE 488. 85 W Va 608.

87. Morr-ison v. Covington, too So
124, 211 Ala 181; Kuzak v, Andenon.
108 NE 602,267 III 609; United Drug
Co. v. Cordley, 132 NE 66, 239 Mass
334.

88. Reid v. Mercurio, 91 Mo App
673; Slingtuff -e. Gamer, 37 SF: 771,49
W V. 7; Green .... Btrother, luptaj
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§ 595. Duty to Return Process.-The duty to make a return of
process by a sheriff or constable is wholly statutory. No such duty
existed at common law. If a party to the action desired a return,
this might have been procured by the issuance of 8 rule directing
the officer to make a return.S9 It is readily apparent from this
observation that the measure of liability, as well as the duty of an
officer to return process, will be found in the statutory enactment
of the various jurisdictions but in the absence of such statutorily
prescribed duty, it does not exist.

§ 596. Upou Return of Process It Becomes Functus Officio.-It
may be stated as a general rule that after process is returned, re
gardless of the class to which it belongs, it thereupon becomes
functus officio, and may not be reissued, and cannot be of any use
to an officer attempting to thereafter serve it where these facts ap
pear." This does not mean, however, that where the process has
not been fully executed it may not be redelivered to the plaintiff or
the officer for the purpose of consummation of the service.OJ So,
where 8 summons has been served upon some of the defendants
and returned showing such fact, it is competent and proper for the
court to order it to be redelivered to the plaintiff, or to the officer
for further service on the other defendants in the same or another
county. In such a case where the summons is served after having
once been returned and the court assumes jurisdiction of the de
fendants, a presumption will be indulged, particularly in a col
lateral attack on the judgment, that the court made the requisite
order for the summons to be withdrawn for further service. But
at most, a redelivery of the summons after part of the defendants
have been served without an order of the court therefor constitutes
a mere irregularity which may be taken advantage of by a direct
attack but not in a collateral one. DZ Likewise, if the first service of
the summons is a nullity, it may be withdrawn after having been
returned and properly served.os
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actual placing it in the office from
which it was Ieeued, and the Ale mark
of the clerk indicates the date of the
return." Beall v. Shattuck, 53 Mis,"
358; State v. Melton. 8 Mo 417; Nel
80n v. Brown, 23 Mo 13; Roads v.
Symmes, 1 Ohio 281, 13 Am Dec 621;
Dixon v. White Sewing Machine Co.
IB At! 502, 128 P. 397, 5 LRA 659. 15
Am St Rep 683; Jones v. Goodbar, eu
p""

§ 597. BnJllciency of Return of Execution, Geuerally.-The re
turn of an execution or other process is the certification of the offl
cer of his doings in response to the mandate of the writ.! The re
turn may not always evidence an affirmative act on the part of the
officer, but it should certify what he, the officer, has done in obedi
ence to the commands therein given or the reason of his failure in not
fulfilling such commands. One object in requiring the officer to
make a return of the writ of execution is that the court and parties
interested may know whether the writ has been obeyed and its man
dates executed, and, if so, in what manner, and if not executed,
then the reason therefor should be certified in the return. It takes
both the written certificate on the execution and the tiling of the
same in the court from whence it issued to complete the duty of the
officer with respect to the return. Making the indorsement without
returning the writ to the issuing authority, or returning it without
the certificate, will not satisfy the requirements of the law. It takes
both acts to fulfill the duty of the officer to whom an execution is
delivered.P The file mark of the clerk indicates the date of re-

t. Jones Y. Goodbar, 29 SW 402, 60
Ark 182; Taylor v. Graham, 18 La Ann
656, 89 Am Dec 699; Hutton v. Camp'
bell, 10 Leat Tennj 170; Rowe v.
Hardy. 34 SE 625, 97 V. 674, 75 Am
St Rep 811.

2. Hogue Y. Corbit, 41 NE 219, 156
rn 540, 47 Am 8t Rep 232. The court
in the last cited cage said: "The reo
turn of an officer to procesli is not sim
ply htl indorsement thereon, but le the
116011119

Carnahan v. People, 2 III App 6.10;
Cook v. Wood, ie N.TL 254.

91. Hancock v. Preuss, 40 Cal 572.
92. Hancock v. Preuaa, supra.
93. Coffin v. Bell, 37 P 240, 22 Nev

109, fl8 Am St Rep 73~, see .11.180 Rue
v. Quinn, 66 P 216, 137 C.l 651, 70 P
732.

Adler v. Board of Levee Com'ra of New
Orleans. supra; Hitt v. Carr, supra;
Farmerll,' Bank v. Riley, supra; .Iack
son v. Tenney, supra.

89. FrRncPII v. Clarkson, 2 Dowl PC
632; Richardson v. Trundle, 8 COrNS)
441; Edmunda v, watson, 7 Taunt 5.

90. Fanning v. Foley, 33 P 1098, 99
Cal 336; Eaton v. Fullett, 11 III 491;
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lurn."" Until process is actually delivered to the office of the clerk,
the process is still under the control of the officer and he may alter
or amend his return. 2 b To return process means that it must be
placed in official custody of the proper officer.~· It seems that the
return of a levy may be written in the hand of another, including
the signature of the officer thereto, when it is done in his presence,
and at his direction, and this is not only true upon an execution but
all acts of an officer may be done in the same manner, or he may
sign by mark, or by a rubber starnp.P and, doubtless a signature
written by or with the authority of the officer would be valid. A
return of an execution, or other process, may be signed by a deputy,
by signing the sheriff's name thereto, without adding the deputy's
name.3 • Under some statutes the officer making a return is author
ized to mail execution or other process with return to the court
issuing the same, and where the statute sanctions this method of
transmittal it is, of course, sufficient." But in the absence of statute
it would seem that there could be no valid objection raised to the
ufficer making his return upon the execution or other process and
mailing it to the court or its clerk issuing the writ. Any other
method of transmittal, as, by a messenger, and the like, would also
seem to be unobjectionable." But where there is no statutory au
thority therefor, a mailing of a return is not 8 compliance with the
law requiring process to be returned unless actually received by
the proper officer, and no presumption, it seems, is indulged that
it was so received by a showing that it was mailed.f'· Inaccuracy in
matters of detail will not render a return of execution or other
process invalid if it substantially complies with the directions of
the law. If more land is described in a sale under an execution and

in the return thereof than the execution defendant actually owned.
the return and sale will be sustained in so far as it covers land
owned by the defendant.s A return showing the day when a levy
is made is sufficient, without showing the exact time of day the
levy was effected.s• A return that certain property described
and designated has been levied upon is sufficient to show a
seizure thereof." Likewise, that an execution sale was certified to
have been stopped by an order of the plaintiff is sufficient to show
that plaintiff in the execution had ordered the sale to he stopped."
But a return that 1I0 property except what had theretofore .reen
levied upon was seized is insufficient to comply with law 0':" the
commands of the writ."

§ 698. A Nulla. Bona Return, SnJI\ciency Thereof, and When
Pennissihle.-A nulla bona return consists of certification by the
officer holding an execution that there are no goods and chattels.
lands and tenements, to be found in the county of the officer be
longing to the execution defendant. This can only be made after
diligent search and inquiry, but where the only property possessed
by the debtor is such as is exempt from seizure, or is so incumbered
8S to exhaust its value, the officer may make a nulla bona return."?
A nulla bona return may be made in certain instances after it has
actually been levied, for illustration where it is asserted upon a
substantial ground that the property seized is subject to forfeiture
for violation of the United States Revenue Laws. I I Likewise, if
the property levied upon is claimed by a third party who reason
ably establishes his title thereto, the officer may release the levy
and make a return nulla bona if the plaintiff refuses to indemnify
the officer. 1 .2 The fact that previous executions have been r e
turned nulla bona does not warrant an officer, without making24. Cariker v Anderson. 27 III ;l;jR;

~e190n v. Cook, 19 III 440; Hogue v.
Corbit, supra.

2b. Dixon v. White Sewin~ ~hehint.'

Co. supra; Patterson v. Anderson, 40
Pa 359. RO Am Dee 579.

ae. Pbillips v. Beene, 38 Ala 2-'8. as
to origin of the word "filing," it is
said: "The word 'file' is derived from
the Latin word 'filum' which !\i~nilies

a thread; and its present ap plica t lon
i.e drawn from the ancient pract ice of
placing papl'rs upon 0. th rcad, or wire
'for the more Mare keeping and ready
turning to the same.''' Aaron v. Fer
ro". 238 P ''::02, 113 Okla 27 j Holman

[2 Ander-aon on Sheriff.]--36

v Cheve.ilhcr, 14 Tex 337; Smith v.
Geraty, infra.

3. Lewis v. Wat~t)n, 13 So 510. 98
.-\Ia 47U. 22 LR:\ ~n, and note, 39 Am
St RI'P 82 and notl'; Elli", v. Francis, 9
Ga :l~,'); Cox v. :\Iont ford, 66 Ga 62;
Dilworth Bros. v. Th omaa Canning Co.
26 I'a Di~t lOIS.

3a. Humphrey v. Wade, 1 SW 648,
R-t I\.y 391, H Ky L 3H4; Gue!ot v.
Pearce. 38 SW fH)2, 18 Ky L 1004.

4. Smith v, Ceruty, 109 NYS 738,
58 Mill(; 556.

II. Wilson v. Huston, 4 Bibb(Ky)
332; Cockerham v. Baker, 52 NC 288j
Smith v. Gerat.y, supra.

Ga. Smith Y. Geraty, 8upra.
1161

e. Boylston v. Caner, 11 Mass 515,
flee also Cowls v. Hastings, 9 :\fete
(Mus) 476.

Sa. Cowls v. Heet inga, supra.
7. Rohrer v, Turrill, 4 Mlnn (Gil 309)

407~ Folsom v. Carli, 5 Minn (Gil 264)
333, 80 Am Dec 429.

8. State v. McDonald. 9 Humph
t'I'enu) 606, see also Fowler v, Pearce,
r Ark 28, 44 Am Dec 526.

8. McDowell v. Robison, 3 Jones L
(48 KC) 535.

10. Bank of United States v. Tyler.
.. Pet.(UB) 366, 7 L ed R88; Reed Y.

Lowe, 63 SW 681, 163 .Mo 619, 85 Am
1162

~t Rep [,78; Langford v. Few, 41 SW
927, 146 )10 142, flO Am st Rep 608;
\Vaterman v. Merrill, 3:1 NJL 318;
Champenols v. White. 1 Wend (NY) 92;
Darnell v. Thompson, 2 Swan I'I'enn I
313; Russell v. Lawton, 14 Wi. 202.
80 A m Dec 769.

11. Grove V o Aldrich. 9 Ding 428.

U. Bayley '170 Butee, 8 Jobns.(NY)
185; Townsend v. Phillips, 10 Johns.
(NY) 98; VanCleef v" li1eet. 15 Johns.
(NY) 147; Hart v. Deamer,6 Wend(N
Y) 491; Patterson v. Anderson, 40 Pa
369, 80 Am Dec 579.

[2 Ande,..o" on Sh.riff_]



RETURN OF EXECUTION § 599 § 600 SHERIFFS, CORONERS, AND CONSTABLES

§ 600. Effect of Returu.-For some purposes on some persons,
an officer's return is conclusive. It may be generally said that such
return is conclusive upon the officer, the parties and privies, in the
action. However, to have the effect of conclusiveness, the return
must be regular on its face, and be served within the limits of the
officer's territorial jurisdiction; for beyond this he has no official
standing.:u5 The purpose of the rule giving conclusive effect to an

return, but is the authentication thereof and while, as we have
Been, it is indispensable to a return it can be made by amendment.
The signature, or lack of it, to 8 return has no bearing on the actual
fact of service but is simply the evidence thereof, which may be
adduced by amendment.P" In order to be valid, the return should
be made upon the execution itself or a paper attached thereto. and
it will not suffice to make it upon a separate unattached paper.:l1

A return that execution is unsatisfied falls short of the requirement
of law.:l Z A return is not invalidated by what appears to be mani
festly 8 clerical error or' omission as where the r-eturn certified that
the defendant had "no personal in my county whereof I can cause to
be made the judgment and costs," and the omission "f the word
"property" after the word "personal," will not invalidate the re
turn since it is clear what should be inserted.2z• A return
is not invalidated because it fail. to affirmatively show that
legal notice of the sale was given, or to state the price for
wbich tbe property was sold. The presumption of the due per
formance of the officer's duties will supply this apparent absence
of facts in the officer's return.2 8 A return of an execution certify
ing that a bond was "taken and forfeited" seems to be sufficient
certification of the fact that a forthcoming bond had been taken
and forfeited pursuant to statutory provision. in the particular
jurisdiction.2-t

diligent search and inquiry, in making a like retnrn of a later writ
received by him. is A return certifying that it was not served for
want of property is insufficient where the statute in a particular
jurisdiction requires the return to be that the defendant has no
goods or chattels whereof to levy the same.14 A return of an execu
tion with a certificate to the effect that it is retnrned unsatisfied be
cause the officer found no goods and chattels on which to levy seems
sufficient. l 15 Such return, however, would, in order to be sustained,
have to lean heavily on the presumption that public officers do their
duty; and that certifying no goods were found would be sustained
because it would be presumed the officer made diligent search and
inquiry.lB. A certificate that no property was found on which to
levy the writ is likewise sufficient as a nulla bona return.... So too,
with respect to a return tbat an officer knew of no property subject
to the writ. iT

§ 599. Valid and Invalid Returns of Executions Generally.-Tbe
return in order to be valid is not required to be couched in any par
ticular language; if the language is sufficient to show what was
done in response to the mandates of the writ and requirements of
law, then tbe return may be generally considered as sufficient. The
return should be a concise statement of facts, showing wbat was
done by the officer in pursuance of his authority. Conclusions will
not answer for facts. Tbe regularity aud legality of his acts should
appear from the return"· A return unauthenticated by a signature
of the officer is insufficient"" However, the signature may be sup
plied by amendment. A signature is not, it is held, a part of the

13. Towne Y. Crowder. 2 Carr &. P 11. Gunn v, Howell, supra; Gibson
355. Y. Robinson, supra.

101. Langford v. Few, supra. But Bee U. Cambers v, Butte First Nat1
Goon v. Howell, 35 Ala 144, 73 Am Dec Bank. 144 F 717. 156 F 482, 84 CCA
484; Gibson v. Robinson, 16 BE 969, 292, Bee aleo 133 F 975; Cuky v.
90 G. 756, 35 Am 8t Rep 250; Reed v. Haviland, 13 Ala 314; Anderson v. Cun-
Lo nlngham, :Minor (Ala) 48; Faulkner ....

we••upra. Cook, 103 SW 384, 83 Ark 205; Frazee
18. Nimmo v. Howard, 10 AU 712, 42 v. Nelson, 61 NE 40, 179 Mas. 456, 88

NJE 487; Newman v. Van Duyne, 7 Am St Rep 391; Johnson v. Gerber, 130
AU 897, 42 N.IE 485. NW 995, 114 Mion 174; State v. Steel,

15L For adjudications holding that 11 Mo 553; Buckley.... Hampton, 23
1t will be presumed an officer hag done NC 322; Fox .... Meyer, 1 Woodw Dec
hi. lawful duty, Bee Hogue e. Corbit, (Pa) 50j :Mumn. v. Johnson, 3 Humph
41 NE 219. 156 m 540, 47 Am St Rep {Tenn] 3D6; Rucker .... Herrfaon, 6
232; Leonard .... Sparks, 22 SW 8D9, 'Munf(Va) 181; Reynold. v. Barford, 7
117 Yo 103, 38 Am St Rep 046 and M &. G 449, 49 ECL 449, 135 Eng Rep
note. J80.

II. Ablell v. Webb, 85 SW 383, 186 19. Sheppard v. Hill, 6 Ark 308;
Mo 233, 105 Am St Rep 610; Langford Btevene v. Bachelder, 28 Me 218; Ben-
v. Few, 8upra. nett .... Vinyard, 34 Mo 216.
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20. Excelsior Mfg. Co. v. Boyle. 26
P 408, -40 Kan 202; Wilton Mfg. Co.
v. Butler, 34 Me 431; SlinglulJ v. Col
llne, 8.f SE 1055. 109 Va 717, 17 AC
456 and note.

21. Dickson v. Peppers, 29 NC 429.
21. Hoyt v. Bunker, 32 P 126. GO

Kiln 674; McDowell v. Clark, 68 NC
117; Harman .... Childreee, 3 Yerg
{Teen) 327.

224. Skakel v. Cycle Trade Pub. CO.
S6 NE 101;8, 237 m 4S2.

23. Miller v. Wilson, 32 Md 297;
Henson v. Barnea' Lessee, 3 Gill &; J
586

Old) 35D, 22 Am Dee 322: Chnae v.
Merrimack Bank, 19 Pick.IMass) ;164,
:11 Am Dee 163.

24.. Wanzer v. Barker, 4 Row.(Mi88)
3S3.

25. Dunklin 'Y. Wilson. ft4 Ala 162;
Independent Pub. Co. v. American Prell.
Ass'n, 15 So 947, 102 Ala 475; Chap.
line .... Robertson, 44 Ark 202; .Iones
v. Bibb Brick Co. 48 BE 25, 120 Ga
;'21; McDuffie Oil etc. Co..... lIer, 113
EE 52. 28 Oa App 734 i KU7.ak .... An~
derson, 108 NE 662, 267 III 609; Moore
Y. Robbins Mach. etc. Co. 252 flt App
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otllcer's returns Ilia to prevent the uncertainty, and confusion, in
judicial proceedings, that would otherwise ensue; and it is most
usually applied, when there is an attempt to invalidate the pro
ceedings ot the officer, or defeat rights acquired under them!'
This rule, however, is not ecumenical in application and is not op
eralive heyond the ambit of its proper sphere of applicability. It
may be stated that the return is evidence of such acts ouly as may
be lawfully performed by the officer hy virtue of the process. It is
not conclusive as to collateral matters.2 7 It is not conclusive where
it contains recitals not presumptively within the knowledge of the
officer executing the process.2 8 A recitation of mere conclusions.
whether of Jawor fact, is not conclusive in an officer's retunl.l.,~

A certification of the official capacity of the officer making the serv
ice may be controverted.P? Likewise, it is not conclusive where
it is controverted by other parts of the record out of which the
process issued ;3t so, if the return is contradicted by the process
itself as, where the return antedates the service.3 2 Likewise, the
capacity of the person served is not conclusive, as where the officer
returns that he served an agent of a corporation.33 It seems also
that the return of an officer may he disputed where the assailment
thereof is predicated upon fraud or mistake.34 Where, however,

the action is based upon a foreign judgment, then the ollieer's re
turn upon which such foreign judgment is based is only prima facie
evidence of the verity of the return.""

§ 601. When Return May Be Impeached.-As to whether or not
a return of an officer may be impeached, there is: considerable con
fusion in the authorities, and it i. rather difficult to lay down a
rule that may be safely followed in all cases. A return, however,
does not conclude strangers to the record, but even as to them an
officer's return is prima facie evidence of the facts stated therein.
But as to strangers, while the return is prima facie evidence, it
may be as to them impeached by extrinsic evidence.3s There are
adjudications that deny that an officer's return is such a record as to
import absolute verity even as to parties. The position assumed by
these decisions, like the rule applicable to strangers is that the re
turn is only prima facie evidence of facts therein stated. But these au
thorities limit the right to raise an issue as to the return before judg
ment.3 7' In a collateral proceeding an officer's return "imports abso
lute verity as other judicial records. By direct proceedings, such as
a bill in equity, the return may be impeached upon clear averments
and proof of want of service, and the existence of a valid defense.
This is to the end that a party have his day in court, that a party
without fault be not concluded by a record which does not speak the
truth."as This is the reason that a good defeuse must be shown to

24, wherein it is eald: "The return of
an offtcer in due form can not be Im
peached by the unsupported testimony
of tbe party served with process."
Teal v. Philadelphia &: G. S. Co Co. 71
So 364. 139 La 194~ Baker v. Baker.
125 Mus 7; Sawyer v. Harmon, 136
Mass 4]4; Burgert v. Borchert. 59 1\.10
SO; Decker v. Armstrong, 87 Mo 316;
Phillips v. Evans, 64 Mo 17; Priest v.
Capitain, 13ll SW 204, 236 Mo 446 i

Mecca v. YOUIlg-. 233 NYS 169. 133
Mise 540; Bollenbach v. Huber, 148 P
716, 46 Ok) ]27; Rickard v. Major. 34
Pa Super 107: Fitzpatrick v. Dorr-ie
Bros. 2H4 SW(Te:r Civ App) 303; Irvin
v. Smith, 27 NW 35, 66 wu 113, 28 N
W 351.

28. Hensley v. Rose. 76 Ata 373;
Clarke v. Gary. 11 Ala 98.

27. Turks Head Tailoring CO. Y.

Anthony, 94 AU 857, 38 HI 7.
28. Higham v. Iowa State TraV'

elere' ASB'n. 183 F 845; Frank Parme
lee Co. V'. Actua Life Ina. Co. 166 F
741. 92 OCA 403 j Perry v. Tumlin. 131

~E 70, 161 G. 392, 132 SE 141, 35 n.
App 50; State of New Jersey v. Shirk,
127 NE 861, 75 Ind App 275; Smolin
sky v. Federal Reserve L. Ins. Co. 2118
P 830, 126 Kan 506, 59 ALR 1304 and
DOt8; Bond v. Wileen, 8 Kan 228, 12
A.m Rep 466; Continental Supply Co.
v Wban, 208 P 563, 111 Kiln IIR7; Wil
bert v. Day. 145 P 446, 83 Wa~h ~H)O.

29. Higham v. Iowa State Travelere"
Aea'n, supra; Turks Head Tailoring Co.
v, Anthony, supra.

30. Connecticut Vatley Lumber Co. v.
Rowell. 77 AU 873, 84 ve 24.

31. Keuton v. Moore, 59 na 553 j

Hunter v. Stoneburner, 92 nt rs.
32. Hunter v. Stoneburner, supra.
33. Great West Min. Co. v. Woodmns

of Alston Min. Co. 20 P 771, 12 Cillo
46. 13 Am St Rep 204, see also Bee.
110. note 16; Keaton v. Moore. eunra.

34. Qui nn-Ma rwhal l Co. v. Hurley,
272 SW 402, 209 Ky 154; Ramey
L Francis, 184 SW ~HiO. HI9 Ky 46fJ j

Smoot v. .Iudd. 83 SW 481, 184 '10
508; Sut herteud v. People'. Bank. 69
SE 341, 111 Va. 515.

35. Nat'I Exchange Bank v. Wiley,
25 S Ct 70, 195 US 257, 49 L ed IS4;
Thompson v. Whitman, 18 Wall.(L'S)
457. 21 Led 897; Field v. Field, 74 ~E

443,215 III 496, 117 III App 307; Van
Dyke v_ Iiltnofe Commercial Men's
AS8'n, 193 -SE 490, 358 III 458; Smolin
sky v. Federal Reserve Lite Ins. Co.
supra; Continental Supply Co. v.
Whan, supra ~ Sutherland v. People's
Bank, supra-

38. U. S. v. McUie, 194 F 894; Flem
ing v. Moore, 105 So 679, 213 Ala 592;
.amerlcan Fruit Growers v. Walmatad,
200 P 168. 44 Idaho 786; Stewart v.
Duncan, so NW 227, 47 Mlnn 285, 28
Am St Rep 367.

37. Ex parte Dayton Rubber Mfg.
Co. 122 So 643, 210 Ala 482; Nat')
Metal Co. v. Greene Consol. Copper Co.
S9 P 535, 11 Ariz 108, 9 LRANs 1062;
McCall v. Firat Nat'] Bank, 217 P 562,
47 Idaho 519j Boise Valley Traction
566

Co. v. Boise City, 214 P 1037, 37 Idaho
20; Hilt v. Heimberger, 85 NE 304, 235
JII 235; Dickerson v , Utterback. 207
xw 752, 201 Iowa 255; Thompson
Bros. v. Phillips, 200 NW 727, 198
Iowa 1064; Hobart v, Bennett, 71 ~fe

401; KuefTner v, Gottfried, 191 NW
271, 154 Minn 70i Lake Drainage
Com'ra v. Spencer, 93 SE 435, 114 NC
36; Mayhue v. Clapp, 261 P 144, 128
Okl 1; Peterson v. Hutton, 284 P 279,
132 Ore 252; Burton v. Cooley, liB NW
1O~8, 22 SD 515; Stewart v. Stewart.
27 W Va 1tJ7.

38. Eidson v. McDaniel, 114 80 204,
216 Ala 610; Karnes v. Ramey, 287
SW 743. 172 Ark ]25; Great West Min.
Co. v. Woodmaa of AI!4tOD Min. Co. 20
P 171. 12 Colo 46, 13 Am St Rep 204;
Du Dois v. Clark, 65 P 150, 12 Colo
App 220; Ketchum Y. White. 33 NW
G27. 72 Iowa 193; .Iohneon v. Mend, 41
NW 4S7, 73 Mjeh 326; Clabaugh T.
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the action in which a judgment has been rendered since it would be
idle to set aside a judgment, even when rendered without service of
process if the same result must follow on service and a hearing.M •

It is elementary law that in so far as the officer is concerned the re
turn is conclusive, or, differently stated, he is estopped to dispute
it."" The general rule is tbat an officer cannot claim absolute verity
for his return in his favor, but even in these cases it is prima facie
correct in favor of the officer making it. This must be true, since in
an action against an officer the plaintiff may dispute the return ....
Some New York cases seem to hold that an officer's return is con
elusive as against him, and 89 to all others it is but prima facie
evidence 88 to what it certifies.u So too, it has bcen held that
where the return shows that a writ was levied subject to a prior
attachment, the plaintiff in the subsequent process may show that
the former levy was void, and therehy have his levy assume the
position of a first lien on the property.D In an action against a
bidder at an execution sale who fails to comply with his bid to
recover the amount so bid or the loss on a resale, it seems the
officer's return on the execution under which the sale was held is
only prima facie evidence against the defaulting bidder.'·

§ 602. Evidence to Impeach Return.-An accurate, and yet con
cise statement of the rule as to the quantum of proof demanded
of a litigant to impeach a return of an officer is difficult of statement.

Assailment of such return to be successful is not required to go to
the extreme of beyond a reasonable doubt, yet more than "a mere
preponderance of the evidence" is demanded to sustain the im
peachment. Rule applicable to the ordinary issue or fact is not
applied to the issue in these cases.... The conclusion reached by the
Supreme Court of Wiscousin is justified. that there is no fixed rule
as to the quantum of proof to establish the falsity of au officer's re
turn, that "evidence, reasonably, clearly satisfying the trior or
triors that the return is false, is sufficient." 44. In any case, in order
to overturn the officer's certificate of return, the evidence must be
strong, clear, and convincing.V' The peace and quiet of society
demands that these official acts should not be set aside with the
same ease as ordinary acts, and in this respect an officer's return is
not like au ordinary issue of fact to be determined by mere pre
ponderance of evidence.4 6 One witness is insufficient to overturn
the certificate of the officer in these cases, whether the witness is
the party served or otherwise4 T It must not be supposed, however,
that a false return in any case cannot be established by parol evi
dence, since this is the only mode by which the falsity can be estah
Iished. It is likewise true that parol evideuce is generally admis
sible on the issue of the correctness of returu.... An officer's return

Warner, 199 NW no, 228 :Mich 207;
Oeman •. Wi8ted, 80 NW 1127. 78
MinD 295; Jeffries v. Wright. 51 Mo
215;, Phillips Y. Evens, 64 :\10 17;
Goble v. Brenneman. 106 NW 440. 75
Neb 309, 121 Am St Rep 813; Sweeney
v. Miner, 95 AU IOU, 88 ~.JL 361;
Kaull v. .Johneon, 218 N\V 606, 56 ND
563. Grady Y. Gosline, 29 NE 768. 48
Ohio St 665. Deardorf Y. Idaho Nat'l
Harvester Co. 177 P 33. 90 Ore 425,
I.eyan Y. Milholland, 7 Ati 194. 114
Pa 49; Mayhue Y. Clapp, supra; Hilt
,.. Heimberger, supra; Nat'l Metal Co.
T Greene Consol. Copper Co. supra.

3Sa. Thompson Bros. Y. Phillips. IIU·

pra.
38. Hensley Y. Rose, 76 Ala 373, In

gram Y. Alabama Power Co. 75 So 304,
201 Ala 13; Monroe County v. Clark,
203 SW 264, 134 Ark 100; Winnebago
COUDtl T. Bronee, 28 NW 15, 68 Iowa
882; Clnela.nd Grain etc. Co. v. Hend
rico, 116 So 114. 149 Mi.sa 15; :Mandel-

80D T. Paschen, 37 NW 815, 71 Wi.
591.

40. Raker v. Bucher. 34 P 6S4. 100
Cal 214. 34 P 849; Splahn v. Gillespie,
48 Ind 397; :\IcGough v. Willington. 0
Allen (Mass) 505. Duckworth v. Mill
Raps, j Smedes & :\I(Miss) 308; Dar
rett v, Copeland, 18 Vt 67, 44 Am Dec
302; McKinstry v. COIJiDR, fift AU 98;1,
76 Vt 221; Ingram v. Alabama Power
Co. supra.

oil. Ne\vell v. Wigham, 8 NE 673,
]02 NY 20, rev. 29 Hun 204; Brown
ing v. Hanford, 5 Dcnio(NY) 686;
Baker Y. McDuffie, 23 Wend.{NY) 289;
Fitch v. Devlin, 15 Barb(NY) 4T.

tI. Wateon v. Bondurant. 21 Wall.
IUS) 123,22 Led G09; Root Y. Colum
bUA etc. R. Co. 12 NE 812, 45 Obio St
222.

f.3. Fife Y. Bohlen, 22 F 878, Bee allO
American Fruit Growers 'Y. Walm8tad.
supra; Hyaklll T. Givin. 7 Berg 4. R
(Po) 369.
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«. Brown v, Reinke, 199 NW 235,
159 Minn 458, 35 ALR 413: Jensen 'Y.

Cre-..ier, 23 NW MI. 33 Minn 372:
Lunschen Y. Peterson, 139 NW 506. 120
Mlnn 288; wedgewortb v. Pope, 12 SW
(2d) (Tex Civ Arp) 1045. In the
course of the opinion in thi! ceee the
court said: "We think it 18 pretty
well established that evidence tending
to impeach an officer'! return must be
conclusive and convincing, and not. like
the ordinary leaue of fact, determined
by • mere preponderance of the teatt
many."

« •. Raulf v. Chicago Fire Brick Co.
119 NW 646, 138 Will 120.

45. U. S. Y. Gayle. 45 F 107. The
judgment wa!. however, v&<'ated on
other grounder 50 F 169: Golden GatE"
Development Co. Y. Ritchie. 191 So 202.
- Fl. -; American Fruit Grower! Y.

Walmstad, 260 P 168, 44 Idaho 786.
Botee Valley Traction Co. v. Boiee
City, 214 P 1037, 37 Idaho 20~ Long
T. Burley St&te Rank, 165 P 1119, 30
Idaho 392: Wyland v. Frost, 39 NW
241, ;6 Iowa 209; Starkweather T.
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Morgan. 15 Kan 274; Nicholson v.
Thomas, 127 SW (2d) 155, 277 Ky 760;
.Ienaen Y. Crevier, eupra.

4e. Delver v, Cobb, 1 Tenn Ch 490:
!tandall Y. Collins, 58 Tel: 231; Wedge
worth Y. Pope, supra.

47. Cooper v. Jewett, 233 F 618, 147
eCA 426; Beat.len-Blesstng CO. Y.

Gewin. 117 So 197, 217 Ala 592; Mar.
nik v. Cueeck, 148 NE 42, 317 III 362;
Nlkola v. Cempue Tower-s etc. Corp. 25
NE(2dl 582, 303 III App 516; Quinn
Marshall CO. Y. Hurley, 272 SW 402,
209 Ky 154: Seueler Y. Mcl.ean, 125
~o 163, 12 1.& App 158: Pledmont-Mt.
Airy Guano CO. Y. Merritt, 140 Atl 1J2.
154 Md 226; Plummer v. Rosenthal. 12
Atlf2dJ 530, - Md -: Weisman v,
Davit",. 1119 AU 476, 174 Md 441;
Raleish nankinR' etc. CO. Y. Nowell. 142
SE fi84, 195 NC 449. Gatlin v, Dihrell.
11 SW 008. 74 Tn 36; Wut v, Dug
ger, 278 SW(Tex Civ App) 241;
Arapahoe Slate Bank v. Houser, 155
NW 006, 162 Wi! 80; Driver v. Cobb.
supra.

fol. Webster Y. Hunter, 50 Iowa 216;
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eadnot be impeached by any record kept by him, nor will he be
permitted to attack his return by his evidence in court. His extra
judicial statements cannot be shown on tbe trial of tbe issue to
overturn his certificate of return, but may be proven where he
testifies in support of his return by way of attack upon his evi
dence<e Wbcre it is admitted on the record that the process has
been served, the party making such admission may not thereafter
object to an irregularity in the return.P" It seems that an officer's
return may be contradicted by other documents accompanying and,
in fact a part of the return, as au affidavit of publication; it being
his duty to return such document along with the process served.fn

Ot course in those cases and jurisdictions where it is permissible to
establish the erroneousness or falsity of a return, extrinsic evidence
is permissible for that purpose.15:1 Where process is returned as
served upon two persons, evidence that it was never served upon
one of them is permissible to show the falsity of the entire return
and as bearing upon the fact that it was not served upon either of
them."" The fact the defendant who disputes the return did not
protect his rights goes to corroborate his evidence of nonservice.li..1.
The officer's return seems to withstand the assailment of a single
witness even though the officer himself cannot recall making the
service. Differently stated, an uncorroborated denial of the party
that he was served is unavailing.P" The rule with respect to
the verity with which the return is clothed is not without its limi-

tations, It does not apply to matters unnecessary nor required to
be certified by the officer, that is, extra-official statements inserted
in the return, nor to matters without the personal knowledge of
the officer, nor to mere conclusions on his part, as, that process was
left at the defendant's residence, or was served upon a corporate
defendant'. agent, or that the process was delivered to a person of
a specified age for the defendant, and the like...• The reason why
a return with respect to collateral matters, not necessary to be cer
tilled is not accorded the weight that matters required to be certified
are, is that as to such matters, the officer is not discharging an
official duty with respect thereto. It must not be supposed that a
defendant, who for any reason, is not permitted to show its falsity
is remediless. He can sue the officer for damages for a false re
turn.5 4 "

§ 603. Explanation Sustaining or Contradicting the Return
by the Officer.-Sometimes an officer is permitted to explain or cor
rect a return by parol evidence.155 This may go to the extent of
explaining what was meant by the return'"· An officer has been
permitted to testify he was mistaken in a part of his return, as
where the return showed a copy instead of the original was served,
and the. law required the original paper to be served, and in these
circumstances the officer may testify, correcting the return.5 7 The
Supreme Court of South Carolina has held entries made by the offi
cer on separate slips of paper are a part of the record and are ad
missible in evidence along with the execution in connection
with the return, but this is unsound and contrary to the sounder
reasons and the great weight .of authority."" That state has
adopted a rule allowing an officer to contradict or impeach his re-

Oklahoma Stockyards Nat'l He nk v.
Pierce, 243 P 144, 114 Okla 25; Kava
nagb v. Hamilton, infra; Crawley v,
Neal. infra.

19. Pinnacle Guld Min. Co. v, Porst,
]31 P 413, 1)4 Colo 4;'1; but a. con
trary result wna real'lJed in Genobles
T West,23 se 154; Plenterw' Hank v,
Walker, 3 Smedes &. \1( :\ljgg) 409:
Duncan v. Oerdinc, fin ~ligg 5:10; New
by v. Miller, OR NW loon. 5 Neb
(Unotr.) 468; Bates v. Goodie', 2Hl P
658,1:19 Okla HI; Pett!a v..Ionhaton,
lOa P 681, 78 Okla 271; Pratt v, Phil·
Ilpe, 1 Sneed(TeoD) 543, 60 Am Dec
162.

00. Young v. South Tredcgar Iron
Co. 2 SW 202, 85 TeDD 189, 4 Am se
Rep 762; Lea v. Maxwell, 1 Head
[Tenn l 365.

11. Nevada County v. Williame, 81
8W 384, 72 Ark 394j Good Roa.da

:\h.ch. Co. v. Cox, 212 SW 87, 139 Ark
29; see also Ocnoblee v, west. supra,
but see note 49 supra.

52. Blaker v. Luehbuuah, "I Alaska
57; Crawley v. Neal, 233 SW 1054, 152
Ar-k '!:l2j Kuvanuzh v, Hamilton. 125
P 512, 53 Cole 157, AC 1914B 70;
Luuschen v , Peterson, supra; ~lann v.
~feryll'ih. 107 ~YS 599; Hawkins v.
Payne. 21;4 P 179, 120 Okl 243.

53. Buck v. Hawley, 105 NW 688,
129 Iowa 406, but. however, see King
v Vent, 93 SO 82:J. 208 Ala 78.

534. Brown v. Reinke, supra.
54.. Kochman v. O'Neill, 66 NE 1047,

202 III 110, 102 III A 475; Marnik v.
Cu sack , 148 NE 42. 317 III 362; PIurn
mer s , Roeen thul, 12 AtI/2dl !J;JO, 
Md -; web-man v. Davits, 199 Atl
476, 174 ~1d 447; Canard v. Ryan. 45
P/2d) 122. Ij2 Okle .139; West v. Dug
ger, 278 SW (Tex ci- App) 241, hold·
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ing that the corroboration of & party
must be strong. Wedgeworth v. Pope,
supra.

54a. Great West Mining Co. v.
WoodwlI.9 of Alston Mining Co. 20 P
771, 12 Colo 46, 13 Am St Rep 204;
New Jersey v. Shirk, 127 NE 861, 75
Ind App 275; Schott v. Linecott, 103 P
097, 80 Kan 536; Bond v. Wilson, 8
Kan 228, 12 Am Rep 466; Walker v.
Lutz, 16 NW 352, 14 Neb 274.; Chad·
bourne 1'. Sumner, 16 NH 129, 41 Am
Dec 720; vaughn v. Love, 188 AU 209,
324 Pa 276, 107 ALH 1336 and note;
Hays v. Alway, 106 NW 139, 39 SD
5H6: McClung Y. ~cWborter, 34 SE
HO.47 W Va 150, 81 Am St Rep 785.
1170

Mb. Walker v. Robbins. 14 How.
(US) 584, 14 L I'd 552; ~1cDonald v.
Leewrfght, :11 -'10 29, 77 Am Dec 631;
Stewart v. Stringer, 41 Mo 400, 97 Am
Dec 278; McClung v. Mcwhorter, au
pra.

&5. State v. Caldwell, 17 NE 185,
116 Ind 6.

58. Liston v. Central Iowa R Co. 29
:NW 445, 70 Iowa 714; Hammett v.
Farmer,2 SE 507. 26 se 566; Leonerd
Y. O'Neal, 16 Lee t'Fcnn] 168; King v.
Russell, 40 Tex 124.

17. Liaton v. Central Iowa R. Co,
supra, see however note 69 infra, this
eec.: King v. Rueeetl, supra.

58. Hammett v, Farmer, eupra,
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turn...... Undoubtedly, the general mi. is thst the officer making a
return may not impeach it and his evidence for that purpose is in
admissible. So too, his records, as a rule, may not be used to over
throw his return.Be CHAPTER XXV

§ 6Ot. Burden of Proof in Attacking an Officer's Retorn.-The
general rule with respect to the burden of proof that he who as
serts a fact must prove it applies where one seeks to impeach an
officer's return. So, where a party to the action avers that the
process was not served. it falls upon him to establish the truth of
that averment. and it does not seem material that the party hold
ing the burden of proof is required to establish a negative....

5Sa. Oenoblea v. West, 23 so 154.
&8. Pinnacle Gold Min. Co. v. Pop~t.

131 P 413, 54 Colo 451; Bates v. Goode.
281 P 558, 139 Okla 141; Pettis v.
Johneton, 190 P 681. 78 Okla 271 i 8~

lee. 602, Dole 49 supra, where author
itiee are ecileeted.

80. McAdam" v. Windham, 68 So 51,
191 Ala 287; Crawley v. ~eal. 238 S
W 1054, 152 Ark 232; Gibbs v. 1s0D,
230 P 784, 78 Colo 240; Almand v.
Morgo County Bank, 87 SE 716, 17 aa
.App tilO; Pyle 'Y. Stone, 171 NW 156,

185 Iowa 785; Piedmont- :\It. Airy
Guano Co. v. Xerritt, 140 AU 62, 154
Md 226; C1abaugb v. Warner, lfl9 NW
710, 228 Mich 207; Oertel v. Pierce, 133
NW 797. 118 Minn 268. AC 1913A
E54; Lunschen v. Peterson, 139 NW
506, 120 Mlnn 288: Collier v. Catherine
Lead Co. 106 SW 971, 208 Mo 246,
Fiut Nat'. Bank Y. Anderson. 182 NW
1021, 106 Neb 204; Orayee Oil Co. 'Y.

Varner, 260 SW(Tel[ Civ Appl 883;
Arapaboe State BAnk v. Houser, 155
NW 908, 182 Will 80.
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FAILURE TO RETURN EXECUTION

SEe8.
605. Failure to Return Execution Debt Prima Facie Lost.
608. Effect of Failure to Make Return as Fixing' Liability.
607. Durden of Proof with Respect to Return Execution.
608. False Return.
609. False Return as AlJ'l!'Cted by Irregular ltj- of Process.
610. )litigation of Damages for False Return.
611. Nominal Damages Alluwable for False Return.

§ 605. Failure to Retorn Execution Debt Prima Facie Lost.
Where an officer fails to return an execution to him directed, there
seems to be an assumption in some jurisdictions that the debt rep
resented by the execution is to the creditor prima facie lost, and
it is presumed that such execution creditor is entitled to recover
the full amount.! By return is meant tbe indorsement of the action
of the officer on the writ, and its delivery to the proper custodian
of the office ont of which it was issued l • He cannot escape for
failure to return, however, by pointing out that the execution was
issued upon an erroneous or voidable judgment, or some other ir
regularity tbat inhered therein.~ U the officer can establish that
tbe execution or the jndgment upon wbich it was issued is void.
or in truth and in fact no judgment existed, then it seems that that
is sufficient to exonerate the officer for failure to return.s It will
not do, however, to attempt to show that tbe original execution de.
fendant was not in fact liable for the reason that he did not have

1. Harrill v. Murfree, n4 Ala 161;
Dunphy v. Whipple. 25 Mich 10, flee sec.
606, Dote 14. infra: Pardee v. Robert
8On, .. HilHNY) 550; Swezey v. Lott,
21 NY 481, 78 Am Dec 760 and note;
Bowman v. Cornell, 39 Barb.(NY) 69;
Ledyard v. Jones, 7 NY 550; Seld'e
Notes 24; Bank or Rome Y. Curt.lee, 1
Hill (NY) 275; Dolson Y. Saxton, 11
Hun(NY) 565; McCully Y. Swackham
er, 6 Ore 438; Moore Y. Elovd, 4 Ore
101; Hall 4: Co. Y. Brooks, 8 Vt 485,
30 Am Dee 4R5, holding omcer eonclu
8ively Ilable for amount of execution.
but see Watkinson Y. Bennington, 12
Vt 404; Goodrich v. Slarr, 18 Vt 227,
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in ciyU arrest on execution, it wu held
debtor's insolvency no defense.

la. Bpall v. Shattuck, 53 ~1i8S 358.
~. Shute v. McRae, tl .<\1& 931:

Samples v. Walker, 9 AI" 726; God
bold v. Planters' etc. Hank, '" AIR
516; Jones v. Goodbar, 29 SW 462. 60
Ark 182; Hawkins Y. Taylor, 19 S\V
105, 66 Ark 45, 35 Am 8t Rep 82;
Green v. Taylor, 11 So 375, 111 Mi89
232; Cowan v. Sloan, 32 HW 388, 95
Tenn 424; Griswold Y. Chandler, 22
Tell:: 637.

3. People v. Whitehead, 90 III App
flU; .Ioeuea Y. Conner, 7 DalyfNY)
448; Knapp T. Sweet, 24 NYS 817;
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§ 606, Effect of Failure to Make Return as Fixing Liahility,
The failure of the officer to make a return within the time pre
scribed by law operates to fasten upon him liahility prima facie

the capacity to contract or any other defense available to the exe
cntion defendant."

It is likewise no defense for the officer to essay to show that the
judgment dehtor had transferred the lands levied On prior to the
levy made under the execution where the lands, notwithstanding
this transfer were sold on the execution for the amount of the
deht." If the execution appears on its face to be invalid, as where
it is for an amount in excess of the judgment upon which it pur
ports to have been issued, then the officer may defend on that
ground whcu it is attempted to hold him for failure to return ito.
A right of action for failure to return exists only by virtue of stat
utory enactment, 8S it did not exist at common law, but at common
Jaw the officer, for failure to return an execution was subject to
amercement.s"

Whenever a question as to the liability of an officer for failure
to return an execution arises the local statutes should be COD

suited. Under the weight of authority, a failure to return
an execution does not affect or impair the title of a purchaser at
a sale under an execution. So too, of an invalid or defective re
turn." Where a sale has been made and is otherwise regular, the
title of the purchaser may uot he destroyed or even impaired by
the official dereliction on the part of the officer making the sale."
There are authorities that hold that the failure iu respect of the
return by the officer is cured hy the making and acknowledging
and otherwise executing an official deed to lands sold in so far as
title thereto is eoncemed."

for the amount of the debt. This may hc excused by a showing
of the uncollectibility of the debt represented by the execution, or
that the failure to return the writ was due to directions of the
plaintiff or his attorney of record." However, in order to operate
as a complete exoneration of the officer for failure to return the
execution, it must be a showing of uncollectibility and not a mere
showing of insolvency on the part of the exccution debtor. Evi
dence tending to prove snch insolvency merely goes to the abate
ment or in mitigation of the damagea.!"

Under some statutes directions of plaintiff's attorney is no justi
fication for an oflicer's failure to make return unless the direction
is issued in writing. lOa Even where the execution plaintiff has not
been damaged, as, where he has heen paid in full, he still may re
cover nominal damages."! It is not permissible for the officer to of
fer iu palliation of his official remissness that he did return the exe
cution after the expiration of the time fixed by law therefor. III On
the other hand, however, it has been held a tardiness in making re
turu until after the date therefor is not such negligence as to fas
ten liability on the officer...• If the officer misconstrued the law
with respect to the time he had within which to make the return,
that will not justify his failure ttl make the return of the process.12lo

It is permissible for him to show in defense of failing to make a
return that the execution discloses ou its face, that it was
issued for an amount substantially greater than the judgment.1 3

The measure of damages in the absence of anything else appear
ing is the full amount of the deht represented by the exeeution.t"
It seems also that there may be shown in mitigation of damages,
that prior to the return day the plaintiff's interest in the judgment

Godbold v. Planters' etc. Bank. supra.
t. Norris v. State. ~~ Ark 524.
5. Dunphy v. Whipple, !lupra.
Sa. Fisher v . Frnnklln, 16 P 341, 38

Kan 251.
5b. Peck v. Hurlburt. 46 Rarb.(NY)

;-)[19; Sweeey v. Lott, 21 NY 481, 'jS
Am Dec 160 and note; Com v. McCoy.
6 Wath(Pa) 153, 34 Am D('c 445.

8. Wheaton v. Sexton, 4 \Vheat.rUS)
503, 4 L ed 626; Lewis v. Watson, 13
So 670, 98 Ala 470, 22 LRA 207. 39
A.SR &2 and note; Cloud v. EI Dorado
County, 12 Cal 128, 73 Am Dec .'l26;
Ritter .,.. Scannell, 11 Cal 238, 70 Am
Dee 776; Sheehan .,.. All Persons etc.

252 P 337, no Cal App 393 ~ Candiago
v. Finch, 270 P 621, 46 Idaho 057 i

Hodges v. Commonwealth Rank &
Trust Co., 44 SW(2d) (Tell Clv App)
400; Griggs v. Montgomery, 22 SWt'2tl)
(Tell Civ App) (j88.

7. Dorminey v. De Lang, 61 SE 475,
130 Clio 618. 124 Am St Rep 193; Cut
ting v. Harrington, 71 AU 374, 104 Me
06, 129 Am St Rep 373; Ritter v.
Scannell, eupre , Cloud v, EI Dorado
County, eupra : Lewis v. 'watson, BU,

pra; Wheaton v. Sexton, supra.

8. Hind!! v , Scott, 11 Pa St 19.
51 A m Dec 506.
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9. Bickham v. Kosminsky, 86 RW
292, 74 Ark 413, 4 ac 978; Miller v .
Roy, 10 La Ann 144; Hellman v. Spie l
man, 27 X\V 131. 19 Ncb 152; Crooker
v. Melick. 24 NW 689, 18 Neb 227;
Griswold v. Chundler, 22 Tex 637.

10. Noble v. Whetstone, 45 Ala 361;
Holmes v. Duun, 13 Le Aun 153;
Gallup v, Robinson, 11 Gray (Mu'EJt~1

20; Brookfield y. Remsen, 1 Abb Dec
(NY) 210; Jones v. Huter, 239 NYS
221, 136 MiBe 49; Gagen v. Taylor.
246 NYS 347, 231 App Div S:JO; Cowan
" Sioon, 32 SW 388, 95 Tenn. 424.

lOa. Davis v. Gott , 113 SW 826, 130
Ky 486; Ridgway v. Moody, 16 SW
626,91 Ky 681, 13 Ky L 188; Carmical
674

v. Broughton, 61 SW(2d) 612, 249 Ky
749.

11. Governor v. Baker, 14 Ala 652;
People v. .Iobueou, 4 III App 346; state
v. Ilur-klea, 35 NE 846, 8 Ind Ap[J
28'2., .,2 .Am St Rep 478; Cox V. Ro!ols.
;:6 !\rj;~8 481.

12. Brookfield v, Remsen, supra.
128.. 'lu~Rer v. Maynard, 6 NW 55,

G.') Iowa 197, 7 N\V 500; Com. v.
~I"gee, 8 Pe St 240, 49 Am Dec 500.

12b. Cowan v, Sloan, Bupra.
13. Fi~her v. Franktln, 16 P 341, 38

Kiln ?51.
14. Moore v. Floyd, ., Ore 101, see

sec. ti04. supra. note 1; Smith T. Perry.
18 Tex. [i10, 10 Am Dec 295 and note;
note 25 Am Dl':C oza.
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was levied upon by virtue of process against the plaintiff, and was
liable to be applied thereonl O It is also a defense for the officer
to show that he had levied upon property but it had, thereafter and
before the sale, been taken from him under mortgage foreclosure
proceedings. IS But, it is no excuse by way of mitigation or other
wise to point out that the judgment creditor can still collect his
debt.tT It is futile for the officer to seek to shield himself from
liability by showing that the enforcement of the debt represented
in the execution had been enjoined when he is charged with a fail
ure to return an execution. I Ta

It should be kept in miud, however, that liability for failure to
make a return rests upon 8 statutory foundation, and if it cannot
be grounded upon that basis it cannot be sustained on common law
principles. Resort could be had to amercement at common law,
for failure to make return but tbat exhausted the remedies for
such dereliction. l .... It must also be borne in mind that the stat
utes authorizing proceedings for failure to make a return of a writ
are highly penal in character, and right reason and justice all con
cur in demanding that they should not be applied strictly against
the officer it is sought to penalize for a technical failnre to discharge
a duty.tTo

It is a defense to proceedings for a non-return of a writ that
officer'. term expired before the return day.IT8 It is no defense
to a charge of non-return that writ was delivered to the officer too
short a time before the return day to enable the officer to serve
and make ·return of it.1 Te Even if an officer accepts an execution
against himself he is liable for a non-return.s"! However, there are
other grave consequences that may, in some cases, ensue where an
officer fails to make 8 return; it may convert him into a trespasser
ab initio. So wbere he takes property under a writ of replevin and
fails to make return thereof, as the law requires, he is guilty of a
conversion. This is true with respect to a failure to make 8 return
in the special statutory proceeding of claim and delivery, although
no writ or other process issues out of a court therein. So too, of

§ 607. Burden of Proof with Respect to Return Execntion.
General rules with respect to the burden of proof apply in actions
and proceedings involving failure to return an execution. Whoever
holds the affirmative, as a general rule, likewise has cast upon him
the burden of prooU·

§ 608. False Retnrn.-A false return, as its name indicates, is
one that does not set forth the truth, and is not to be confused with
one that is lacking in details, or is not sufficiently full. For a false
return, an officer may be liable, but for a meager return or faiJing
to disclose what was done, with sufficient fullness, the officer as a
rule, is not penalized or mulcted in damages,lD So, where an of-

a failure to return a writ of attachment. And, it is unnecessary
before proceeding against an officer in these circumstances to make
any demand on him.!"..

An unreturned writ of attachment after the elapse of tbe period
of time for its return cannot be made to serve as a justification to
an action of replevin or detinue against the levying officer for sei
zure of personalty under the writ. I Th To avoid confusion it should
be noted that the rule under discussion is inapplicable to an execu
tion j where there has been a levy upon personalty, a sale may be
validly held after the return date, or after a return of the writ if
there has been a valid levy during the lawful life of the process.!"!
A premature return may make an officer liable if any injury is sus
tained by reason thereof; since it is the absolute duty of an officer
to retain a writ or process in his bands until by the exigency there
of he is bound to return it.' TJ

15. Wehle v. Conner, 69 NY 548.
18. Governor T. Baker, lupra.
17. Ledyard Y. .Jones, 1 NY 650;

Seld'a Notes 24; see however Woolcott
•. Gra" Brayton (Vt) 01.

17L Kennedy v. Coleman, 2 Litt(Ky)

•• 17b. See lee. 605. note 5b .upra.
17c. Early Stratton Co. v. Cooper.

25 SW(2d) 423,181 Ark 134; t.IiliI .,..e,

however, was dealing with a defective,
rather than a non-return.

1741. Neil v. Beaumont, 3 Jh·ad.
rTenn! 556; Klneer v. Helm. 7 Helek
I'Tenn} 672; Cowan v. Sloan. lupra.

17e. Smith v. Gilmore. 3 Sneed
(Tenn) 481; Chllffin Y. Stuart, 1 Baxt
[Tenn} 296; Cowan v. Sloan. eupre,

17f. Cowan v, Sloan, lupra; Kinzer
.... Helm. eupra.

1175

17g. William8 v, he", 2;; Conn ;;68 i

lVi~gin Y. Atkin~, 136 MaRs 2!)2: Mal·
choff v. Knewel, 215 XlV 1189, 51 HD
520; Shaffner Y. Price, 260 NlV 703, f13
SD 456, D8 ALR 689 and note; Inter
state Surety Co. v. Bengesser, 211 NW
:'i09, 50 SD 618; Canon v. Fuller, 78
NW 060, 11 SO 502, 74 Am St Rep
823; Mitchcll v. Pierce. 86 AU 748, 86
Vt 514.

17h. Womack v. Bird, 63 Ala. 500;
Dowling Y. Bowden, 6 So 765, 2" Fta
712; io-Ietch~r v. Wri~hton, 69 ~a: 313,
184 Man 547; Williaml Y. Babbitt, 14
GraylMaltl) 141.74 Am Dee 070; ~(lIn

roe v. St. Germain, 42 AU 000, 09 NH
065; Carson v. Fuller, supra; Shorland
v. Gantt, 6 Barn &: Cr 488, 8 0 &
R 261; Britton v. Cole. 1 Salk 40R.
1178

17i. In re Schwab Printing Co. 59 F
12d) 726; Wheaton v. Sexton, 14
Wheat.(US) :i03, 4 L ed 626; South
ern Calif. Lumber Co. v. Ocean Beach
Hotel Co.• 29 P 627, 94 Cal 217, 28 Am
St Rep 115 and note; Stein v. Chemb
JeRR, 18 Iowa 474. 87 Am Dec 411; Ire
land Y. Linn County Rank, 176 P 103.
103 Kan 618, 2 ALR 184 and note;
State v. 'I'reigle, 192 So 152, - La
App -; gee Bee. 406, sup!"a.

17j. Glover Y. Rawson, 3 Pinn (Wis)
226, 3 Chandl 24:1.

18. MU88er Y. Maynard, 8 NW 65,
7 NW 500, 55 Iowa 197; State v. Behar,
50 Mo 393. State v. Melton, 8 Mo 417;
Wilson v. Wright, 9 How Pr (NY)
469.

18. State v. Jenkins. 7'0 SW 152. 170
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fleer has had an opportunity to execute process but has failed to
do so, and thereafter was unable to serve it, it is impossible to
return it with a certification of his inability to make the service.
His remissness in failing to serve it when the opportunity was pre
sented may not be excused or even in a measurable degree palliated
that because of subsequent events he is unable to make the service.""

So, where a sheriff under 8 l iberar-i, delivers possession of prem
ises, which had theretofore been held under a lease, for years,
he should certify the fact of the lease in his return, and his re
turn without more, that he delivered possession of the premises was
held, notwithstanding the rule with respect to failure to
make full enough return was insufficient, and he was liable, as
for false return.2 1 So too, if an officer, "after levying an execu
tion, shall be convinced that the property levied on, is not subject
to be sold under the process, and shall therefore determine not to
sell it, it would certainly be his duty to make a special return of the
truth of the case; and for failing to do so, he would be liable to an
action for a breach of official obligation" and would be held an
swerable for a false return.2:11 Where an officer returns that levies
under two writs of attachment were contemporaneous, when in fact
one levy preceded the other, he is liable to the plaintiff whose writ
was first levied for a false return.=-

§ 609. False Return as Affected by Irregularity of Process.-A
false return upon void process subjects the officer making it to no
liability whatever and this rule is not changed by the fact that
such process has been theretofore treated by the officer as valid.
The doctrine that tbe officer wbo receives process, and, treating it
as valid, proceeds to execute it, cannot thereafter challenge its
defective character, applies only to cases where there is an amend
able defect, or to waivable imperfections, or to one affected with
irregularities, but has no application to void writs.23 But if an
officer makes a false return of void process resulting in injury to
another, he is liable therefor, and voidness of the writ or process
is unavailing to shield him from liability.24

There can be no liability foe a false return of an execution unless

there is a judgment upon wbich it issued. The complainant of a
false return must show the existence of a judgment before he is
entitled to recover." The making of a false return places the offi
cer in the precise situation as in 8 case where he fails to return
after making a levy under a writ of attachment. U an officer
makes a false return on a writ of process he thereby forfeits all
protection afforded by the writ or process, and becomes answerable
for all acts performed under it. An application of this rule is found
in a case where an officer broke and entered under a search war
rant, and found the property, but returned that he did not find it.
This forfeited his rigbt of protection of the search warrant."·

§ 610. Mitigation of Damages for False Return.-The officer may,
in mitigation of damages, establish any fact that will go to dimin
ish or lessen the amount for which he is prima facie responsible.
He may show that the judgment was uncollectible."" He may like
wise sbow that senior process in his hands would have taken all of
the proceeds of the sale.'T Bnt the officer cannot "be permitted in
order to reduce damages, to show that the execution directed the
collection of a greater sum than was due to the plaintiff," for to
permit this would be to embark upon tbe enterprise of retrying the
issues in tbe case in which the writ issued2 s It is not permissible
to sbow that the judgment is still collectible."

It seems that the execution plaintiff has the bnrden of showing
that there is a judgment authorizing the issuance of the execu
tion, and if the judgment is void then this element would be lack
ing and tbat would be a complete defense to the cbarge.'·· It will
avail the officer nothing to attempt to assail the judgment upon the
ground of insufficiency or irregularity. It seems only the voidness
of the judgment will serve as a defense to the officer in these cir
cumstances. The same rules as to miti ga t ion of damages applicable
in an action for non-return would apply here.

§ 611. Nominal Damages Allowable for False Retnrn.-An officer
as a general rule is only liable for nominal damages in case of a
technical false return. So too, where the loss is traceable to some

Mo 16; Lawrence v. Buxton, 8 SE 174,
102 NC 129.

20. Martin v. Martin, 50 NC 349, see
aleo Frost v. Dougal, 1 Dayf Conn] 128,
Bee alec Isham v. Eggleston, 2 Vt 270,
]9 AID Dec 714.

11. McMichael v. McKeon, 10 Pa 143.
[2 Anderson on Sherifh]-37

22. Com. v. Booker, 6 Dana/Ky) 441.
22a. State v. Harrington, 28 Mo App

?R7.
23. Dunham v. Reilly, 18 NE 89, 110

NY 300,
2C. Humphrey v. Case, 8 Conn 101,

20 Am Dec 95.
157'7

25. Tombeckbee Bank v. Godbold, 3
Stew(Ala) 240,20 Am Dec 80.

25a. Boston &. xr. R. Co. v. Small, 27
AU 349, 85 Me 402, 35 Am St Rep 379;
see aec. 606, supra.

28. Woods v. Vnr-nu m, 21 Pick.
(Mass) 165, Bee also Weld v, Bartlett,
10 Mase 470; Ledyard v. Jones, 7 NY
1578

550. Seld'lI Notes 24.
27. Forsyth v. Dickson, 1 Grant (Plio'

26,
28. Bacon v, Cropsey, 7 NY 195.
29. Ledyard v, Jones, 8upra but see

Stevens v. Rowe. 3 Dento tNvj 327.
29a. Tombeckbee Bank v. Godbold, 3

Stew(Ala) 240,20 Am Dec 80.
[2 Anderson on Sheriffs]
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consideration where he seek. to amend 8 false return...... In some
cases there seems to be a distinction between a false return and one
erroneously made.asb It would seem that justice and reason would
dictate that an officer making an erroneous. but an honest return,
should not be visited with the same penalty as an officer intention
ally making a false return.

other source than the responsibility of the officer. In other words, it
seems that the damages sustained by the complaining party must
have been proximately caused by the officer in making a false re
turn.3 0 Where it appears that the false return was discovered by
the plaintiff in the process in time to have greatly reduced his dam
ages, bnt tbat he fails to do so, he canuot recover against the officer
the damages it was his duty to have avoided." This is but an appli
cation of familiar law that it is the duty of one who is likely to suffer
damages to reduce his loss as much as can reasonably be done. The
real measure of damages in these cases is the amount of loss sus
tained by the complaining party.33 He is not permitted to increase
his damages at the expense of his adversary.

When the officer has made a false return prima facie he is liable
for the amonnt of the debt, but this is by no means conclusive be
cause, 8S we have already seen, he may show any fact or circum
stance that may legitimately diminish, abate, or reduce the amount
thereof.33 An officer having levied upon property of an execution
defendant sufficient to satisfy the execution, and it is returned there
after unsatisfied, the officer is prima facie liable to the plaintiff for the
amount due on the judgment. It is incumbent upon him, in order to
relieve himself from liability, to show some legal excuse for the non
collection. And, it would not do to merely show that the defendant in
an execution had been adjudicated a bankrupt, and that the property
that had been levied upon had been delivered to the trustee in
hankruptcy, but where it appears that the execution plaintiff had
filed his claim in the bankruptcy proceedings without attempting
to assert a lien under the levy, then ths execution plaintiff cannot
hold the officer....

The matter of intent with which the officer makes a false return
does not, according to some cases, seem to be material; so, when
he has, by mistake, made a return showing the application of funds
collected on an execution different from the actual application
thereof, he is liable for false return witb all of tbe ensuing penal
tiea attaching thereto."" But the officer'. intent may be taken into

358. See sec. 612, infra.
3Sb. Sutherland v. Cunningham, 1

Stew(Ala' 438; this case even holds
that presence of fraudulent intent in
580

making return is eseentie! to liability;
~rcIlroy Banking Co, v, l\fills, 11 SW
(2d) 481, 178 .\rk ru . Cress v. WiI
Iluma, 25 lil n(:NY) 62, 1::1 How Pr 191.

30. State .,.. Finn, 11 Mo App 400;
Parker •. Cohoes, 10 Hun 531. atf. 74
NY 810; Tutein 1'. Hurley. 98 Mus
211.

3t. Proeeee .... Coote, 1G NW 448. 50
Mich 282, see aleo 40 Micb 644.

32. Pierce .,.. Strickland, 19 F C..
# 11,147, 2 Story 292; Thayer v.
Roberta, 44 Me 247; Knopf Y. Herta.
180 NW 029, 212 Mich 822; see aleo

180 NW 632. 212 Micb 831; Taylor 'Y.

Rlchardeon, 8 Term 605.
33. Ledyard Y. .Jonee, 7 NY 5.',0.

Pierce v. Strickland, supra. eee sec. 610.
supra.

34. Ansonia Bra88 a: Copper Co. v.
Babbitt. 74 NY 395, eee alec Dorrance
v. Henderson, 27 Hun 206, 92 NY 406.

S5. Finley v. Hayee, 81 NC 389;
Peebles 'Y. Newsom, 74 NC 473.
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CHAPTER XXVI

AMENDMENT OF RETURN

view has been maintained not without reason.1 1I The cause of ac
tion for a false return accrues when the return is made1c-when it
is filed in the office from which it was issued1 d-then how can an
accrued cause of action be destroyed by the simple expedient of
an amendment' It is submitted, that upon principle this cannot be
accomplished.

SEeS.

612. Amendment of False Return.
613. In Absence of Fraud or Bad Faith, Generally the Return May Be Amendf'd

to Speak the Truth.
614. Proceea Cannot Be Reissued by Way of Amendment.
615. Discretionary Power of Court with Respect to Ameudmente.
616. Limitation on Right to Amend Returns.
617. Necceatty of Notice of Application.
618. Procedure to Obtain Amendment of Return.
619. Nature of Amendments Generally Considered.
620. Amendment Dates Back to Date of Odginal Return.
621. Lost Return Supplied by Parol.
621A. Duty of Officer to Amend, Compelling Amendment.

§ 612. Amendment of False Return.-In some jurisdictions it
seems that an officer has a right, in case of a false return unin
tentionally made, to amend it at any time before proceedings are
initiated against him to assess the penalty, or to mulct him in dam
ages therefor, but after the inauguration of such proceedings the
return is then conclusive, and no amendment can be made. Neither
may it be explained at that point of the proceedings by extrinsic
evidence.1 However, some courts hold an amendment of a false
return may be made after action therefor has been initiated against
the officer but these authorities seem to snstain the rule that this
can only be done where he has in fact performed his duty, and the
amendment is sought to show this fact. The amendment can only
be made by permission of the court, and such permission can be
granted or withheld in the court's discretion.P" But a contrary § 614. Process Cannot Be Reissued by Way of Amendment.

When an officer has made a return upon process that has been in
his hands, and filed it in the proper office, it then hecomes functus
officio and has passed beyond his control and he cannot thereafter
make any amendment with respect thereto without the permission
of the proper court. He is not permitted to alter his return in any

§ 613. In Absence of Frand or Bad Faith, Generally the Return
May Be Amended to Speak the Trnth.-The Isw imposes upon a
sheriff or constshle a high degree of csre and diligence, but his
liability varies with conditions under which he acts. IIe is some
times virtually an insurer and will not be heard to say that he msde
a mistake. In these cases his only avenue of escape is that the
damage was caused by an act of God or the public enemy. He is
not permitted to make legal mistakes. When he accepts the com
mission of the office he announces to the whole world that he
knows the law and that he will abide by it, snd that he will call
to his aid the skill and ahility to execute it. It is only in connec
tion with matters of law that hc is an insurer, and it is doubtful
in reply to a charge of an error committed with regarrl to matters
of law if·he would be permitted, even though motivated by the
best of faith, to amend a return in order to correct an error. Tho
situation is different where there is a mistake with respect to a
question of fact on the part of an officer. In connection with mat
ters of fact he is only bound to exercise good faith and due diligence.
An application of the rule with respect to an amendment to correct a
mistake of fact is found in a case where, in the absence of fraud
or negligence, an officer's return that appraisers of property levied
upon were disinterested when, in point of fact, they were not, he
was permitted to amend his return to speak the trnth.~

(La) 708, see alec Miller v. Adams, 16
M8.B8456.

Ill. See Sees. 681 et seq. supra.

I. Strout v. Pennell, 74 Me 280, but
eee sec. 812 note Ia, supra.

amendment WB!'J allowed. Tuck v.
Manning, 63 Hun 345, 17 NYS 915 ~

Whitman v. Higby, 24 Pa Co 236, 10
Pa Diet 39.

lb. State v. Cage, 11 Yo 241.
Ic. Dalfour v. Browder. 8 ~fart NS
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1I{0 1D4; Steelman v. Greenwood, 18
SE ~03, 113 NC 355; Swain v. Durden,
32 SE 319, ]24 NC 16. See also 34
SE 110, 125 NO 43. In tb la case an
amendment of a Ialae return allowed to
conform to fact and due to lgnorauce
of law, and no injury bad resulted.
However, see see. 613 infra as to hold
ing sheriff or constable to strict ec
countability with respect to errors of
law; Lopez v. Rowe, 67 NE 501. 163
NY 340. This cue involved an er
roneous return and to correct It an
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1. Beat v . Smith peter, 6 Baxt(Tenn)
356; Mullina v. Johnson, 3 Humph.
(Tenn) 3!JO; lIiII v. Hinton, 2 Head
"Tenn) 124; Broughton v. Allen. 6
Humpht'Tenn l 96.

Ia. Phoenix In8. Co. v. Wulf, 1 F
716, 9 Biee 285. This case involved an
amendment to inaccurate, ratber than
• (alee return. .Ieffriee (.Jefferies) v.
RudloJJ, 34 NW 756, 73 Iowa 60, 5 Am
St Rep 654, holding an amendment
ma.y he made after the officer's term of
office has expired; Corby v. BUTns, 3d
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§ 615. Discretionary Power of Court with Respect to Amend
ments.-Conrt. eternally strive to have their records speak tbe truth
and it is for that purpose that amendments are allowed to officers'
retnrns." But after all, tbe matter is left to the sound discretion
of tbe eonrt 8.' to whetber the amendment will be permitted.a This

way. If be receives process that has theretofore been retnrned, and
serves it, it not having been theretofore served, such service is void.
The vitality, the power, and authority of a process is exhausted
when it has bern ret.urncd.P

The law, however, is very liberal in the matter of amendments
of returns of officers as it is wuu respect to amendments in legal pro
ceedings generally. The misprisions of officers may, under appropriate
circumstances, be amended by application to, and obtaining permis
sion of the court, and that is the remedy where process has been
returned unserved, and it is desired t.her-eaf'ter to be served." An
amendment to a return may be made even after judgment or after
the incumbent has goue out of office 01' after a writ of error has
been sued out or appeal taken.5 If the showing is sufficient, the
lapse of time between when the return is made and the application
for amendment does not seem to be material.f

discretion, like many others dealing with adjective law, will be,
throughout tbe course of tbe trial, exercised liberally in the in
terest of justice.9 In the exercise of a sound liberal discretion an
amendment of return may, in a proper case, be made in an appellate
court; even in the court of last resort.Da

§ 616. Limitation on Rigbt to Amend Returns.-Amondments of
returns are not always permitted as a matter of course and are
alway. restricted by the exercise of discretion on the part of the
court, Amendments arc permitted in the fur thei ance of justice.
But where the interests of other parties have intervened, permis
sion to make amendments is given sparingly and with caution. But
wbere tbe rights of tbird parties will not be prejudiced, amend
ments may be permitted witb Iiberality.!? In some case. amend
ment. to a return bave he en denied hecause of prejndice to tbe
rights of parties to tbe record. l1 It may be stated, with accuracy,
38 a general rule, that mere lapse of time, where there are no in
tervening rights of otbers, will not be regarded as efflcacious
grounds for denyiug an application to amend a retnrn.12

It baa been beld, bowever, that a retnrn of a deputy sberiff will
not be permitted to be amended after a lapse of six yearsl S It
bas, also, heen beld tbat an application would be denied after twelve
years, where the officer making the same was dead and there was no
memorandnm by tbe deceased officer upon which to predicate the
application.I" But amendment. have been permitted after a lapse

chants Nat'l Bank, 97 111 294; Peaks v
Gilford. :} AU 879, 78 Me 362: Gliddcll
v. Philbrick, 56 Me 222; Coerver v.
Crescent Lead etc. Corp. 286 SW 3. 31S
:\ro 276; Burr Y. Dougherty, 14 Philll
(Pa) 0; Pond v. Cempbell, 56 ve 674;
Renick v. Ludington, 20 W Va ::ill.

11. Morrissey v. Gray, 117 P 438, 160
Cal 3!lO; Rehmetedt v. Briscoe, 13 xw
687, ;')5 \Vis 616; Coerver v. Crescent
Lead etc. Corp. eupre i Hodges Y.

Stuart Lu mbar Co. supra.

U. Gilman v. Stetson, 16 Me 124;
Briggs v. Rortgdon, 7 AU 387, 78 Me
514; O'Brien v. Gaslin, 30 NW 274, 20
Neb 347 .

13. Thatcher v. MiIIl"r. 13 Mass 270,
see also Coughran v. Gutcheue, 18 III
390.

U. O'Conner v. Wil8on. 57 III 226.
Hee also McGrath v. Wallace, supra.

Co. 240 P 334, 78 Colo 185; B1andy v.
Modern Box Mfg'. Co. 232 P 109;). 40
Idaho 356; Spellmyer v. Gnff, 1 NE
170,112 III 29; l\Iintie v. Sylvester. 197
NW 305, 197 Iown 424: Little Rock
Trust Co. Y. Southern Mo. etc. R. Co.
93 SW 944, 195 Mo G09; Wittstruck v.
Temple. 78 NW 456, 58 Neb 16; ~for·

riasey v. Gray, supra.
8. McCormick v. Southern Express

Co. 93 BE 1048, 81 W Va 87, see eeca.
613 supra, 616 note 10 infra.

9a. Call Y. Rocky Mountain Bell Tel.
Co. supra, see also Frisk v. Rclgelmen,
43 NW 1117. 44 NW 776, 75 Wi. 499.
17 Am St Rep 198.

10. King v. Davia, 137 F 198, alf.
157 F 076, 85 CCA 318; McGrath v.
Wallace, 48 P 719, 116 Cal 548; New·
hall Y Provost, 6 Cal 85; Hodges v.
Stuart Lumber Co. 79 RE 462, 140 Ga
569; Chicago Planing Mill Co. v. Mer
li84

550: Ramey v. Francis, 184 SW 380,
169 Ky 469; WiJlinmR v. Sharpe. 70
NC ;'iR'~; Peebles v, Newacm, 74 NC
47:1: Waltf'ri't v . Moore, 90 :ole 41.

6. Spellmj-er v. l:llff, 1 NE 170, 112
III 29; Paulin v. Sparrow, no NE 528,
91 Ohio St 279.

7. Pacific Poat a l Tel. Cable Co. v.
Fteischner, 1J6 F' Wl9, 14 CCA 166, hold·
ing an amendment mny be made after
guit brought find after the officer has
rl'tl~erl to he «uch. Nickerson v, \Var
ren City Tank etc. Co. 223 F 843; Bor
lund v. O'Neal, 22 011 504: Gavitt v.
Doub. 23 Cal 78; Lindley v. Lindley,
194 P Wi, 4J) Cal I\PP 631: .Iones •.
Bihb Itrb-k Co. 4~ SE 25. 120 Ga 321;
('1111 v Rocky ~t()untRin Bell Tel. Co.
102 P H6, 16 Idaho r,51, 133 Am St
Rep 135 end note; waite v. Green
River Special Dr aiunge Diat. 80 NE
725, ~26 III 201; Ir-iona v. Ke vatone
.\ffK. Co. 16 NW 3tD, 61 Iowa 406: Mc
Pherson v. Hervey, 167 P 1070, 101
Kiln liSO; ~Ialoney Y. Simpson, 76 AU
675, 220 I'll 479.

8. Vun An: v. Boone, 193 F 612, 113
CCA. 480; f:hlwdey v. Pago8& Lumber
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3. "'annin1( Y. Foley, 33 P 1098, 99
Cal :nfl; Eaton v. Futlet.t, 11 III 401;
Cameban v. Pea. 2 HI App 630; Cook
Y. Wood, 16 N,JL 2;'4.

4,. Wilcox v. Moudy, 89 Jnd 2:12;
Morri1l Y. Fitzgnrald, :16 TH 275;
Eaton v, Fullett , supra.

5. Von An \.. HOOlU', 193 F fll'l, 113
CCA 480; Tilton \-. Cofield, fJ3 US 163,
23 L ed 85H; Morrissoy v. "ray, 117
P 43R, 160 Cal :190; Hibernia S:t.inJ::'~

.I; Loan Soc. v. Matthai, 48 P :170, ns
Cal 424; Herman v. Santee, 37 P .'(lll,
]03 Cal 51D, 42 Am 8t Rep ].15; .\11·
derson v. Stoan, 1 Colo 33; Loveland
'T. Seers, 1 Colo 433; Sawdey v. Pag'o~n

Lumber Co. 210 P :J34, 7R Colo IH:'i:
Bland) v, Modem nux Mf~, Co. ~::u p
1095, 40 Idaho 3J6; Toledo etc. R. Co.
v. Butler, 53 III :123; Wnlte v. Gn·(·n
River Special Drainage Diet. 80 N E
725, 226 III 207; Smith v. Clinton
BridJit~ Co. 13 III App 572; ,JelTril'M
(Jefferies) v. Rudloff, 34 NW 7GO, 73
Iowa 60, 6 Am St R. p li.'i4, :if'~ a'~"" Aee.
812, note l.1. supra; !1intlc v. Syl\'{'~tt'r,

197 NW 305, 1')1 [m.... 424; .\fd'her
1100 Y. Harver. 167 PlOD, 101 Kan

I
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of long periods of time as, for instance, eight years. I S Even an
amendment of retnrn was permitted where the process was served
on September 5, 1874, and application to amend was made October
20, 1887. 1 8 Sixteen years has been held not to be too long to per
mit such amendment.v" "Mere lapse of time, where the rights of
tbird persons will not he injuriously affccted, as a general rule, will
not bar an amendment." Neither is it any bar to an application
to amend a return that officer making the original return has since
gone out of office.ITa An amendment that will work a reversal of
the judgment or render it erroneous or void, will not be aUowed. I T b

§ 617. Necessity of Notice of Application.-The general rule
seems to he that the court has the discretion to allow a return to
he amended in all cases, with or without notice, but that anch
amended return cannot affect tbe rights of third persons acquired
in good faith prior thereto; and whenever an amendment is so made
it cannot he questioned collaterally by tbe parties to the suit or
those claiming under them as privies.1 8 Some authorities go upon
the theory that no notice of the application is required where it is
manifested tbat to permit tbe amendment wonld not operate inju
riously witb respect to anyone. I D Otber authorities hold that the
motion may be allowed without notice if made during the trial term,
bnt otherwise notice is reqnired.P" Sometimes it is held that where

§ 619. Nature of Amendments Generally Considered.-There are
almost innumerable instances where amendments of the sort we
have under consideration have been permitted. Intimately associ-

the party sought to be notified is in default or canno ; he tound,
this is sufficient to dispense with service of notice on him, and this
is true even if he is represented by an attorney.P" In no case, how
ever, should an amendment be permitted without notice where it
will permit a party to be liable who was not theretofore so liable,
or will make one who is not a party to the record liable in a dif
ferent way, or in a different manner than that apparent fr-om the
record.221

such motion can not be granted.
24. Youngstown Bridge Co. v. whtte.

49 sw 36, ios Ky 273, 20 Ky L 1115;
;'tis~IO:lri Valley Trust Co. v. St..Joseph
etc. R. Co. 144 SW 511, 102 Mo App
t58; Park Land cl Improvement Co. v.
Lane. 55 SE 090. 106 Va 304.

25. Fountain v. Detroit ete. R. Co.
210 F 982, se., also Mechanical Appli·
ance Co. v. Castleman, 30 S Ct 125,
215 US 437, 54 L ed 272,

28. Chicago etc. R. Co. v. Buta, 123
III App 125; wlt.tetruck v. Temple. 78
N\V 456, 58 Neb j 6.

27, Jones v. Bibb Brick Co. 48 SE 25.
120 Ga 321;. Fisk v. Hunt, 54 P 600.,
33 Ora 424.

III App 2.')5; Stetson v. Freeman, 11
P 43 i, 35 Kan 523.

21. Sawdey v. Pagosa Lumber Co.
240 ? 334, 78 Colo 18:"); Bushey v.
Rathe. 1 NW R02, 4S Mich 181; Kidrl
v. Donuher ty, 59 Micb 240,26 xw !i1O.

22. Jeffries (Jetreriee) v. RudloB', 34
xw 156. 73 Iowa 60, 5 Am St Rep
654; Coopwood v. ~forgan, 34 Miae
J08; Blodgett v. Schaffer, 7 SW 430, 94
Mo 652.

23. Wilcox v. Moudy, 89 Ind 232. It
was assumed rather than decided that
a motion was proper method of ob
taining permission to make such
amendment. This case also holds that
• change of venue of the hearing of
586

§ 618. Procedure to Obtain Amendment of Return.-An applica
tion to amend a return may be made by motion.23 The motion
ought to be supported by an affidavit or other evidence making out
a proper case for allowance of an order to amcndo24 The affi
davit showing that it is proper for an amendment, as II rille, ought
to be made by the officer making the defective retllm.n But, of
course, if the officer who made the defective return is dead or dis
qualified, then undoubtedly other methods of proof would suffice,
if sufficient and competent. If the application is granted, an order
embodying the ruling of the court should be formally drawn and
presented, to be signed by the court, and filed and then the amend
ment should actually be made, since the granting of leave to make
the amendment is not equivaleut to the actual making of the amend
rnent itself."" An adverse party may resist the application and
may introduce such resistance by way of objections, countervailing
evidence, or affidavits..2T

18. Rickards v. Ledd, 20 F Cas No.
1l,R04, 6 Sawyer 40; Rauch 17< Werley,
152 F 509, at page !H5; Stetson v .
Freeman, 11 P 431, 35 Kan 523; Kahn
v. Mercantile Town ~fut. Ins. Co. 128
SW 095, 228 :\10 585, 137 Am St Rep
665 and note. In the course of the
opinion the court sutd: "There is 110

statute, text book or adjudication
which has been called to our attention,
or which we have been able to find,
which holds. that the defendant is en
titled to notice before the sheriff CUll

amend his return by permission of the
court." Cunningham v. Spokane H.
Min. Co. 55 P 7rJO, 20 Wash 450. 72
Am St Rep 113.

19. Lungren v. Harris. 6 Ark 474;
Kahn v. Mercantile Town Mut. Ins. Co.
su pru .

20. liing v. Davis, 137 F 222. afT 151
F 67t}. 8rJ CCA 348; O'Conner 'T. wn.
80n, 57 III ~26; Chicago PInning Mill
Co. v. ~fer{'hants' Nat') Bank. 86 III
587 j Nat'. Surety Co. v. MarroH, 149
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15. Peck v. Whitaker, 103 Pa 297;
O'Brien v. Gealin, supra.

18. Shenandoah Valley R. Co. v. Ash
by's Trustees, 9 SE 1003. 86 Va 232,
19 Am St Rep 898 and note, but see
McGrath v. Wl1l1aC(~, supra.

17. Spellmyer v, Gaff, 1 NE 170, 112
IH 29. The process was served on 22d
day 01 Dec. IR66, and application to
amend was made Aug. 31st, 1882.

17a ..TonPII v. Gunn, 87 P 577, 149
Cal OS7; \VoOt.lward v. Brown, 51 P
2, 119 Cal 283, 63 Am St Rep 108. 51
P 542; [Jerman v. Santee, 37 P 509.
103 Cal 510, 42 Am St Hep 145; wu.
kina v Tourteltott, 28 Kiln 825; Dri~l{a

v, Hodgdon, 7 AU 387, 18 Me 514;
Luttrell v, Martin. 17 SE 573. 112 NO
593; Spellmyer v. Guff, 8upra; Morris
Bey v. Gray. supra.

17b. White River Bank v. Downer,
21) Vt 332; Chi(',.&KO Planing Mill Co. v
Merchants Nat1 Bank, supra; Morrill
~ v. Gray. euprs,
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ated with the subject we have under discussion comes a case where
property WBS attached lind held by a constable but the execution
WBS directed to the sheriJf but, however, WBS delivered to tbe con
stable who proceeded thereunder. It WBS beld tbat tbe amendment
WBS permissible to make the execution conform to the facts. Thia
decision WBS probably influenced by the fact that the constable was
the officer properly entitled to make the sale because be held the
goods under the attaehment."" Erroneous dates of the rendition of
the judgment inserted in the execution may be corrected by an
amendment. 2IJ The supplying or correcting of an official signature
to return of process is a proper subject for amendment.P?

Amplification of the description of the copy served is a proper
matter to be shown by an amendment to 8 return.3 1 Correction of
the name of a party served, as where his initials are transposed, or
the showing the name of the person actually served, or hy giving
more details with respect to with whom process was left at tbe de
fendant's place of residence, are all matters that may be properly
sbown by an amendment."" These instances will serve as iIlustra-

tions with respect to applications of the rule we have under consid
eration. It should be noted, however, that jurisdictional defects
cannot be supplied by amendment of an officer's return, but that
only imperfections, not jurisdictional within themselves, may be
corrected by snch amendments.""

§ 620. Amendment Dates Back to Date of Original Retnrn.-An
amendment relates baek, when it is duly and legally made, by per
mission of the court, to the time of the original return. The juris
diction allowing such an amendment is inherent in the court.M

§ 621. Lost Retnrn Snpplied by Para\.-Whcre a return of proc
ess bas been lost, mislaid, or destroyed, it may in general be sup
plied by parol evidence."5 The power of courts of record to grant
relief by establishing a lost return existed at commou law, but it
was specifically provided for under an English Parliamentary en
actment, and where the common law has been adopted BS the rule
of decision, after such enactment such statute was likewise adopted,
as part of the common law."8

§ 621A. Duty of Omcer to Amend; CompelUng Amendment.
It seems at common law only the officer making the defective return
may amend it, and then only by leave of conrt, but it is hi. duty.
in a proper case, to do so. But a deputy who served the process
may amend in the name of the officer who is such at the time of
making the amendment although he is the successor of the offieer
in office at the time of service.38a If an officer, it has been held,

II Hibberd v. Smith, 50 Cal 611;
Peeotte v. Oliver. 10 P 302, 2 Idaho
251; ebriety v. Springe, 69 P 864, 11
OkJa 710. In thi8 case the execution
wall directed to the sheriff of the wrong
connty but thi!t was held a mere Ir
regularity. curable by amendment.

U. Dailey v. State, 56 ~lig9 415.
30. Lies v. Klaner, 121 III App 332;

City of Enid ..... Rector, 223 P 846, 97
Ok) 2RO. JD this caee the process was
served by one deputy and the re
tum signed by another deputy, and
thill wu held amendable. It is Bub
mitted that no amendment is neceeeary
under these otreumetnncee, since the
IIherlW i. the officer recognleed in law;
it would eeem that. so long as the
return ill made in his name by hie
authority, that would be eufflcient.
See eec. 78 supra.

31. Love Y. Nat1 Liberty InB. Co.
121 BE 64B, 157 G. 259.

31. King Y. Davis, 137 F 198, af·
fumed under title of Bleukenahlp e.
n.ri,. 157 F ~76. B5 CCA 34B. by
memorandum opinion. Defendant
..n'ed under Dame of "France;"
emencmeut allowed to ehcw true name
'·Franci•." ]0 the course of the trial
coun'f11 opinion it i. said: "Ae the

8e"ic~ was personal, and not eonatrue
tlve, the weight of American author
ity i. to the effect that the defendant
sued in the wrong name, even if he
does not appear, is bound by the judg
ment." Nickerson v. Warren City
Tank etc. Co. 223 F 843. In the
cited case an amendment WB.8 allowed
to ehow the party served was an agent
of the defendant corporation instead
of • mere employee. Savannah A. &.
}f. R. Co. v, Buford, 17 So 395. 100
Ala 303, amendment allowable to show
name of defendant corporation as a
"railway" company instead of a "rail·
road" company. Lewis v. Collier, 47
So 790, 157 Ala 533; Morrissey v. Gray.
124 P 246, 162 Cal 638; McGinn v.
Reee, 185 P 52, 33 Cal App 291; Free
man v, Stedham, 128 SE 702, 34 Ga
App 143; Call T Rocky Mountain Bell
Tel. Co. 102 P 146, 16 Idaho 551, 133
Am St Rep 135; Ramey v. Francie, 184
SW 3BO. 169 Ky 469; Bean v, Halfen
dorfer 2 SW 65A, 3 SW 138. 84 Ky
685: Stoll \". Padley. 56 NW 1042,
98 Mi(·h 13. see also Fleugel v. Lerda,
66 NW 585, 108 Mich 682, bolding
where officer faUed to affi.: his official
title, this W&8 immaterial since court
would judicially notice his omcial peel-
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lion; First Nat'l Bank v, Ellis, 114 P
~20, 27 Ok) 609, AC 1912C 6B7. bolding
th:lt where deputy made return in his
own name curable by amendment to
make return in principal's name by
deputy. Other cases holding the de
feet. where a deputy makes a return
in bis own name i8 subject to ccrrec
tion by amendment are: Kelly v. Har
rison, 12 So 261, 69 Mi88 856; Ford v.
DeVillerB. 2 McCord LfSC) 144: Miller
Y. Alexander. 13 Tex 497, 65 Am D 73;
Eastman v. Curtis, 4 Vt 616; Taylor
v. Missouri Pee. R. Co. 279 SW 115, 311
Mo 604; Mudge v. Mudge, 190 NW 706,
III Neb 403.

33 Ex parte State Bank, 7 Ark 9;
TbomfAlon Y. Moore, 15 SW 6. 01 Ky
80, 12 Ky L 664, holding that where
a 8tatute authorizes a sheriff to ap·
1188

point a special bailiff to serve process
by indorsement on the process and such
indorsement is made on the original.
doee not empower the ~ailiff thus au
thorized to serve an alias. and that
this authority can not be supplied by
amendment by making the Indorsement
after service. Clty of Enid v. Rector.
supra ~ Lies v. Klaner, au pra.

34. ~iolin v. Hamner, 22 Ala 578:
Smith v. Leevltte, 10 Ala 92; Daniels
v. Hamilton. 52 Ala 105; Mills v. How
land. 49 NW 413, 2 ND 30; McDonald
v. Barr, 154 AU 5114, 51 RI 337; In re
Lake. 10 AU 653. 15 RI ~2B.

35. Newhouse v. Martin. 68 Ind 224.
38. Newhouse v. Martln. supra; 8

Henry VI, chap. 12.
3Sa. Waite v. Green River Special

Drainage Dist. 80 NE 725, 226 III 207.
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make. a return of process thst is defective on its fsce he may he
compelled to correct it, but not so if the return appears to be com
plete within itself3 0 b However, undoubtedly tbe better rule, and
tho one sustained in reason and by principle, as well as the great
weight of modern authority, is that the court cannot order an officer
to amend his return but can only authorize him to do 80.3 8 0

3Gb. :Mentz Y. Hamman, 5 Wbart
(Plio) 150, 14 Am Dec ;),16i Note 4 AC
1168; Washington ~Iill Co. v. Kinnear,
1 Wa!"J. Ter fll}.

30e. "Sm it.h v. Gaines, 93 US(3 Otto)
341,23 L ed 901, Ffyun v. Kalamazoo

Circuit Judge. 101 S\V 222, 138 :Mich

126, • AC 1167 and note; mack Bill!'!
Brew. Co. v, Middle West Fire Ins. Co.

140 N\V 687. 31 SD 318, 141 NW 358,

34 SD 262.
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CHAPTER XXvII

DUTY OF SHERIn IN CONNECTION WITH CRIMINAL CABEll
SEelll.

622. Cuatody of Prisoner after Arrest and before Trial.
623. Execution of Sentence.
624. General Dutlee of the Sherift'o

§ 622. Custody of Prisoner after Arrest and before Trial.-ln
order for the sheriff to retain a prisoner in custody after 8 prelim
inary examination and commitment, and before trial, it is necessary
that he be directed to do so by proper authority. and the evidence
of the authority to so hold the prisoner is generally required to be
in writing. An oral direction to retain the prisoner in custody by
a committing magistrate or other officer is insuffleient.J The com
mitment or other anthority to hold the defendant for trial should
stste as a rule wbat offense for which he is committed. If he is
committed for larceny the order or commitment should stste of
what property he is accused of stealing, to whom it belonged, and
its value, and where the commitment is for rape it should name the
person, the use of violence, and the like." In any case the state
ment of the offense in the commitment must be msde with conven
ient certainty. But if so made it suffices_a

The rule with respect to the requirement that the commitment
be in writing is so exacting that an oral order made and reduced
to writing by the reporter reporting a preliminary examination is in
sufficient.s Until a commitment can be made out, the committing mag
istrate may direct that the prisoner be held_" But it seems apparent
that such verbal authority could not warrant holding the prisoner
longer than is reasonably necessary to make out and deliver a proper
written commitrnent.P" During adjournment of a preliminary hear
ing it is necessary that the prisoner who is in custody be commit
ted to the sheriff or jsiler by formal written commitment. There

1. U. 8. v. Harden. 10 F A02, 4
Hughc.. 455; Erwin v. D. S. 37 F 470,
2 LRA 229~ Peo, v. Malowlte. 24 P12d)
177 at peae 179, 13' Cal App 250;
Peo. ., Wilson, 28 P 1061, 93 Cal 317;
Ex parte Branigan, 19 Cal 133; Pea.
v. Wallace, 29 P 950. 94 Cal 497; Peo.
v. Slemeen, 95 P 863, 153 elll 387;
State v. Jemee, 78 NC 465; State ....
590

Crook, 51 P 1091, 16 Utah 212.
2. Ex parte Branigan, supra.
3. State v. HueKin, 85 NW 1016, 110

Wi, 1811, 62 LRA 700.
t. People v. WilBon, supra.
a. Hutchinson v. lowndes, 4. B &

Ad 118, 24 ECL 61, 110 E.g Rep 400.
tia. State ... James, 80 NC 370; U. S.

'Y. Harden, supra.
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prisoner in 8 competent case, the death sentence ;)f the court must
be executed by the sheriff of the county in which the prisoner was
tried and it is error for the court to order it to be executed in the
county from which the cause was removed or by the sheriff of that
county.l1

§ 624. <reneral Duties of the Sheriff.-Intimately associated with
a consideration of the duties of the sheriff in respect to criminal
cases, it may be stated that it was his duty at common law to cause
inquisitions of lunacy to be legally instituted, and it wac his duty
to convey insane persons to institutions to which they had been
committed. However, these matters as a rule, are now controlled
by statutory enactment. The sheriffs and constables are peace offi
cers of the county and it is their duty to see that the peace and or
der of the community is maintained, and to execute laws generally
against vagrants aud disorderly persons and to protect the lives,
property, health, and morals of the peoplc."

is no anthority to detain him without a compliance with the rule
of law.8 An officer detaining a prisoner in these circumstances is
violating the law and would he liable for false imprisonmeut.

During the time of the holding of the preliminary bearing, the
order theretofore made committing the prisoner to the custody of
the sherifi' is sufficient authority for the sheriff to hold him for final
disposition at the end of the hearing.' It hardly need be added
that the snbject of holding a prisoner before, during and after pre
liminary hearing is regulated by statutes generally, which should be
consulted. If the prisoner is enlarged on bail, then the sheriff has
no further concern with respect to him, unless he is recommitted
to his custody. Of course, during the trial the prisoner who is not
on bail is committed from day to day to the sheriff or jailer.

§ 623. Execution of Sentence.-If the prisoner is acquitted, the
duty of the sheriff is to immediately release him from custody, if
in custody. If a term of imprisonment in the penitentiary is im
posed, then, of course, it is the duty of the sheriff to- carry out the
judgment in so far as he is directed so to do. If he is required to
deliver the prisoner to the warden at the penitentiary, it ia his duty
to so deliver him; if the prisoner is directed to be delivered to a
guard from the penitentiary, then it is the sheriff's duty to so do,
and such guard may transport him to the penitentiary. In short,
it ia the duty of the officer to carry out whatever judgment is reno
dered in a criminal case. If the death sentence is directed to be
imposed, then it is the sheriff's dnty to proceed to do so, provided
the law in a particular jurisdiction imposes this duty on the sher
iff.-

At any rate, the authority must exist. for inllicting the death pen
alty, in the officer who carries it into effect. A death sentence im
posed by any other person than the lawful officer is murder.P
Where the manner, time, and place of inflicting the death penalty
i_ prescribed by law, or by the court it must be followed, and the
deviation tberefrom would not be a legal execution.to Where, in
a particular jurisdiction, the execution of the death sentence is by
law required to be imposed by the sherifi' upon conviction of a

11. State v. Twiggs, 60 ~C 142.
12. Corder v. People, 287 P 85, 87

Colo 251; State v. Wyatt. 89 AU 217,
4 Boj-cef Del) 473; State v. McCarty,
179 P 309, 104 Kan 301, 3 ALR 1283;
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Scougnle v. Sweet, 82 NW 1061, 124
lOch 311; Pearce v. Stephens, 45 NYS
422, IS App Div 101, alf 48 NE 1106,
153 KY '73j Murfree on Shertfla, flee.

1172.

8. State v. Jamf"8. ennra, hut ReI" Ex
parte Smith, 5 Cow.(NY) 273, U. B.
Y. Harden, supra.

7. Taintor 1'. Taylor, 36 Conn 242.
4 Am Rep 58, .If 18 WalI.tUSI 386.21
L I'd 287. In the cited eeee the court
wae deallnq- with direction. given by ..
Superior Court but no doubt the Bam.

rule would apply before .. committing
megietrate.

• ... B1ackatone'. Com. 403j 1 Chitty
Cr L 784.

e. 4 BJacketone', Com. 362.

10. :\furrree on BberiIJ8, 8ee.. 1169
and 1170.
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§ 627 SIIEBlFFS, CORONERS, AND CONSTABL~

EXECUTION OF SEARCH WARRANTS

CHAPTER XXvIII

§ 626. Execution of Search Warrant in Night Time.-At early
common law a search warrant issued only for the purpose of find
ing stolen goods and its execution waa prohihited during the night

§ 625. Authority of Officer Must Be Derived from Search War·
rant.-A search warrant CRO not be extended beyond the privileges
granted in its issuance, and contained within its fonr corners; noth
ing further may he done under it; nothing is imported therein by
intendment or construction, and only the search for the particular
thing described in the warrant may be made. A search warrant
for intoxicating liquors can not be used to search and seize docu
ments and records upon the theory that they were the means or
instrumentality of the commission of the crime. Constitutional
rights are enforced with equal rigidity with respect to the guilty
and the innocent.!

639; Distefano v. U. B. 68 F(2d) 963.
U. S. Y. Lepper, 288 F 136.296 F 1017;
18 USCA Sec. 620.

Ie. Distefano v. U. 8. supra.

24. Moore 'Y. U. S. 57 F(2d) 840.

2e. State Y. Cornwall. 51 AU 873,
96 Me 172, 90 Arn St Rep 331.

[2 Ande,...on on Sheriff_]

§ 627. Search Warrant Required to Be Executed within Reason
able Time.-It seems to he the generally rccognized rule at this time
that search warrant should be executed within a reasonable time
after they are issued; that it should not he committed to the whim
and caprice of an officer as to when same should be served. As to
what is a reasonable time varies in different circumstances, taking
into consideration all of the facts, circumstances, and surrounding
conditions in determining such question. It is usually a jnry ques-

t. U. s, v. Borkowski, 268 F 408;
Voorhiea v. Faust, 189 NW 1006, 220
Mjch 155, 27 ALR 706, see also 24
BeL 708, see. 11 note 15.

2a. Johnson Y. U. S. 46 F(2d) 7.
2b. Moore v. U. S. 57 F(2d) 8<10.

Atlanta Enterprises v , Crawford, 22 F
(241) 834j U. S. 1'. Martin. J3 FI2d)
GOt.

time. However, in our time the mere execution of a search waz-.
rant in the night time does not violate the law against the exeeu
tion of unreasonable searches when such search is authorized by
statute. But it would seem that in the absence of statute, the com
mon law rule would control and that a search warrant can only be,
lawfully, executed in the daytime." The safe course for an officer
to follow would he to execute a search warrant in the daytime
only, unless the warrant specially directs otherwise. Of course, if
the statute of a particular jurisdiction prohibits the execution of a
search warrant in the night time. unless specially directed, such
statute should be followed.:'

Under some statutes a search warrant cannot be executed at night
unless special directions therefor are contained in, or endorsed
upon, the warrant. The question then arises what is "daytime"
and it has been held that "daytime" continues from dawn to after
sunset. "Daytime" has been held to include the period be
tween sunrise and snnset.2 b When the time of the execution of
the warrant is established, the court will take judicial notice of
whether it waa day or night time."" But evidence has been held
proper of experiments three days after the search after sundown.
to determine whether it was daytime; the evidence showing that
tbe witness could readily recognize the features of a man farther
than across the street at a corresponding time. The search was
onder a warrant authorizing a search in the daytime only.:d At
common law it is permissible to execute a search warrant on Sun
day and no donht this would be true with respect to holidays.:'
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118 US 618, 29 Led 748; veeder Y. U.
S. 25~ F 414, 184 CCA 338, 38 B Ct
428. 248 US 876. 62 L ed 933; Sagar

V.U"" Land Co. Y. .Iohnson, 86 80 871,
17 Ala App 409, Glldrte Y. State, 113
So 704, 94 F1a 134.
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1. U. 8. Y. Kraus, 270 F ()78; In re
No. 191 Front Street, 6 F(U) 282;
Silverthorne Lumber Co. v. U. S. 40 S
Ct 182:, 251 US 385, 64 L ed 319;
Weeks Y. U. S. 34 S Ct 341, 232 US
383, 68 L ed 852, LRAIgJ5B 834. AC
19150 11'11, Boyd Y. U. S. 8 S Ct 524.

[2 And.....on on Sheriffa)-38
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tion lUI to whether a search warrant is execoted within a reasonable
time. Of eourse, if the warrant itself lI:xes the time within
which it is to be executed, or the law of a particular juris
diction directs when it shall be executed, then the direction of the
warrant or the mandate of the law mnst be followed.s A
delay of three days Was held to be reasonable." 00 the other
hand, however, fifteen days' delay, unexplained, was adjudged
unreasonable. But a search warrant executed the day after
its issuance is a compliance with its direction for instanter exeeu
tion.a Where the tim. for return of search warrant is fixed by
statute, it is unnecessary to insert such time in the warrant, and if
the warrant is executed within the time fixed by law tbe search is
valid." It would, no doubt, he otherwise if the law required the
time b. inaerted in the warrant as a command thereof. The law
requires an officer acting under a search warrant to make the search
and if anything is seized to remove it and depart from the premises
in a reasonable time. If he faila in this, the search becomes illegal,
and maogre the fact, his entry and aearch were lawfnl he becomes
a trespasser ab initio.GIt

§ 628. Authority to Execute the Warrant.-A search warrant,
like any other process directed to an officer to be executed, can
only be directed to him either by name or official designation and, like
an execution of other process, generally, if the officer snmmons other
officers or deputies or citizens to asaist him. then the law protects
them, as a mle. In the absence of a prohibitory statute, a search
warrant may be directed to a private citizen by name.· A warrant
may be addressed to any lawful officer of the state, county, or mnnic
ipality." A warrant addressed to the defendant instead of an officer

§ 631. How Search Warrant Is SerYed.-It is the duty of an
officer at the time he proposes to serve a search warrant to exhibit
the same, or to state ill! contents to the person in charge of the
premises.·a It has been held. however, that the requirement in a

§ 630. TerritorW Limitations in the Execution of a Search War
rant.-As is the case with process generally, in the absence of stat
ute, a sheriff or constable is confined to the territorial limitations
of his authority in the execution of a search warrant. t8 Where
8 search warrant describes premises lying in two different counties
and although the description is correct, still it is not permissible
for the officer to go oot of his county.'"

is a nullity.s It is immaterial who carries out a particular part of
the search, or functions in connection therewith, whether it is the
officer to whom the W8lT8..nt is directed. or to another as, lor instance,
a depoty who is assisting the officer in executing the same.- And the
fact that Federal officers participate in a search being conducted by
state officers does not ipso facto convert the proceeding into a Federal
nndertaking.··

§ 629. Necessity of Possesring Search Warrant.-As is the case
with respect to process generally, and particularly warrants of ar
rest, it is necessary that the officer or other person to whom the
search warrant is directed have possesaion thereof.!" So, where the
search warrant was in the cnat of the officer, which was on the
premises described in the warrant. and a few feet from the honse,
it is regarded as sufficiently in his possession to constitute aothority
to make the search.ll A position by the defendant that the search
was illegal because the warrant was not in possesaion of the officer
making it when the facts show that it was in his pocket ten or
twelve feet away, is wholly untenable and entirely lacking in sub
stance.1 2

359, wherein it was held that a war
rant of arreat two hundred yanta from
the place where the erreat was made
was sufficiently near to be regarded in
his conatructtve POR8PsNion.

13. See. 100, supra.

It.. State Y. Shahan, 140 SE 533.
104 W V. 578, Aefl ahm Henson y.

State, 49 SW(2d) 4S3, 120 Te. Cr I7~.

IS. Raben. T. StuyvMsnt Sa'. De
poeit Co. 25 NE 294, 123 NY 57. 20 Am
St Rep 718, 9 LRA 43S.

226; Matthews Y. State. 100 So 18,
134 lfi8tl 807 j State Y. Montgomery,
supra.

8. Key Y. State. supra.
8. Com. Y. Rehmej-er, 98 Pa Super

393 j Com. Y. Orwig, ge Fa Super :Jft1.
9a. By...... U. S. 47 S Ct 248, 273

US 28, 71 L cd 520.
10. Ree eecs. 133, 628 note 8. aupra.
n. Hiller v. State. 208 NW 280, 190

Wia 369.
II. Elrod. Y. MOBIl. 278 F 123, see al

80 State Y. Shaw, 81 BE 3ft, 104 sc
59ft

MiM 24; State v. Pechese, 135 BE 908,
102 W Va 607.

Sa. Fry v. U. S. 9 F(2d) 38, Benton
Y. U. 8. supra.

5b. U, S. v. American Brewing Co.
296 F 772 at parte 777; Stork Restau
rant Corp. v. ){eC'ampbell. 65 F(2d)
681. see ulao Rowley v. Rice, U Mete
(M..s) 337.

8. U. S. v. Daiadus, 289 F 837; Dunn
v. State, 267 P 279, 40 Ok) Cr 76; Bish
op v. State, 2S8 P 363, 47 ou Cr 240,
Key v. State. 279 P 931, 43 Okl Cr
450; State v. Qqartie., 236 P 746, 114
Ore 667; State Y. Montgomery, 117 BE
870, 04 W Va 163; Meek Y. Pierce, 19
Wia 300.

7. M&.I Y. State, 119 So 177. 162 MiR'
595

3. Elrod Y. :Moss. 278 F 123. Benton
v. U. S. 70 F(2dl 24, cert den 54 S Ct
77S, 292 US 642, 7S L ed 1494; Peo.
v. Fetsko, 163 NE 359, 332 III 110;
Pee, Y. Wiedeman, 154 NE 432, 324
nr 88: State v. Nozanlch, 192 NE 431,
207 Ind 264; Llnk v. Com. 251 SW
1016. 109 Ky 781; State Y. Guthrie, 38
AU 368,90 Me 448; Voorhies v. Faust,
189 NW 1006, 220 Mich 155, 27 ALR
706; Taylor Y. State, 102 So 267, 137
Mi.s 217; State Y. Perkins, 285 SW
1021,220 Yo App 3<49; Fanner Y. Sell
en. 72 SE 224, 89 Be 492.

.. Hiller v. State, 208 NW 260,
190 Wi. 380.

•.•forda.tt v. State, 112 So 590. 147
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statute that a search warrant be exhibited at the time of serving
the same is merely directory.'· This decision cannot be sustained.
It would seem to follow tbat wbere there is no one at the premises
to be searched, or there is no opportunity for the officer to exhibit
the search warrant, such exhibition thereof may be dispensed
with.1T But it must not be supposed tbat tbe officer is not under
duty to give notice of bis official character and tbe purpose of his
visit. IS

The officer must act upon the situation a. it appears to him at tbe
time, 80 if there is retreat from the door when he approaches, and
it is fastened to effc,·tunlly bar him, this may be regarded as an
effective denial of admission as if tbe occupant had sat inside tbe
door and refused admission. W'hen those in possession of the prern
ises to be searched give no opportunity for formal statement of tbe
contents of the warrant, no ceremony of that character is necessary
to the lawful execution tbereof.'·

Exploratory searches are unlawful. A searcb cannot be justified
by wbat the search discloses. If such were the law, then a search
could be justified if it turned out that officers had a keen sense of
scent. Tbe lawfulness of a search is determined by tbe fact. as
known at tbe time of its initiation, and not by wbat subsequent
events establisb; a lawful search for and seizure of evideuce must be
made in connection witb something else wbicb gives the public a para
mount interest in it. Tbis happens wben it is done as an incident
of a lawful arrest or a lawful seizure of contraband but search and
seizure cannot be reasonable, and therefore justified, if it is solely
for tbe purpose of obtaining information generally wbicb may per
haps be proof tbat a crime bas been committed.P? It must be ap
parent from wbat bas already been said tbat tbe presence of tbe ac
cused or otber person at the place to be searched is not required.P!
Tbis must be true of necessity; otberwise tbe accnsed person or tbe
one wbose premises are to be searched could effectually avoid the

II. Elml!l ..... State, 26 S\V(2d) 211,
114 Tex Cr 842, but eee Goodspeed v.
State. 25 SW 12d) 858, 114 Te. Cr
334.

17. .Jonee v. State, 58 So lOll, 4 Ala
App U9i Hiller v. Slate, 208 NW 260,
190 Wi_ 30Dj Elms v. State. supra.

1'. Justice v. State. 18 SW(2d) 651,
112' Tu c- 586.

18. Lehrer .,. State. 197 NW 729,

183 Wie 339; Hiller v. State, Ilupra.

20. Gculed v. U. S. 4] S Ct 261, 255
US 298, 65 Led 647; Lefkowitz v. U.
S. Ally. etc. 52 S Ct 420, 285 US 452,
76 L ed 877, 82 ALI! 775; U. B. Y.

Shultz. 3 F Supp 273.

11. Smith v. State, 152 NE 803,198
Ind 156; State Y. Drcpolakt, 136 AU
835, 100 Vt 259.
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search warrant by absenting himself from tbe premises.... An me
gal searcb is not rendered legal by tbe accused's confession there
after made.22.

§ 632. John Doe Warrant No Protection.-Where a search war
rant is issued against "John Doe," an officer would not be warranted
in serving the same, since it would be no protection. The law is,
wbere tbe name of tbe accused person is known, it must be stated
in tbe affidavit and searcb warrant. If the name of tbe owner or
occupant of the premises to be searcbed is unknown, tben in tbat
case he must be described, for in aU cases where the use of "John
Doe" warrants can be avoided, this must be done.2 3 However,
there are authorities wbich bold tbat it is unnecessary, wbere prem
ises only are to be searched, to name any person in the search war
rant, but, tbat it is sufficient to describe tbe premises."" Under such
a warrant, the right does not exist to search the person.:W·

Premises may be described as belonging to tbe defendant and
another, who was not a defendant, but in addition thereto was suf
ficiently described.'· Wbere the search warrant is for tbe searcb
of an apartment bouse or otber building occupied by a number of
persons, it is sufficient if it states tbe name of the occupant of a
particular apartment or room to be searched.- A search warrant
is valid which gives tbe street and number in a city, and also the
name of the person wbo is the occupant, even if tbe building be
an apartment bouse, occupied by a number of otber tenants.""

A single search warrant cannot serve as authority for searching
distinct premises occupied by different persons." But wbere a
building is under tbe control of one, as a lessee, and is occupied and
used for a single business, as a garage, it may be described in 8

search warrant by street and number in a named city.27. So, under

21. u. S. v. Camarota, 278 F 388; State, 163 NE 95, 200 Ind 292.
State v. Dropolsk i , supra. 24a.. Gaudreau v. U. S. supra. See

22a. U. S. v. Setaro, 37 F(2d) 134. sec. 643 note 7 b, Infra.
23. U. S. v. Borkowski. 268 F 408; 25. Benton v. U. So 70 F(2d) 24, 54

c. S. v. Doe, 127 F 982; West v. Cabell. S Ct 778 292 US 642 78 L ed 1494.
14 S Ct 752, 153 US 7S, 38 L ed 643; , ,
Ex parte Schaefer, 25 P(2d) 490. 134 28. U. S. v. ~a.r~ouska". 38 F(2d)
Colo App 498; Weaver v. Ficke. 192 S 837; U. S. v. Wlhlnler, 284 F 528; U.
W 515. 174 Ky 432; Brewer v. State, S. v. Lepper, 288 F 136; Myer v. State,
107 So 376, 142 Miss 100. 246 P 1105, 34 Okl Cr 421.

24,. In re Hollywood Cabaret, {) F 20a. U. S. v. Wihinier. aupraj U. S.
(2dl 651; U. S. v. Pltzmaurtce, 45 F v. Darkouakaa, supra.
(2dl 133~ Giacolone Yo U. S. 13 F(2d) 17. He.8 v. State, 151 NE 405. 198
108; U. S. v. Fay. 41 F(2d) 365; U. rnd 1; Neater v. Com. 261 SW 270, 202
8. v. Williama. 43 F(2dl 184; Gaudreau Ky 748; Mj-er ..... State. supra.
v. U. S. 300 F 21;. Snedegar v. State. 27•. Steele v. U. S. 46 S Ct 414, 267
150 NE 367, 198 Ind 182; Nelson Yo U. S. 498, 69 L ed 757.
1198
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§ 633. Place to Be Searched.-In the execution of a search war
rant, a sberiff or constable is confined in making a search to the
particular place described therein, and the rule is not different
even tbough another place nearhy belongs to the same party.30
The description of premises, however, to be searched need only be
described with practical accuracy or sufficiently to be identified"
Where a search warrant described tbe premises as 231O! 7th
Avenue in a named city and there was no such number, the officers
were not warranted, under this authority, in searching other prem
ises located in the vicinity."" Generally, however, a description
by street number in a named city is suflicient.83 Likewise,

a seareh warrant describing a house and premises 89 occupied by
and in the possession of Henry Hammonds, the officers could not
thereunder legally search two rooms of the house, entirely sep
arated from the part occupied by Hammonds, which Hammonds had
rented to another, and where some evidence of criminality was lo
cated, even thongh all of said premises were under one roof. The
seizure W89 illegal against the occupant of that part of the house.
Only the part of premises under the control of Hammonds was com
prehended by the search warrant.28

Where the place to be searched is described in the warrant as a
Bingle house number, without naming the occupants and where two or
more families occupy separate apartments therein, sueh search warrant
directing the officer to search the premises so designated,
would be no protection to, or authority for the officer to make a
search, since in legal contemplation the warrant describes more than
one place. One of several light housekeeping apartments, however
humhIe or unpretentious, is just 89 sacred, and is entitled to the
same protection as a separate mansion used as a home. 29 A search
warrant, however, for an entire building, or floor of a building,
occupied by different families or different tenants is ordiusrily
held void, and, it would seem, would be no protectiou to an officer
executing it.28•

it is generally held to be sufficient to describe the place to
be searched 88 the residence or other building of a named person.'"

Rothlisberger v. United States"" is a most unusual case, not sus
tainable on principle nor reason. In that case the warrant directed
a search of a house at No. 123 of a certain street and as the resi.
dence of one of the defendants, the search W89 made of the house at 121
of that street; one of the defendants W88 an adult son living in
the family at the latter number, and he was the ouly person named in
the warrant; the other defendant was the father, yet all tbis was held
to not invalidate the search or vitiate the warrant. The residence was
alleged to be that of tbe son. Why, may we inquire, have any search
warrant at all' If a search warrant is erroneous in every respect, but
still authorizes a search, just how far mistaken would a search war
rant have to be to invalidate it I It ought to be noted that tbe learned
court said: "We find no justification, upon principle or authority, for
thinkiug that the proceedings under the search warrant were unlawful
for either of these reasons" but no authorities were cited, nor any prin
ciple quoted, nor is the opinion enlightening as to what principle
sustains its pronouncement.

It is regrettable to note that Rothlisberger v. U. S. has been fol
lowed. This but illustrates whst a menace an unsound or unjust
decision may really be; how the constitutional safeguards of the
citizen may be swept away. So we now find that to erroneously
name the street in a search warrant does not invalidate the war
rant or a search under it.""· It is to be hoped that the rule of

II. Nestor Y. Com. lIupr••
2'. U. 8. Y. Innelli, 288 F 731;

Wiese Y. State. 240 P 1075. 32 ou Cr
203; Myer Y. State, supra.

190. Hogrefe T. U. S. 30 F(2d) 640;
U. S. Y. Barkouaka., supra, see see. 833,
infra.

SO. Marron T. U. S. 48 S Ct 74. 275
U8 182. 71 L ed 231, see eee. 832. su
pra; Pee, T. Cuteee, 143 NE 112, 311

III 392; EVaDS Y. State, Hi4 NE 280,
198 Ind 487; Barnard 1'. State. 124 So
479, ]55 Miss 390.

31. U. 8. Y. Fitzmaurice, 45 F(2d)
133; Rcee T. U. S. 45 F(2d) 459,
Giacolone Y. U. 8. 13 F(2d) 108; Peo.
T. MarteDs, 170 NE 275, 338 III 170.

31. U. S. T. Sande, 14 F12d) 670.
33. Nelson Y. State, 183 NE 95, 200

lad 292, but eee lee. 632. supra; Good-
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man Y. State, 165 NE 755. 201lnd 189;
ERlJer 1'. Com. 289 SW 1108, 217 Ky
503; Grogan Y. Com. 1 SW(2d) 779,
222 Ky 484, Slate T. Leonard. 110 So
657, 162 La 357. People Y. Oaks, 231
NW 557. 251 Micb 253.

34. U. 8. Y. Barkouekea, 38 F(2d)
837, U. S. T. &bullek. 46 F(2dl 532;
Shore T. U. S. 49 F(2d) 610. 60 App
DC 137, cert den 61 S Ct 65S. 283 US
865, 75 L ed 1469; Grogan Y. Com. 1
SW(2d) 770. 222 Ky 484; State •.
Minor, 1 SW(2d) 106, 318 Mo 827 i
Slate •. Higgins, 12 SWI2d) 81, 321
Mo 570; State Y. Perkioa. 285 SW
1021,220 Mo App 349, Cruze Y. State,
25 SW(2d) 876, 114 Tex Cr 450, 68
ALB 1186; Rothlisberger Y. U. B. infra.

3B. 280 F 72.
sa•. BarTett v, U. a. 4 F(2d) 3]8;

,Iorul T. U. B. 3 FI2d) 743. Street
Dumber "u erroneous but "u de
800

scribed &II defendant'! etore. lOU. wu
held immaterial.

Hefferman Y. U. S. 60 F(2d) 554.
Thill MUle, however, does Dot go to the
length that Rcthlleberger Y. U. S. and
U. S. v. Yateko, infra, go. The atreet
number in Hefferman v. U. S. was cor
rect, but the name of one of three
streets forming a junction was errone
(Jus. Martin Y. U. S. 99 F(2dl 238. In
this cese the name of owner was ~ven

but the range letter in describing the
land was erroneous.

Sparks Y. U. B. 90 F 61. ThIB cue
went about lUI far .8eld .. Is poeatble
to go. The premleee were deeceibed as
the "John Harrison Farm;" this wu
error i the defendant wall charged a8
Ed Spath wbereu hle name wu
David Ellis Spark.. But an of this
was neld to be immaterial. What.
would the learned eourt hold "'.. su.fft-



EXECUTION OF SE.ARCH \VARRANTS § 634 § 635 SUhilJFFB, CORONERS, AND CONSTABLES

95 So 596, 153 La 177, which Was a search of a side room of a
shack where gambling was carried on j the defendant's residence
was located from seventy-five to one hundr-ed yards; further, the
search was without a warrant and the learned Louisiana Supreme
Court declared even if tbe search be conceded to he illegal that this
in no way militated against the admissibility of the fruits of the
search in evidence. ThU8 we have error built on error, fallacy
grounded on fallacy. But it is immaterial how many stories are
added to a building; a faulty foundation is not thereby rendered
sound.

§ 635. Amount of Force Autborized in Making Search.-If the
officer is possessed of a search warrant that is not in any way ir
regular or illegal, he may lawfully do all acts necessary to the prop
er execution thereof. But, in order to warrant the invasion of the
citizen's home, an officer must be armed with legal process there
for, and must not transcend the ambit of the authority granted
therein, and in no case must unnecessary force or severity be re
sorted to in the execution of a search warrant. It is the duty of
an officer in the execntion of a search warrant to do tbe least darn
age possible consistent with the carrying out of the mandate of
the procesa.4 3

It cannot be gainsaid that tbe officer can resort to the restraint
of locomotion of parties found in the premises wh ich the officers are
legally searching. An application of this principle is found in a case
where officers called at a store and served the proprietor with a search
warrant, the validity of which was unquestionable, and whereupon
the proprietor motioned to his daughter, a g-irl some eleven or
twelve years old, seated at a table near the back of the stor-e. She
then came forward to the cash register, and the father said some
thing to her in a whisper. She then walked to the prescription
counter and took someth ing from it; whereupon, One of the officers
asked her wbat she had and she replied a can of alcohol which she
g-ave to the officer upon request. The argument that this was an
illegal and unconstitutional search, not authorized by the warrant
which gave the officers no right to stop the girl, and take the alco
hal from her failed to meet with the approval of the eourt4 a

It is suhmitted that tbe officers would have been clearly within
their lawful rights bad they forcibly seized the alcohol under these

these cases will be presented squarely to tbe U. S. Snpreme Conrt
and tbat tbey will be repudiated, and tbat a palingenesis of tbe
constitutional rights of the citizen will take place. There ean be
no quarrel with the rule enunciated by tbe U. S. Supreme Court that
"it is enough if the description is sucb that the officer with a search
warrant can, with reasonable effort, ascertain and identify the
place intended." 30b But it most be true, under this simple rule,
that when streets are erroneously stated, numbers thereof mistaken
ly inserted, names incorrectly all eged, the search warrant is in
valid.

§ 634. Place That May Be Searched.-In the execution of a
search warrant tbe officer possessing tbe same should be careful to
not extend the seareb to places or to territory not authorized by
the warrant. If the warrant merely describes a building, a search
of the grounds surrounding the same is not warranted." Where
tbe building described in the warrant is a store, it will not warrant
the searching of a part of the same building occupied as a resi
dence.3 T The authority under a warrant to search one building
does not autborize tbe searching of others although located upon
tbe same piece or parcel of ground'· The Supreme Court of Ten
nessee however held that a warrant authorizing the search of a
bUildi~g was sufficient authority to search an outbuilding in close
proximity thereto which was a part thereof or appurtenant there
to.3 9 A warrant may be sufficiently broad in describing tbe build
ing and premises as to authorize a search of a residence and out.
buildmgs.t"

There is less basis for the holding of the Federal district court
of Texas, than the conclusion reached by the Tennessee Supreme
Court, wher-ein tbe learned Federal judge held that a lean-to, built
at the back of defendant's residence, but with which there was no
connecting door, could not be regarded as a part of the residence
as respected a seareh 4 ' U. S. v. Mitc.hell, 12 F(2d) 88, is prcdi
cated upon Monaghan v. U. So, 5 F(2d) 424, which sustains the
former case, but the latter case is bottomed upon State v. Lowry,

dent to invalidate the warr aut t" U. 131 Mlee 164; Ineelmen .... Stale, 280 P
S..... Yahko, 23 F Supp 879. 628, H Okl Cr 249.
- ISh. Steele .... U. S. 45 S Ct 414, 261 39. Seal!l Y. State, 11 SW(2d) 879,
U. B. 49R, 69 Led 751. 151 Tenn 538.

a8. Taylor v. State, 98 So 459, 134 40. McShf'rry v. Helmer, 156 NW
Miu 110.

37. State Y. Dttmar, 232 P 321, 132 130, 132 Minn 2f1O; Carroll .... State,
Wash sm. 296 S\V 543, 107 Tex Cr 236.

38. Pea..... Bewiec, 199 NW 702, 228 41. U. S. Y. Mitrhell, 12 F{2d) 88,
Hich 32; Deaton .... State. 102 So 176, eee etac :\fonagban 9. U. S. 6 F(2d} 424.
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42. Mellet etc. Brewing Co. 9. v. S.
206 F 765 j Buckley v. Beaulieu, 71 Atl
70, 104 Me 66, 22 LRANS R19; Mar
~hltll v. Com. 125 HE 320. 140 Va 541.
602

Goldl'lhy s-. Stewart, 290 P 422, 158
Wlll'lh 39.

'3. Hadley 9. U. S. 18 F(2d) 507.
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circumstances. It is pedestrisn Isw that officers armed with a le
gal search warrant have a perfect right to hreak doors, if admit
tance is denied, after a demand therefor upon proper notification
of the official character of the demandant, and after giving infor
mation of the possession of a search warrant."" However, some
courts eVPQ hold that no demand is necessary. In a case where it
appears that officers approached the premises. they were seen hy
the defendant's wife and she knew who they were and had a
strong suspicion as to thp purpose of their earning. The officers
saw her disappear, and thy then left their automobile, pulled
the screen off the door and entered the premises, at which time
the defendant and his wife were seen coming out of the cellar and
where liquor bottles had been turned bottom side up and liquor
was running out of them; under these circumstances, the learned
Wisconsin court held that no demand was necessary'·

This case well illustrates how far courts may go afield in re
sponse to supposed public opinion, such as prevailed in many
courts of the country during the days of the prohibition fiasco;
thia holding leaves it in the discretion of the officer to make a demand
or not, which sbould be controlled by law. Search warrants have
nothing to do with real estate beyond a search of it and the officers
have no right of seizure or possession thereof by virtue of the warrant
or even to remain on the premises for a longer time than ia reasonably
necessary to execute the writ.··· There ia no anthority under a search
warrant to levy upon or impound property. This does not mean that
the personalty described in the warrant may not be seized.··b

§ 638. Amendments of Search Warranta.-A search warrant may
be amended, hnt tbis cannot be done otberwise than by the issuing
authority and, any amendment that is made thereto, must be based
upon affidavits or depositions. In other words, a search warrant
to he amended must be supported in respect of the amendment in
the same manner as when it was issued in the first instance.v" It
seems that the amendment of a search warrant is a judicial act and
cannot he authorized over a telephone and the actual mechanical
amendment made by the officer at the other end of the line. Neither

may the issuing authority of a search warrant leave blanks therein for
the purpose of the officer's ascertaining the information and filling
in the same....,.

So, where it appeared that when a search warrant was issued and
delivered to an officer it was incomplete, and was altered by in
aertion of the initials of the defendant; the same change was made
in the affidavit. These alterations were made by the consent of
the magistrate who issued the warrant but this did not save the
invalidation of the warrant. Neither may the situation be saved
by the testimony of the officer's touching the result of the search.
Such evidence under these circumstances was inadmissible and im
properly received. An unlawful search cannot "be cured by an
other warrant issued upon information thereby secured." 4S It has
heen held that correctly inserting in a search warrant the date of the
month on which it was issued by an officer, after its issuance, did not
vitiate it or render a search thereunder illegal.~·

§ 637. Duty of Officer to Deliver Copy of Warrant and Issue a
Signed Schedule of Property Taken.-It is a part of the duty of all
officer executing a search warrant after having made the search, to
leave a copy of the aearch warrant with the person in charge of
the premises, or with the person from whom any property is taken.
and it is likewise the duty of the officer to draw up a schedule of
the property taken and leave it with the person from whom it was
so taken. It is unnecessary to deliver a copy of the search war
rant before the search is made or before any property is seized there
under.'· As to whether this duty is mandatory or merely directory,
the authorities are in conflict. It has been held that if the search
warrant was valid and the original entry lawful, the search was
not rendered unlawful hy the mere neglect of the officers to leave
a copy of the warrant, or a receipt for the property taken, or hy the
destruction on the premises of a large part of the property found.""
On the other hand, the greater weight of authority, and sounder

... Banks Y. Farwell, 21 Piek.(M&8I1)
158; Phelps Y. McAdoo, 94 NYS 265.
47 MiBc 524, 18 NY AC 470, 19 NY Cr
128; Goodspeed •. State, as SW (2<1)
858, 114 Tex Cr 334.

41. Lehrer Y. State, J97 NW 720, 183
Will 339: HiIJer .... Bt.te, 208 NW 260.
190 W.. 301.

45a. Stork Restaurant Corp. Y. Me·
Campbell, 55 F(2d) 687; U. S. Y. A.mer·
lean Brewing Co. 298 F 772.

m. U. B..... American Brewio« Co.
supra; Melld ete. Brewin8' Co. Y. U.
8. lIupra.

fe. U. B. MilcheD, 274 F 128.
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47. Buehennen .... State, 25 8W(2d)
838, lI4 Tel( Cr 418; U. B..... Mitchell,
IIUpra.

48. Sherow .... ShU, 290 SW 754.
105 Tu Cr 850: Chapin v. State. 296
SW 1095, 107 Tex o- 477; U. S.•.
Mitchell. supra: Buchannan .... State,
l'lQPra..

-tSL U. B. Hertel A.t.bJetlc I;. Social
C1uh, 2.'l F(2d) 872.
81K

49. Nardelli 'Y. U. S.• 24 Ff2d) 66:i;
Giles v. U. 8.284 P' 208: Murby 'Y. U.
B. 293 F 849: U. S. v. Yuck Kee, 281 F
228.

50. Judge Rudkin. In Gieeolone v.
U. S. I3 F(2dl 108; U. A. v. Old
Dominion WarehouRe, 10 Ff2d) 736;
U. S. v. Clark, 208 F 633: Gandreau v.
U. S. 300 F 21; U. a •. KaplAn. 288 Y
983.
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reason lies with the position that this reqnirement ill mandatory.G1
The reason for this requirement is greatly fortified when the orig
inal development and history of the search warrant is given due
consideration. Search warrants crept imperceptibly into the com
mon law according to Lord Camden, who pronounced the judg
ment in Eotick v. Carringtnn.G~ The earliest use of search warrants
seems to have been in connection with stolen goods. Very early,
however, they wer-e authorized in connection with the collection of
customs. Later they were extended to gambling outfits, tools for
counterfeiting money, and finally, they were extended to apply to
intoxicating liquors. In the use of the warrants, at early common
law, it was required tbat the person having the goods should be
arrested and brought with the goods before the magistrate."" It
was necessary at common law that tbe search warrant itself should
command that the goods found, together with the person, should he
brought before the magistrate to the end that upon examination of
facts the goods and the prisoner might be disposed of according to
law.'" The requirement of bringing in the person along with the
property existed in respect to search warrants relatiug to other things
than stolen goods, as the scope of its application was expanded.... Just
when the chauge grew up, which allowed the goods to be seized and to
be brought before the magistrate without also bringing the person
having possession thereof, does not clearly appear, but whenever
it was, it seems reasonable to suppose that the requirements of
leaving a co py of tbe search warrant and a receipt for the goods
taken came about with the change noted, inasmuch as there would
have been little reason for such requirement when the goods and
the person were hoth seized and taken together before the magis
trate. The requirement that the magistrate should hand a eopy of
the inventory, if demanded, to the person in possession who was
seized along with the goods and brought before the magistrate would
have been sufficient.5 8 It is sufficient to require the officer to leave
a copy of the search warrant with the parson found on the premises
and from whose possession the property is taken, that the search
warrant directs the officer to do and report concerning the same as

§ 638. Search of an Automobile.-A search of an automobile
without a warrant may be permissible where there is probable cause
for believing that goods are contained tberein in violation of law.
or an automobile may also be searched ineidental to a lawful arrest
of the occupant thereof.eo But this rule, in the very nature
of things has ita Iimitationa, as for example, the arrest of a mere
guest, without authority or control of a motor vehicle would he no
justification for a search of the vehicle without consent of the
owner thereof.

In the absence of the existence of "probable cause," search of an

the law directs.·.. It seems that where the officer is unable to find
any person in the plaee to be searched his duty is discharged by
leaving a copy of the warrant and a receipt of the property taken in
the place where the property is found"· In those jurisdictions
that follow the rule tbat the requirement of delivering a copy of
the search warrant and issuing a receipt is directory maintain the
view that if the officer's return fails to show that this was done,
it may be amended to show the delivery of the copy of the war
rant and the issuance of receipt, or it may be established by ex
trinsic evidence, and that this may be done even after the officer
executing the warrant has ceased to be such.ClD An important issue
arising in connection witb this matter is whether the property taken
on the search warrant will he admissible in evidence. If the search
ill alleged to be illegal, or the view is adopted that the delivery of
a copy of such warrant and issuance of receipt are mandatory, then
the search is illegal, unless such acts are performed. If the contrary
view is maintained then a failure to deliver the copy and issue the
receipt does not militate against the legality of the search, and
property seized would consequently be received in evidence.

51. Tubbs v. Tukey, 3 Cusb(Mu8)
438, 60 A.m Dec 744; Kent Y. Willey,
11 Gray(Ma88) 368; Paine Y. Farr, 118
Ya.. 74; Gibson v. Holmes, 62 AU 11.
78 Vt no, 4 LRA-Ns 451; Nordeltt Y.

U: B. fJUpra; U. S. .,. Yurk Kee, supra;
CUte T. U. S. supra; Murby Y. U. S.

supra.
51. 19 HowtlU's state Triala, 1029.
53. Pea. v. Holcomb, 3 Park. CrCNYj

656.
U. Peo. Y. Holcomb, supra.
55. Com. r. Dana, 2 Metc(Mua) 329.
56. U. S. r. Yuck Kee, 281 F 228.
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59. Gendreau v, U. S. 8upra; Nordel·

u v. U S. supra.
SO. U. 8. v. AileD, 16 F(2d) 320;

U. S. v. One Cadillac Automobile, 2
F(2d) 886; U. 8. v. Hilainger, 284 F
:i85; U. B. v. Stafford, 296 F 702 j Car'
<oil v. U. 8. 45 8 Ct 280, 267 U. 8. 132,
119 L ed 543, 39 ALR 790 and note;
Malmin v. State, 246 P 548, 30 Ariz
258; Faut v. State, 168 NE 124, 201
Tnd 322; State v. Graham, 243 P 299,
120 Kau 301; Patrick v. Com. 250 SW
507, 199 Ky 83; Pea. T. Brmgardner,
606

206 NW 988, 233 Mich 449; State v.
Plutb, 195 NW 789, 157 Min" 145:
Moore v. State, 103 So 483, 138 Mtss
116; State v. Pigg, 278 SW 1030, 312
~o 212; State v. District Court of
Fourth Judicial District, 232 P 201. 72
Mont 213; Davis v. State, 63 P(2d)
112,60 Okl Cr 198; State v. One Buick
Automobile. 253 P 366, 120 Ore 640:
Carlton v, State, 70 SW(2d) 189, 125
'I'ex Cr 601; Linthicum v. State, 116 R
W(2d) 714, 134 TeI Cr 608; Hunter v.
State, 300 SW 63, 108 Tn: Cr 337;
Wilder v, Miller, 208 NW 866, 180 Wil'J
136.
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where the occupant of an automobile admits a violation of law.·.
A lawful search may be based upon "probable cause" gained by the
sense of Bight or smell.?" Where the occupant of an automobile
told an officer to go ahead and search it, a search made pur.
suant thereto is legal. T1 Merely seeing a person in an automobile
break some bottles will not warrnnt a search without a wurrant.T 3

The search is not raised to one of legality where a person is held
in custody and his car detained upon a mere suspicion while thp
car is searched, and it seems wholly immaterial what thr- search
disclosed; it is still illegaJ,73 The importance of making a legal
search is generally raised in respect to the admissibility of evidence
discovered on the search. If the search is illegal, evidence discov
ered by reason tbereof is not admissible upon a proper objectiou
being seasonably made thereto!' It ought to be borne in mind
that evidence obtained by searching an automobile on mere sus
picion, without 8 warrant, is inadmis.'JibJe. T4• An officer's claim

automobile is unautborized and illegal. It takes more than a mere
suspicion. Officers are not authorized in stopping every automo
bile on the bighway upon the chance, or the hope of discovering
the commission of a crime, and the finding of contraband goods
in an automobile after it bas been stopped, or discovering tbe com
mission of a crime by the search, does not operate to galvanize the
illegal search into a legal one,·' An automobile is not regarded
with the same sanctity as that of a residence or dwelling, Less
restriction is placed upon the searching of an automobile than a
residenceo 2 A belief entertained by a police officer based upon
information that he regarded reliable, coming from a creditable
person, has been held sufficient to warrant the search of an auto
mobile without a warrant.63 However, where officers merely had
information from an undisclosed source that a certain described
car might be used on a certain road at a stated time for violation
of law, such information is insufficient to warrant search
ing an automobile that answered the general description of the
car about which they had informatiou,.... But some courts,
sa regrettable as it ia, have held that an anonymous telephone call
describing an automohile that would probably come along a certain
road at a stated time warranted the searching of an automobile of
that general description,·· An officer may pursue and search an
automobile that. is being driven without a Iieensa tag,'" On the
other hand, a car being operated with defective lights and thus
discovered by the officer does not warrant a search withont a war
rant. Neither will an arrest for reckless driving warrant such
search.8T High ','ay officers have a right to stop and investigate a
truck which reasonably appears to be overloaded in violation of
law."" It is generally true that no search warrant is necessary

81. U. S. v. Allen, 16 F(2d) 320; bakPr Automobile, 96 F/2d) 104; Peo.
u. S. 'Y. Rembert, 284 F 996. however v. De Cesare, 190 NW :102, 220 Mich
Bee U. B. v. Bateman, 278 F 231; Batts 417; Moore v. State, 103 80 483, 13ft
Y. State. 144 NE 23, 194 Ind 609; Ad- Miss 116; Parks v. State, 178 So
kins Y. Com. 2.')9 SW 32, 202 Ky R6; (Mi1'ls) 473; State v. District Court of
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Y. Plgg, 278 SW 1030, 312 Mo 212;
State v. Godette, 125 SE 24. 188 NC
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Automobile. 190 NYS 481, 116 Misc
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340,
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State. lIupra.
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30 Okl Cr 301; Britton v. State, 246
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that he entered an automobile for some other purpose than a search,
and while there observed violation of law will not galvanize search
into a legal one"'~ Even though tbere is a statute in the par
ticular jurisdiction authorizing officers to serve warrants. of arrest
out of their counties, this does not authorize an arrest witbout the
boundaries of the officer's county without a warrant. Where the
illegality of an arrest consists in its being made out of tbe county
of tbe officer making it, the fruits of a search made in connection tbere
with are inadmissible in evidence and a search made in connection
tberewith being illegal, renders inadmissible any discovery made there
by.'T-ki But an automobile may be legally searched, without 8 warrant,
when an officer of tbe law has reasonable grounds therefor, as wbere
he is reliably informed it coutains intoxicating liquor in violation of
law. If tbe search is predicated upon probable cause-s-and it must to
be legal-it may be conducted before au arrest is made"'· The fact
tbat after the automobile was first observed and before tbe search
was made, sufficient time elapsed to have procured a search war
rant, does not militste against the legality of a search without a war
rant, nor render a search made without such warrant illegal.1'4e It is
doubtless the law that if an officer bas probable cause to believe that an
automobile contains stolen property, or other fmits of crime, tbat
be can lawfnlly make a search tbereof witbout a warrant, or
without first making a legal arrest.T" Tbe question naturally
arises, what is "probable cause I" The books are replete with
kaleidoscopic situations calling for a solution of this elusive question.
The adjudications OIl this point are so numerous that an analysis
of all of them. if only a minimum amount of space were devoted to
each would swell this volume into an unwieldly tome. Indeed tbe
inclination to pursue such course is not without its urge, but we
must deny ourselves this genuine pleasure and be content with a
statement of some general rules, in addition to the few cases con-

sidered in the foregoing portion of this section. The officer, before
searching an automobile, must be in possession of such reliable
and trustworthy information, tbat, if made in an aIlidavit and
laid before a magistrate, would move him to issue a search war
rant. It is unnecessary tbat the officers' information shall be raised
to tbe dignity of legal evidence of an illegal act. The mandates of the
law are satisfied if apparent facts come to tbe officer's attention,
sufficient, under the circumstances, to lead a reasonably discreet and
prudent man to believe tbat contraband goods or tbe fruits of a
crime are contained in the motor vehicle; then "probable cause"
exists for the search, and it may be conducted without a warrant."....

§ 639. Search Without a Warrant.-It may be gene-ally stated
that under the provision of tbe Federal Constitution, and those
generally encountered in state organic laws, any search of houses
or possessions without a warrant, except in connection with a law
ful arrest, is illegal and evidence discovered thereby cannot be used
to convict the party arrested in connection therewith.7 G An officer
of the law bcfore making the search should, in all cases where
possible. obtain a search warrant, because if he undertakes a search
witbout a warrant be is beld to a strict compliance witb tbe rules
of law permitting such search and be probably would have thrown on
bim the onus probandi.T8 It seems constitutional provisions against
illegal search and seizure are not sufficient to prohibit all searches
and seizures without a warrant, since the right to search existed in
some cases prior to tbe adoption of the Constituticn.t" It sbould not
be overlooked tbat if tbe arrest is made witbout a warrant, and rests
upon a foundation of suspicion only, and is, therefore, illegal, evidence
obtained upon a search made in conjunction with such arrest is
inadmissible.7 T• The constitutional inhibition against an illegal

313; Turnage v. State, 267 P 1038, 40
Okl Cr 180; McPherson v. State, 300
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note, reversing 48 1"(2dl 1076; 'Tranum
v Strtnger , 113 So 541, 216 Ala 522.
Mere belief of officer, it ie held in this
cage, cannot amount to probable cause.
Malmin v. State, 246 P 548, 30 Ariz
258; Hanger v. State, 160 NE 449, 199
Ind 721; Pea. Y. Hr iugerdner, 206 NW
988, 233 Micb 449.

74e. Busty v. U. R., eupra.
741. Leong Cheng Wing v. U. S. 95

F(2dJ 903; U. B. v. Austin, 23 F Supp
21L
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7Cg. U. s. v. Sebo, 101 F(2d) 889,
and authorities cited in the opinion.
State v. Pluth, 195 NW 789, 157 Minn
145.

75. Peo. v. 738 Bottles of Intoxicating
Liquor, 190 NYS 417. 116 ~ige 252,
39 NY Cr 270; Yournan v. Com. 224 SW
860,189 Ky 152, 13 ALR 1303 and note;
Brent v. Com. 240 SW 45, 194 Ky 504;
Section 159. supra.

78. State v. Schoppe, 92 AU 867,
113 Me 10.

77. Agnello v. U. S. 290 F 671, flee
however 46 S Ct 4, 209 US 20 70 L
ed 145, 51 ALR 409. In this case tbe
Supreme Court of the U. S. held that
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the arrest of ODe conspirator at the
residence of one of them did not war
rant the searching of the residences of
others some diatnnce away. Henderson
Y. U. S. 13 F(2d) 528, 51 ALR 420
and note; U. So v. McBride, 287 F 214.
see also 284 F C16, 43 S Ct 359, 261
US 614, 67 L ed 827. O'Connor
v. U. S. 281 F 396; U. S. Y. Snyder,
218 F uno, see however 285 F 1 i Peo. v.
Ceee, 190 NW 280, 220 Mich 319, 21
ALR ORO; Hall v. Com. 121 SE 164, 138
Va 727.

77&. Snyder v. U. S. 295 F I, rev.
278 F 850. and muthoritiea cited in
opinion; 286 J! page 3. Carroll '/1.

[2 And_",.on on Sheriff.]
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out a warrant, where the same is committed in the officer's presence,
if the arrest is legally made, there is no douht that the right of
search would ensue, but when the officer makes the arrest upon
mere suspicion, then there is no right of search without a warrant.8 •

However, it must not he supposed that the right of search does not
exist when made in conjunction with a legal 8rrest.8~

search and seizure extends to the personal effects in the immediate
possession of their owner, whether the same are in the possession
of the owner or that of another person in his immediate presence.T8

The effects of an accused may be searched in connection with a law
ful arrest. TD A search made with consent of the owner of the prem
ises, or of his person, is 1~~1:l1. The right to complain of an ille cal
search may he waived.1'9· The search is limited to the consent given
and cannot go beyond its scope. 79 b If 8 person denies ownership
of, or interest in premises, or personal property r he will not be heard
to say thereafter that the search made at the time of such denial was
iUegal. 7 9 C The consent, or invitation to search for a particular speci
fied article or thing seems to he limited thereby and confined there
to. 79d If the consent to search is not given by the owner in person.
authority of another must be shown.7g e As 8 general rule, members
of the same family, or spouses have not ipso facto by reason of such
relationship, authority to consent to a search binding another mem
ber of the family or other spouses....•

§ 640, Security of Person against Search.-A search warrant is
necessary to search the person, and a search without it is violative
of the rights of the citizen. A search of the person grounded on
nothing more than suspicion is contrary to the genius of a free
people.so Under a statute allowing an arrest for an offense with-

Y. Mabey, 193 P 70, 33 Idaho 281, in
which case the author W&.8 of counsel.
Adkins v. Com. 259 SW 32, 202 Ky
86; Banks v. Com. 261 SW 262, 202
Ky 762; Bishop T. Vandercook, 200
NW 278, 228 Micb 299; Skinner v.
State, 280 P 851, .f4 ou Cr 271; San
ders v. State, 281 P 595, 44 Okl Cr 438;
State v. McDaniel, 231 P 965, 115 Ore
187, 237 P 373 j Town of Blacksburg
•. Beam, 88 SE 441, 104 SC 146, l..RA
tD16E 714; State v, Jokosh, 193 NW
976, 181 'Vis 160.

81. Hughes v. State, 58 SE 390, 2
Ga App 29; Stewart v. State, 58 SE
395, 2 G. App 98; Hughee v. Com. 41
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sw 294, 19 Ky L 497; Pickett v. State,
supra.

82. Agnello v. C. s. 4fi S Ct 4, 269
US 20. 70 Led l-tS, 51 ALR 409; New
man v. Pee. 47 P 218, 23 Colo 300;
State v. Oulczynaki, 120 AU AS, 2 \V
W Har{Del) 12.0; Pea. v. Hard. 160
NE 135, 32{) III 117; Ragland v, Com.
265 SW 15, 204 Ky 598; Youman v.
Com. 224 SW 860, 189 Ky 152, 13
ALR 1303; Azparren v. Ferrel, 191 P
571, 44 Nev 157, 11 ALR d78; Dean
v. State, 258 P 812, 37 Ok) Cr 396;
State v. Goldstein, 224 P 1087, 111 Ore
221; Hughes v. State, 238 SW 588, 145
Tenn 544, 20 ALB 639; Sec. 159. supra.

State, 236 P 935. 30 Okl Cr 301, see see.
739, note 74a Infra.

78. AdkinB v. Com. 259 SW 32, 202
Ky 86; Youman v. Com. 224 SW 860,
189 Ky 152, 13 ALR 1303; Cafflnl v.
Hermann, 91 AU 1009, 112 Me 2R2;
Pea. v. Foreman, 188 NW 375,218 Mich
591; Pea. v. De Cesare, 100 NW 302,
220 Mich 417; Webb v. Sardis, IDS
80 442, 143 ::\fiRS 92; Caeteberry v.
State, 107 So 612, 142 Mi8~ 462; Roee
v. State, 105 So 846. 140 Min 367;
Stogsdill v. State, 253 P 309, 36 Okl
Cr 194.

78. See eee. ]59, supra.
78a. Giacalone v, U. S. 31 F(2d) 110;

Huhman v. U. S. 42 F(2d) 733; U. S.
v. Dillon, 279 F 639; U. S. v. Sherry,
294 F 684; U. S. v. Perlman, 38 S Ct
417, 247 US 7. 62 L I'd 9:iO; Paramore
v. McLennfl1' 231 P 718. 40 Idaho
288; Pea. v. Reid, ]68 NE 344, 336 III
421; Pea. v, Preston. 173 NF. 3R3, 341
111 401; Com. "f. 'rucker, 18 NE 127, 189
Mau 457, 7 LRANS 1056; Peo. T.

Brees, 215 NW 420, 240 Micb 495;
State v. Fowler, 90 BE 408, 172 NC
905; Bayne v. State, 274 P 694. 42
Ok) Cr 8t.

79h. U. S. v. McCunu, 40 F(2d) 295.
79c. U. S. v, Messina, 36 F{2dl 690;

Hogg v. U. S. 35 F (2d) 954; Jones
v. U. S. 296 F 632; Ragland v. Com.
265 SW 15,204 Ky 598; Ross v, State,
]05 So 846, 140 Mi.88 361; Strickland v.
State, 261 P 672, 40 Okl Cr 94; Peo. v.
Reid. supra.

79d. Veal T. Com. 261 SW 648, 199
Ky 634.

7ge. Hay. v. State, 261 P 232, 38
Ok) Cr 33t.

791. Cofer v. U. S. 37 F(2d) 677, U.
B. v. Rykowski, 267 F 866; Peo. v.
Weaver, 217 NW 797, 241 )lich 616.
58 ALIt 733 and note; Veal v, Com.
supra. but see Bannister v. State, 15
8W(2d) 629,112 Tex Cr 158.

80. Tillman v, State, 88 So 371, 81
Fla 558; Pickett v. State, as SE 608.
99 Ga 12, 59 Am 8t R 226; Purkey
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CHAPTER XXIX

REMEDY FOR ILLEGAL SEARCH AND SEJZURB

SEC'S.

MI. IIlpga) Search without a Warrant.
642. Liabilitr for Search under Illegal Search Warn.nt.
643. Illegal Search &LId Seizure of a Person.
644. VaHd Search Warrant No Protection tor Illegal Conduct.
645. Illegal Search ee a CTiminal Offense.

liable if he enters a residence to look for stolen goods, or to attempt
to discover the commission of a misdemeanor, if he does 80 without
a warrant, or where, after having conducted a legal search under
a warrant he re-enters to search for evidence of criminality of the
owner or possessor of the premises, or where an officer remains
on the premises after having completed search, he is a trespasser.P
If the officer seizes property npon an illegal search he is liable
therefor, notwithstanding the fact that he had process in his hands
under which he might have legally seized the property,3 as under
a levy by virtue of a writ of attachment or execution.

§ Ml. Tllegal Search without a Warrant.-We shall presently
see in th is chapter that there are a number of remedies for an il
legal search and seizure, whether that illegal search and seizure be
of property or person. A search without a warrant, not authorized
by law, renders the officer and others participating therein liable in
damae-s.! Even if one is deputized by an officer to assist in the
execution of search warrant, and property described in the warrant
is seized, it seems one so deputized is liable along with the officer. l •

But unless one assisting an officer under deputation to make a search
has some knowledge, or is chargeable with notice of the illegality
thereof, then he is not liable. The rnle of liahility applies where'
such assistant acts officiously, and he will be liable along with the of
fleer- making an illegal search. So too, all who are actuated by malice
in making, participating in, or instigating an illegal search with
or without a warrant are jointly and severally liable.n An officer is

§ 643. megal Search and Seizure of a Person.-It is illegal, giv
ing rise to a cause of action, to seize one and search him without
a warrant. This is fundamental. So, where a citizen is seized and
searched upon suspicion of having stolen some money or property
be has a cause of action against all those participating therein, in
cluding the one who made the accusation and the officer perpetrat
ing tbe wrong against him. It in no way militates against his right
of recovery because, upon being seized, he allowed a search to be
made to prove his innocence." The rule is the same where the

§ 642. Liahility for Search Under Illegal Search Warrant.-An
officer who executes a search warrant, void on its face, is liable
for a search made thereunder, bnt if it is valid on its face, he need
not make further inquiry.4 The issuing authority may be liable
for placing in the hands of an officer a void search warrant or one
that is illegally issued, though valid On its face.B Likewise, where
a person maliciously sues out 8 search warrant withont "probable
cause," or makes a false affidavit to obtain it, while the issuing
authority and the officer executing it would not be liable, the per
son swearing it out would be.e

1. State v. Reynolds, 1~5 AU 636,
101 Conn 224; Fe nncruore v. Ann·
IItrong, 96 At! 204, 6 Boyce(Del) 3.5;
Young v. Western etc. It. ('A. 148 SE
414, :19 Ga App 161 ~ State s . Touu, 191
~W 530, 195 Iowa 94; Weaver v.
Ficke, 192 SW 515, 174 Ky 432; Buck
ley Y. Beaulieu, 71 AU 10, 104 Me 56,
22 LRANS 810; In re Siracusa, 212
NYH 400, 125 MiHC 882; State Y. Ware,
154 P 005, 79 Ore 367, [55 P 364.

1.. Roberta v. Stuyvesant Safe De
poAit Co. 25 NE 294, 123 NY 57, 20
Am St R 718, 9 LRA 357.

lb. It was held under the Alabama
etatnte that where a bystander, 00 de
mand Bstti8ta an officer, even though
the officer ill & treepeeaer, the &88istant
ill' not liable; Watson Y. State, 3 So
4·U, 83 Ala 62. Carey v. Sheetl, 67 Ind

375, holding tbat in a proper case mali
cioua prosecution will tie for an illegal
search under a search warrant. To the
same effect WhitBon v..May, 71 Ind
~69; Olson v. Trett, 48 NW 914, 46
Minn 225; Miller v. Brown, 3 ~o 127,
23 Am Dec 693; Doane v. Anderson, 60
Hnn 586, 15 NYS 459: Reed v. Rice, 2
JJ Marsh (Ky) 44, 19 Am Dec 12'2;
Ingraham v. Blevins, 33 SW (2d) 357,
236 Ky 505; Larthet v. For~ay, 2 La
Ann 524, 46 Am Df"C 554; Fu-eetone v.
Rice, 38 NW 885, 71 Micb 377, 15 Am
St R 266. Clrcumatences of a charac
ter reasonably calculated to engender a
suspicion that stolen property was on
the pre misea may be ebown in an ee
t.ion for ilJegaJ search under a warrant
in mitigation of damages. Simpeon v.
McCaffrey, 13 Ohio 608; Reed Y. LUCRfl,
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42 Tel: 529; Lawton v. Cardell, 22 Vt
524; Ricks v. McCune, 49 Out L 41;
Fennemore v. Armstrong, supra;
Weaver v. Ficke, supra.

2. Stork Restaurant Corp. v. Me
Campbell, 55 F(2d» 687; ~fcClurg v.
Brenton, 08 NW 881, 123 Iowa 368. 65
I..RA 619, 101 Am St R 323 and note;
Regan Y. Harkey, 87 SW 1164, 40 Te1
Civ App 16j Lawton v. Cardell, supra;
Fennemore v. Armstrong, supra.

3. Houghton y. Bachman, 47 Barb
(NY) 388.

4. Hunt Y. Eyan8, 10 F(2d) 892. 5G
6U

App DC 97; McGill v. Varin, 106 So 44,
213 Ala 649; WeElnr v. Ficke, 192 SW
515, 174 Ky 432; Stemlaea v, Landau,
229 NYS 690, 224 App Die 284, 225
NYS 37, 222 App Die 712.

0_ Grumon v. Raymond, 1 Conn 40,
G Am Dec 200.

8. Krehbiel v, Henkle, 121 NW 378,
142 Iowa 677, aee sec. 643, eupra; In
graham v. Blevins, 33 SW(2dl 357.236
Ky 505; Lane v. Pennsylvania R Co.
76 Atl 1016, 78 NJL 672.

7. Regan v. Harkej-, 87 SW 1164, 40
Tex Civ App 16.
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§ 644. Valid Search Warrant No Protection for Illegal COD

duct.-A valid search warrant cannot panoply the officers in per
petration of illegal acts, 8S, where more force is used than is neces
aary to properly search, or where a search is made of a place not
described in the warrant, or if he abuses his authority granted
thereby, he may become a trespasser ab initio, which would embrace
liability for all that was done under the warrant, legally or other
wise." So, where the evidence in an action for illegal search showed
that the defendant officer entered the house of the plaintiff by virtue
of a valid search warrant to search for goods and after baving
made the search and the goods had been found and taken, to
gether with the plaintiff, before the magistrate who issued the war-

officer is armed with 8 search warrant, and seizes and searches one
Dot mentioned or described therein, 88, where the search warrant
calls for the search of a pool hall or other place of business, and
an officer seizes and searches all who may happen to be therein7 •

Undoubtedly, it is a sound rule of law that where a search warrant
merely describes premises and directs a search thereof, that no right
of search exists thereunder to search the person found in posses
sion thereof.'" If the citizen does not resist the illegal search of
his person, or lays down a package he has in his personal possession
which is found to contain contraband for which the search is
made, the citizen does not thereby approve or consent to the search,
and its illegality continues throughout, and the fruits of such search,
or the contents of the package are not admissible in evidence.J" It
must be apparent from a consideration of the foregoing authorities
and principles to be amalgamated therefrom that a warrant direet
ing the search of an automobile but naming no person therein would
form no basis for a search of the person or occupant thereof.

§ 645. Illegal Search as a Criminal Offense.-It seems at common
law, illegal search or seizure was not a criminal offense. or course.
if the search of the person was in such a way as to constitute an
assault and battery, then it would be punishable as sueh.'l How.
ever, illegal searches are made punishable by statutory provisions
in many jurisdictions.l2 The fact that the victim of lhe illegal
search is himself a law violator, it seems, is no defem;e.t3

rant, and the officer again entered the house for the purpose of
finding evidence against the plaintiff to be used in convicting him
of theft, the second search was illegal for which the plaintiff would
he entitled to recover." It is no justification for an illegal search
that the owner or possessor of the premises was a violator of the
law.t O A search warrant may be valid in every respect, and au
thorize a search thereunder, but where a search is made by virtue
thereof and nothing found, the warrant is then no authority to
make an arrest for any offense whatever. An off'r-er- -o-nnot law
fully arrest on the basis of a search warrant in these ciruumatances
for an alleged act of adultery, the act not occurring in his pres
ence. I Oa

cult to know wbat the learned
court meant by the sentence. "It may
be that the officer W&9 guilty of con
tempt." Contempt of what? It cer
tainly would not be a contempt of
court. Under no sort of a stretch of
imegtnation could it be made contempt
of court. Of course, tbf're would be
some bum perhaps for laying a charge
ag'O.inst lUI officer for contempt of
court, where he acts under a search
warrant. and abuses his authority
thereunder. This would be analogous
to those C8.Bes where a prisoner is
committed to the cuatody of an ofll
cer and he abuses him, that m, the offi.
cer acte in contempt of tbe proceas :
see eec. 250, supra. In those C&lI~ be
i" punishable as for contempt. But in
the cited C:8.8e, the eeerch wu made
without any proceea at aU. It can not
be seen how there could be contempt of
court.

12. Poulos ,.. U. 8. 8 F12d) 120:
Slemiaea v . Landau, 229 NYS 090, 224
App DiY 284, 22fJ NYS 37, 222 App Div
72; In re Siracusa, 212 NYS 400, 125
Mi80C 882.

13. In ra Stracuee, eupre,

•. 1.&wton Y. Cardell, supra.

10. In re Siracusa, 212 NYS 400, 125
Mise 882. For discussion respecting
tile Be&rch of • person not named. in
the warrant see eec. 643, supra.

lOa. Noce v. Ritchie, 155 BE 127, 109
W V. 391.

U. Stale T. Leathe.., 31 Ark 44.
State v. Reynolds, 125 AU 636, 101

Conn 224. "If the question recurs,
Where i, the accused's remedy? the An
ewer must be by a civll action, the
anly form of remedy known for the
protection of the individual against a
trespeae. It may be that the otflcer
would be guilty of a contempt. If vio
lation! of these constitutional right.
Bull multiply, undoubtedly the Gen
eral Assembly can provide for a pen
alty for subsequent violations. A pen
alty upon an officer for an illegal
search made without reasonable ground
would Iurulsh adequate protection
against such a public wrong. The cre
ation of euch 9. crime must be left
to the legislative department of gov
ernment. No euch crime exists under
oor common law." It ia • little dim
818815

Wi. 160; state v. Nozanlch, supra;
State v. Wuest, supra. See 8eC. 632
note 24a, supra.

7(. U. 8. v. Rembert, 284 F 9U6;
State Y. Warfield, 198 h"\V 856, IB4
Wi" 56; State v. Wuest, suprA.

8 Larthet v. ForgllY, 2 La Ann 524,
46 Am Dec 554; Buckley Y. Beaulieu, 71
AU 70, 104 Me 58, 22 LRANS 819;
Roberta Y. Btuynllant Safe Deposit Co.
2" liE 294, 123 NY 57, 20 Am 8t R
718, 9 LRA 438; Biemiuz Y. Landau,
229 NYS 600. 224 App Div 284, 225 N
YS 37, 222 App Die 712; Lawton Y.

Cardel~ 22 Vt 524.

78. Winkler v. U. S. 297 F 202.
Snyder T. U. B. 285 F 1; Grumon v.
Raymond, 1 Conn 40, 6 Am Dee 200;
Pt..rkey v. Maby, 193 P 79, 33 Idaho
281. The author was of counsel in this
cue. Slate,.. Nozanich, 192 N E 431,
2flj' Ind 264; Pea. v. Glennon, 74 NYS
794, 37 Mi8e 7; Town of Blacksburg e.
Beam, 88 BE 441, 104 Be 146, LRA
1916E 714; Stale v. Mll8sie, 120 SE
514, 95 W Va 233; Slate Y. Wuest,
208 NW 899, 190 Wi. 251.

n. State Y. Grames, 68 Me 418.
State Y. Kollat, 208 NW 900, 190 Wis
26lI; Jokcab T. Blale, 193 NW 976, 181
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WRITS OF EXECUTION FOR POSSESSION OF PROPERTY

CHAPTER XXX

SEc8.
648. Write of Execution (or Poaseeeiou of Property Generally Considered.
G-47. Execution in Ejectment.
648. Against Whom an Execution in Ejectment Is Effective.
649. Execution of a Judgment in Forcible Entry, Forcible Detainer, and Un-

lawful Detainer.
650. Possession of Real Property under Mortgage Foreclosure; Executfou lor.
6.')1. Neceeaity of Demand Ior Poeceealon.
652. Execution of Judgment in Quiet Title Action.
653. Poaseeeory Process Not Mected by Agreement of. or Decla.n.tioll8 bl Officer.
654. Execution of Judgment in Replevin.
655. Execution on the Judgment Based on Mechanic's Lien.
656. Uee of Force in the Execution of P08~e88ory Proceee.
657. Liability for False Return of Possessory Process.
658. Amendment of Returns of Possessory Process.

§ 646. Writs of Executiou for Possession of Property Generally
Considered.-An execution in its broadest sense is the harvesting
machinery by which the fruits of litigation are harvested, and no
execution can issue in the absence of a judgment. If the judgment
is for money then 8 simple execution or writ of fieri facias is the
instrumentality through which the fruits of litigation are realized.
If it is for the possession of property. real Or personal, the fruition
of the litigation is, still, made effective through the instrumentality
of an execution. At common law if the judgment awarded the
possession of a chattel interest in real estate to the plaintiff this was
enforced through the writ of habere facias possessionem. The com
mon law writ usually issuing upon a judgment in favor of the
plaintiff in an action of ejectment was habere facias seisinam.!
As generally understood, especially in modern legal nomenclature,
the execution issuing upon a judgment for personal property is a
writ of rcst.itut ion.f A writ of restitution is sometimes applied to
judgments rendered in favor of a landlord against a tenant upon
a judgment for possession, or restitution of real property, held
by a tenant, but whose tenancy has been terminated and has been
80 adjudged.8 Where, at common Jaw, the defendant ill an action in-

volving the possession of personalty, had a judgment, and the person
alty had been taken from his possession prior thereto, there issued to
him, for the restoration thereof a writ called de rctcrno habendo." In
an action at law, an execution to put the plaintiff in possession of land
is sometimes known as a writ of possession, while serving the same pur
poses, but issuing out of a court of chancery, was known as a writ of
assistance." But the purpose and function of all of these various
writs may be tersely summed up with the statement that they are
writs of execution, issued to place the successful plaintiff in pos
session of property involved in litigation, when it is the possession
of the property itself, instead of a money recovery that is awarded
by the judgment. The only other kind of executory process that
we need to notice, is that which was formerly known as levari
facias. That is the execution in actions in rem and confined to a
particnlar thing. This form of execution issues on judgments upon
mechanics' liens and the like."

§ 647. Execution in Ejectment.-Whatever the execution may
be called in ejectment, the substantial purpose of it is to place the
successful party in possession of the real estate he has recovered
from his adversary, and it may be re-executed if, after the sheriff
or other officer has placed the party entitled thereto in possession.
he is thereafter evicted by his defeatcd opponent." Or an alias
writ may issue to restore the plaintiff in the judgment to possess,
if he is turned out hy the defeated party. The persistent loser in
the litigation where he retakes possession of the realty may also be
attacked as for contempt." There are cases, however, holding that
an alias writ will not issue, after a plaintiff has been placed in
possession, but it is thought that the better view is that this rule
is applicable only in case the plaintiff is turned out by a stranger.
although it appears that the weight of authority sustains the position
that an alias will not issue in these eircumstanccw, and, if the officer
had fully executed the original writ, he would not, in those juris
dictions subscribing to the rule that an alias will not issue, be war
ranted in executing i1.8 The fact that the unsuccessful party's time

4. 1 Bouvier's Law Dictionary 16313, 4 Wash 169; VanRenssalaer ".
(Rawle'e Revision] 770; Meyers v. Witbeck, 2 Lans/NY) 408.
:.\layb{'e, 10 f]CQlJ 200. 9. Huereta! v. Mutr, 2 P 33, 64 Cal

5. Ballentine Law Dictionary with 450; Rouaeet v. Reay, 31 P 900, 32 P
Pronunciations. page 1314. 171, 3 Cal f Unrep Cas) 717, 97 Cal

6. 1 Bouvter'a Law Dictionary XVIII; U. S. v. Slaymaker, eupre-
(Rawte'e 3rd Rev.I paKe 1114. While thil!l ceae maintains the poaitton

7. Waters v. Shinn, 178 F 345; that an alias will Iaeue, the opinion ad-
.lackeon v. Hawley, 11 Wend/NY) 182. mita that a later English case is

8. u. S. v. Slaymaker, 27 F Cas No. against such rule. but the dlscueaion .i.
618817

xc 375.
3. .Johneon v. Nelson, 263 P 14Y, 140

Wash 500, 68 ALR 1036.

1. 2 Bouvier's Law Dictiooary
(Rawle's 3rd Re..,.' pa.gf'! 1403.

I. Penny T. Ludwick, 67 SE 919. 162
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hu DOt elapsed within which he msy apply for a Dew trial does not
forestall the issuance and service of a writ of execution, thereby plac
ing the successful litigant in possession of the realty.'o In other words,
the right to the issuance of a writ of execution upon an ejectment
judgment to place the successful party in possession thereof may issue
forthwith. It It seems that at common Jaw no order of court was neces
sary, that the judgment, as is true with judgments generally I was
a sufficient award of execution.t2 At common law. the writ of
execution U'ht'rl upon a judgment in an action of ejectment could
not issue after one year and a day after the entry of the judgment
unless the judgment was revived.O It seems, however, that if the
writ is issued out of time or after the expiration of the time limit
therefor, t hat it is merely voidable, and subject to be assailed by a
motion to quash. It would seem that a writ so issued would protect
the officer in executing it.'" While there is some authority to the
contrary, t he execution we have under consideration can not be
executed after the return day provided hy law.'5 It has been held,
however, that this writ may be issued without a return day, and may
be executed at any time, and that the direction with respect to
return is merely directory and not mandatory. IS It seems also
that where the officer executes the process that we have under dis
cussion, after the return day mentioned therein, it will be presumed
that such execution of the writ was commenced before the return
day and is thereafter merely a consummation thereoUT It is the
duty of the plaintiff, in an execution issued upon an ejectment judg
ment, to point out to the officer holding the writ the real estate cov
ered thereby, and that it, thereupon, becomes the officer's duty to
place the plaintiff iu possession of same, but this action on the part
of the plaintiff i. at his peril. And if he takes more than belongs to
him, either out of the lands of the defendant, or of a third person,
the court will in a summary way restore the party to the possession
of whieh he has been so improperly deprived; and for like reason
has the power to correct the execution of the writ of possession.18

It is no more the court'. duty to direct the officer in this form of
execution, and the officer has no more right to apply to the court
for directions, than in the service of an ordinary execution to col
lect money·8 An execution of this writ requires that the plaintiff
shall be put in possession of the premises described in the judgment
and every part and parcel thereof, but, if under the directiou of
the plaintiff, the officer places him in possession of more land than
is covered by the judgment, the execution is good in so far as it is
warranted by the judgment eutered.P? A mere notification of the
party in possession that the officer holds the process issued upon an
ejectment judgment is not a sufficient service thet-eof.P! In eject
ment, where plaintiff's pleading is general in character, and a
verdict and judgment equally general, the plaintiff may take pos
session of lands he claims, at his peril, subject to be put right by the
court if he takes more than the premises in question upon the trial; yet,
where there is a special verdict, locating the premises, the parties and
the sheriff should be guided by an execution upon the judgment follow
ing the special verdict. But, where the verdict and judgment are g'l~Jl'

eral, then it would seem to be the officer's duty to be guided by the
plaintiff's claims, and by what he pointed out as the land covered
by the judgment and writ."" The fact that the land is submerrred
under water does not prevent the execution of the writ and placing
the plaintiff in eonstructive possession thereof.~3 Where the plain
tiff in ejectment only recovers an undivided interest in the prem
ises and other interest is in the defendant, then it is the duty of the
officer to put the plaintiff in possession jointly with the defendallt.2

'

It would seem that where the plaintiff only recovered an undivided
part, and the rest belonged to a third party, then the offiecr would
be under a duty nf putting him in possession jointly with the third
party. It is not essential, before the writ is regarded as executed.
that the defendant should be actually expelled from the land. and
his effects removed therefrom. It is sufficient even if his property
and effects are upon the premises if he acquiesces in, and submits to
the execution of the writ.~5 But the writ is not regarded as fully

predicated on the older English edju
dlcet.lone.

10. Dawaon v. Chippewa Cir. Judge,
50 NW Ald. 127 Mich 328.

11. nalllQ v. Roper, 82 P 390, 1 Cal
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11. Doe v. Bennett, .. B & C 897, 10
ECL 840. 107 Eng Rep 1293.

1,. Kin,.: v. Davia, 137 F 198, 157 F
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Yerg(Tenn) 143; 1 Freeman on Execu
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exeeuted until the sheriff or other officer has placed the plaintiff
in full possession of the premises involved, and nntil the officer has
departed therefrom."" The plaintiff or other snccessful party is
entitled to be put in possession, under the writ, of any improvements
on the premises that have become fixtures, and also growing crops

thereon.2 8a

§ 648. Against Whom an Execntion in Ejectment Is Elfective.
A writ of execution in an action of ejectment cannot be made to
affect the rights of one who was not a party to the action, and who
was in possession, in his own right, before the commencement of the
8uit.~T However, persons claiming under the defendant may be
evicted under the writ, such as the family of the defendant, bis
agents, servants, and tenants. 28 But the better rule is that the wife
of defendant is not bound by the judgment against her husband
and cannot be evicted under an execution issuing thereon where
she sets up an independent title in herself.~8a Where the action is
prosecuted against a tenant, according to the better opinion, the
landlord, not being made a party, is not bound by the judgment

. . . th ~8band can not be dispossessed, under an execution issuing ereon,

But the converse is trne where the landlord defends the action and
puts his title in issue. In these circumstances the landlord is bound by
the adjudication and is subject to eviction, under a writ of execu
tion issuing thereon. 280 It is not necessary that one claiming under
the execution defendant should have had notice of the suit. He may
be evicted regardless of whether he possessed such notice or not.~"

If a third party is in possession by virtue of assertion of rights in
himself but is therein under collusion with the execution defendant.
he may be evicted under the process.s? The proper course for the
officer would seem to be to apply to the court for an order directing
whether or not the writ should be exccuted.30a

§ 649. Execution of a Judgment in Forcible Entry, Forcible De
tainer, and Unlawful Detainer.-The enforcement of a judgment iu
forcible entry, forcible detainer, or unlawful detainer, is usually
consummated by 8 writ commonly called a writ of restitution.
These actions are proceedings by a landowner to regain possession
of property that has forcibly been entered upon or forcibly de
tained Of, where a tenant unlawfully remains in possession after
his right thereto has expired. A sheriff or constable holding a writ
of execution in an action of forcible detainer or unlawful detainer
is authorized, and it is his duty, to remove from the premises the
defendant in the writ of restitution, together with his property and
belongings, and all persons holding by, through or under him. But
it is generally held that he is without authority to remove therefrom
a stranger in possession of the realty involved in the action, who
asserts a right thereto in good faith under an independent claim of
title.3t The writ of restitution in the actions we have under con
sideration is effectual to evict from the premises the family or
relatives of the defendant who hold by, through, or under him,
and the defendant in the writ who is married is regarded as the head
of the family and the writ is properly enforcible against him and all
members of his family occupying the premises with him. But, in some
instances, the judgment is not enforcible against members of the
family who assert in good faith an independent claim thereto.3~

however see Ashby v. Faulkner, 4 Alna
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45ft, see also Cagwin v. Chicago & N.
W. R. Co. 86 NW 220, 114 Iowa 129.

32. Saunders v. Webber. 3D Cal 281,
see sec. 048. supra; Gray v. Nunan, 63
Cal 220: Hueretal v, Muir. 2 P 33, 64
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30a. See sec. 649 note 36, infra.
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An assertion of ownership of the house located on the premises in
question, on the part of the wife, is unavailing against the writ of
restitution in the actions we have under consideration,3D and the
fact that she has instituted divorce proceedings prior to the com
mencement of the action for possession of the premises will Dot serve
to aid her asserted righ t to remain in possession 34 A writ of resti
tution is not rendered necessarily unavailing because the persons
living on the premises at the time of the institution of the suit
were not made defendants, and if they were agents or servants of
the person who was made a defendant to the record, they can he
dispossessed under the writ; and the fact that the defendant of
record does not live in the county where the land lies does not alter
the case.,5 Ordinarily a person not a party to the suit, or not in
privity with the defendant therein, can not be dispossessed by a
writ issued npon 8 judgment for recovery of possession, and where
persons other than those named in the writ, claimed possession not
in privity with the defeudant, the officer may refuse to execute
the writ against them, but the court has power over ita process,
and may order such execution against apparent strangers to the
writ and judgment who are in possession. Prima facie, all those
who come in possession after an action is brought, come into posses
sion under defendant to the record, and they may be evicted nnless
they overcome by a satisfactory showing that their possession is
adverse to that of the defendant. It takes more than a mere asser
tion of title to hold possession against a writ of restitution, under
these circumstances.'6 A writ of restitution is not regarded as
executed until the defendant and all of his belongings and effects
are removed from the premises and every part and parcel ~hereof.aT

In addition to the writ of possession, the successful plaintiff is en
titled to an execution for costs, and where a plaintiff in an action
for forcible entry and detainer, recovered a judgment but after
wards obtained possession peaceably and without prejudice, this
was a satisfaction of the judgment except for the costa, and he is not
entitled thereafter to bave issued to a writ of restitution, but he is
entitled to an execution to collect the costs.3S After the plain
tiff has been placed in possession under a writ of restitution, it is
his obligation to then maintain his possession, and if he permits

the defendant in the writ of restitution to peaceably regain posses
sion of the premises, and such defendant thereafter asserts owner
ship thereto, the plaintiff may not again regain the possession under
an alias writ of restitution in the action, since the judgment is
satisfied when the plaintiff is placed in possession thereof. It is
necessary for the landlord, in these circumstances, to institute a
new action.a

§ 650. Possession of Real Property under Mortgage Foreclosure;
Execution for.-Generally, possession of real property after a sale
on mortgage foreclosure is obtained by a writ of assistance.
Strictly speaking, a writ of assistance is not the only way of ob
taining possession of property sold under a mor-tgage foreclosure.
8S the court may require possession to be surrendered to the pur
chaser by an order of injunction as well 8S a writ of ussiatanee.'!"
A stranger to the action who was in possession when the suit was
brought, and is not claiming by, through, or under any of the
parties, cannot be evicted from the premises in execution of the de
cree. But the rule would be different if possession was acquired
during pendente lite.n A writ of assistance seems to issue only
upon the direction of the court and in the exercise of sound discre,
tion,·" and that the issuance of such writ is a judicial act, and if
issued by the clerk without an order of the court, it is void. What
the effect would be of the issuance of a writ of assistance with~ut
an order of the court and placing it in the hands of an officer is
problematical. If it is valid on its face it would seem that it could
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§ 652. Execntion of Judgment in Quiet Title Action.-While
there may be other remedies for the enforcement of judgment and
the obtaining possession in a quiet title action, a writ of assistance is
an appropriate remedy therefor.4 • It would follow, of course, that
such writ should be executed by an officer in the same manner as
writs of assistance are served in other easea.

be proceeded with, and in that case it would seem that it cannot
be said to be void. It is doubtful if there is any duty incumbent
upon the officer to see that a writ was issued upon an order of the
court. Undcr the writ of assistance, the powers and duties of the
sher-iff are identical with those under the writ of habere facias
possessionem.4 3 In some jurisdictions the process by which the
purchaser at a foreclosure sale is put in possession of the premises
is called a writ of possession.... In some jurisdictions also, the
purchaser at a mortgage sale may be put in possession of the prem
ises by, wba:~:~ known as, an equitable writ of exet~uti(,D.4JS

9 651. Necassily of Demand for Possession.e-As to whether or
not there must be no demand for possession before the issuance al a
writ of aasistance tv place the purchaser at a foreclosure sale in
possession is geuerally regulated by statutes which should be con
sulted. It seems in any case, however, that service of the copy of
thc decree, together witb the demand for possession, would satisfy
the requirements of law.... In some jnrisdictions it is held that the
defendant in a foreclosure proceeding is under a duty to surrender
possession to the purchaser upon expiration of the period of re
demption withont demnnd.v" Statutes are to be found requiring
the one in possession who is bound by a decree and foreclosure to
deliver up the possession of realty covered by a foreclosure pro
ceeding upon demand within a specified time.4 8

§ 655. Execntion on the Jndgment Based on Mechanic'. Lien.
The ordinary writ for enforcing a judgment based upon a mechanic's
lien is a levari facias writ.5 2 In many jurisdictions, 8 judgment in
an action upon a mechanic's lien is enforcible by process denomi
nated an execution. 5 Zal The nomenclatural designation of the execu-

99 Am Dec 551.
52. ~at'l Foundry Etc. Works v.

Ol'outo Watl'r Co. ;,3 F 43. 59 F 19, 7
CCA 110;) i w illlnme v. Find School Dis t.
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52a. Pl'arc'e v. Knapp, 127 NYS 1100,
7I Mtec :124; Belfer v. Ludlow, 126 NY
S 130, 09 :\tisc 486, 127 NYS 1123. 143
App Div 147,95 :oJE 112:1, ~02 NY 539;
South Texas Lumber Co, T" Eppa, 150
P 164. 4. Okl 372.
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~ 654, Execntion of Jndgment in Replevin.c--Botce author-ities de
nominate- tb;~ proces..'\. to hr. issu ....d to ,:arry ie to ?Xf:f'.lltim.1 8 judg
cent III replevin l:5.~ :-, 'iI/Tit erf rest.itution whcr e til.': pr0T*rty L~~

volved is "to b.: delivered h t:J.'~ plalL1tiff, O:ty~,)ui'se, 11 ~'fJ, alterna
tivc jndguient rs rendered for ~ Doney l'('COVCJry, in the event the
properly cannot. be delivered. then the vvrit of re:;titutlon should
also provide therefor, and to chat extent would he a simple execu
tion for the eollection of money.P? It may be stated withont the
necessity of citation of authorities, in respect to the rules regard
ing executions in consuetudinary actions apply to executions in re
plevin i so the rule obtaining in traditional actions that an officer
who is a party to the action may not serve an execution issued
therein is applicable to actions in replevin.P! In some jurisdictions
the action of replevin is known as claim and delivery.

If the officer is directed by the final executory process to take
the property from the defendant and deliver it to the plaintiff, it
is his duty so to do. The property should be descrihed with reason
able certainty so as to enable the officer to identify the same.

-19&_ 'McComb v. Reed, 28 Cal 2Rl;
McArthier v . Boynton, 74 P 540, 19
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51. Snydacker Y" Broeee, 61 DI 357,
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§ 653. Possessory Process Not Affected hy Agreement of, or
Declarations hy Omcer.-Possessory proer is can not be affected in
any way by the officer having the same for execution. It can not be
modified, altered, or changed by bis declarations. Neither may
it be affected hy any stipulations or agr eement by ., eh officer. He
has but one duty, and that is to carry out the mandates of process.
His power and anthority is strictly measured by his process. He
has such power as, is therein granted, and is limited thereby.4s.
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tory proeess in an action for the enforcement of a mechanic's lien
is relatively nnimportant to the officer, into whose hands it is placed,
bnt he is concerned with the proper service thereof. And, in this
eonnection, it may be served in accordance, largely with an execution
or order of sale in an action to foreclose a mortgage. Doubtless
after there has been a sale under a judgment or decree foreclosing
a mechanic's lien, 8 writ of assistance will issue to put the pur
chaser in possession, and it would be the duty of the officer to
execute the writ in accordance with its mandates.G2

"

§ 656. Uae of Force in the Execution of Poaseaaory Proceas.
The mle with respect to the breaking and entering under civil
process is applicable to a writ issued on a jndgment in replevin.
If an officer breaks an outer door of a residence or dwelling and
seizes property under a writ of replevin, the writ is no protection
and he is a trespasser and may be sued in trover for conversion.ti S

The keeper of a lodging honse, hotel, or inn, to some extent,
extends a license to persons to enter who are seeking rooms
or lodgings, bnt this license does not embrace an entry by an officer
to replevin goods of a guest therein. The same rule is applicable
where a store or business IS conducted in a residence.Bk The rule,
however, is different in the execntion of possessory process involv
ing the possession of real property itself. If a writ for the pos
session of real property itself, which includes the appurtenances
thereunto appertaining, is delivered to an officer, it is lawful for
him, after declaring the cause of his earning and demanding to
have it opened to him, to break down the door of the house to
execute possessory process calling for the delivery of the possession
of realty, for after the judgment on which such writ has been is
sued, the house is no longer to be considered as the dwelling of the
person in possession thereof. The reason underlying this rule is that
the entry of the judgment terminates the right to poasession of the
house and premises. The house ceases to be the man's "castle," in
these circumstance..... This is probably the only exception to the
mle that onter doors may not be broken to serve civil process against

an occupant or dweller in the residence, bnt the reason of this exeep,
tion to the general mle is that it is the residence itself, the de
livery of which is called for in the possessory process. The right to
break and enter 8 residence or dwelling for the purpose of evicting an
occupant from the premises called for in 8 possessory execution iR not
absolnte, nnder all conditions, and if an officer exceeds the authority
conferred by the process itself, he will be liable. Such process does not
authorize the officer in doing damage to property and effects against
whom the process is directed, and wbom he is removing from the pr-nm.
iRes." So too, if, in dispossessing by virtue of the process we have uu
der consideration, one is injured through the negligence or fault
of the officer in the process, he i. liable therefor..... So too, lhe evic
tion of one who is, at the time, ill resulting in the personal injury
or death, makes tbe officer liable therefor, and tbis rule extend.
also to the members of the family. So, where an officer executed
possessory process and evicted the occupant of the premise. and
his family, including a small child who was afflicted with measles,
and the eviction resulted in the death of the child, the officer is lia
ble and contributory negligence may not be interposed lIB a de
fense. 5 T And all who help, aid, or assist the officer in execntion of
process resulting in damages proximately cansed, by the commission
of a tort, to the evicted party are equally liable.5 8 It mnst not be
supposed, however, that every trivial act on the part of the officer
and his assistants in the execution of possessory process for realty
will operate to make them liable, or to convert their entry and ef
forts into a trespass ab initio; so, where an officer and his bailiff. en
tered, under a writ of possession for realty described therein, which
entry was lawfnl, and a keeper was left in possession during the
night, who reclined upon a bed located therein, did not constitute
such a tort, 88 a matter of law converted tbe entry into a trespass
ab initio and, while it. was an abuse of authority, it was so trivial
in character, and came within the ambit of the rule, that every tri11
ing departure from lawfully conferred anthority does not operate
to convert the execution of the process into a trespass.G•
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84. Pege v. DePuy, 40 ru 606; Ennis
•. Lamb, 10 III App 447; Semayne's
Cue, 6 Coke Sta-8lb, 11 ERe 629.

82'1

58. Bradehew v. Frazier, 85 N\V 752,
113 Iowa 579, 86 Am St R 394, 55 LRA
258 and note; Murray v. Mace, 69 NW
387, n Neb 60, 43 Am St R 664; Me
Laughry v. Porter, 33 NYS 464, 88
Hun 316, 87 NY St 190; Hotel keeper
liable for ejecting a sick guest when;
McHugh v. Bchloeeee, !8 AU 291, 169
P. 480. 23 LBA. 514; SDydacker v.
828

Brosse, supra.
58. McLaughry Y. Porter, supra.
87. ~fcLaughry .,.. Porter, 8UpTa;

Bradshaw v. Frazier, SUpT1L

88. Hyde v. Cooper, 26 Vt 552; Brad
8haw v. Frazier, flUpra; McLaugbry .,..
Porter, supra.

58. Page Y. DePuy. " DI ti08.
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§ 858. Amendment of Returns of Possessory Process.-The rule
with respect to the amendment of possessory process and returns
thereof are those usually applicable to other kinds of writs and
process.e•

§ 66'1. IJabilli7 for :raJa. Return of Possessory Process.-The
rnIes with respect to liability for making false return of possessory
process are the same as those applicable to snch return of ordinary
process.eo

60. Bowie v. Brahe, 2 Abb Pr 161. 11
NY Super 676. see BeC. 608 supra.

11. GaJbreath Y. :M..itcbeU, 32 Ark

218, see 8@C. 6]2 et seq. 8upra; Irvin T.
Smith, 31 NW 909, 88 Wi. 220.
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BEes.
858. The Right of & Sherii' to Maintain an Action GenualiT against the Plain.

tiff. iD Proceu.
660. Au Officer MaT Sue for Compensation When.
661. Right of Action ia Favor of Sheriff on Beads.
662. Right of Action to Protect Pl-operty Seized UDder Proceee,
663. Whea. Sberilf Cannot Maintaio an Action 10[' Lou Sustained.
664. Right of Action on Bail Bonda.
665. Ordinarily Actions Not Maintainable by Deputy.
666. Right of Action to Recover Overpayment to Plaintia'.
667. Joint Action by Officen.
868. Au Officer Paying a.a .Execution ill Hi' Ha.nda May Not Han the Benefit

of aD. Alw.
669. Right to Sue Defaulting Bidder at Execution Sale.
670. An Action bl Sheriii' against Receiptor of Properly.
670A. Liability of Garagemen and Warehousemen to Sherifi' for Goods Stored.
871. Oflicer', Right of Action against Another Officer Who Leriea on Gooda

Held under Execution or Other Proceee.
672. Right of Action of Officer as an Assignee of • Judgment.
673. Action or Defense Not Maintainable on Void Proceee,
874. Right of Action in Favor of Sherifi' or Constable against Reeeiptor.
615. Rights of Action of SherifF agaiMt Hi, Deputlee.
878. In Some Casefl Sheriff'. Suretlee May Be Subrogated to Right of ActioD

against Deputy's Sureties.
677. Advantages W"hen SheriO' or Conetable Ie Defenda.nt.
678. Sheriff or Constable Proper Party Defendant; Not Deputy.
679. Liability of Sheriff or Constable for Extortion.
880. Liability for Statutory Penalty.
881. Liability of an Officer for Failing to Serve Process.
882. Admissibility of Evidence in an Action aga.ill8t an Officer for Failure to

Perform His Duty.
683. Insufficient Defenses.
684. Iesuee in Actions against an Officer.
685. Instances when Officer Not Liable for Conversion.
686. Right of Action against Sheriff (or Wrongful Seizure of Exempt Property.
687. Liability of an Officer for an Attempt to Make Levy on Exempt Property.
688. Li&bility of Officer for Levying upon the Property of • Stranger to Hie

Process.
889. Right of Action. againet Officer! in Favor of Lie. Holden.
690. Conversion by &n Officer in Levying upon Property Sold in Violation of

Bulk Sales Law.
691. Otlieer Not Required to Repay MODey Collected ia. Some Inetancea.
692. Lia.bilit1 for Money Collected.
630
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Oweaney, 85 P 724, 10 Ariz 49.
8. Preston v. Bacon, 4 Conn 471;

Peck v. City Nat'l Rank, 16 NW ORl.
51 :Mitch 353, 47 Am Rep 577~ O'Hrien
v. Allen. 83 NYS 251, 40 Mi!'c 603;
Sneary v. Abdy, 1 Ex D 29gj White v.
Hough, Str 862; Hopman Y. Barber,
Str 814 ~ Heecott'a Cue, 1 Salk 330.

8. Teague .... Collins, 45 BE 10,15, 134
NC 62; EvanI' v. Graham, 17 BE 200,
37 w V. 657.

10. Lindsey v. Parker, 8 NE 745, 142
Ma8S 5A2. The action in this caee was
brought by and in the name of a
deputy I!lberilJ.

§ 661. Right of Action in Favor of Sherifi' on Bonds.-A sheriff
or constable, of course, has a right of action upon bond given to
indemnify him for doing an act by reason of the commission of
which he has sustained damage· Even a deputy sheriff or deputy
constable may maintain an action on a bond given to him for his
indemnity.!" But an officer must be cautious to not take a bond to
indemnify him for the commission of a trespass or the perpetration

41,4 NY Civ Proc 154, afT 36 Hun(~Y)

407, 8 NY Civ Proe R 33, 2 How. Pr
(NY:O<S) 440.

4. Loneneckcr v. Shlelde, 28 P 659.
1 Colo App 264; Ward v. Darnel', 22
BE 133, 95 Ga 103; Read Y. Barnes. 22
BE 213, 95 Ga 108; Lawlor Y. Magnolia
Melal Co. 44 NE 1125, 149 NY 591, 38
NYS 36. 2 App Div 552. 3 NYAC 100,
74 NY St 485.

I. Lane '9'. McElhany, supra.
I. Taylor v. Canyon Co.• 66 P 168,

e Idaho 468; McCord ... Page County.
162 NW 242. 179 Iowa 1032.

7. Southwestern Commercial Co. '9'.
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fleer, however, has no lien upon property where the process under
which it was seized has been set aside or quashed, and he wonld not be
entitled to subject the same, or any part thereof, to a satisfaction
of hill claim for compensation or poundage and, of course, the saun
would he troe with respect to property that he, for any reason, had
wrongfully seized." Of course, the mere fact that the plaintiff
wrongfully sued out, the process would not militate against the offi
cer's right to collect his compensation for which he can maintain an
action against the plaintiff and that too, without any prior lemand.P
In a proper case, he may sue the county for eompensat.ion, but th is
cannot be done, 88 a rule, until there has been a demand made or a
claim filed therefor.8 A sheriff may include in his compensation, items
of expense, such as a watchman or keeper that he has placed in
charge of property that he has seized under process, and if, in a
particular jurisdiction, payment by the officer is a condition
precedent to hill right of recovery, it is sufficient payment if he is
given his note therefor." It is imperative that a sheriff or con
stable should have a right of action for his compensation for, since
in the absence of a statute, the common law role was that he had
no right to demand compensation hefore performing his service.
1ndeed, at one period in the history of the common law, the sheriff
was not entitled to charge for services.f

bert v. Dufur, .12 P 302, 23 Ore 462;
Rawetorne v. wttktnson, 4 Maule &; S
256, 105 Eng Rep 829; Tyson v. Paske,
2 Ld Raymd 1212. 92 Eng Rep 300. 1
Salk 333; Leyeter v. Bromiey, Cro Car
286. 79 Eng Rep 852.

3. Han y. U. S. Reflector Co. 68 How.
Pr(NY) 31. 4 NY Civ Proc 148; Bowe
Y. U. S. Reflector Co. ee How. Pr(NY)
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Mainten&DCt!l of an Action ag:a.inBt an Ex~meer for Wrongful Seizure of
Goode.

Right to Maintain Action even though Other Remedies Exist.
Mandamus to Compel an Officer to Perform His Duty.
Negligence Basis of Liability of an Officer.
Necessity of a Demand &8 a Condition Precedent to aD Action against an

Officer.
Demand aA Necessary to Set in Operation a Statute of Limitations.
Summary Proceedlnge.
Duty to Pay Over Money or Deliver Property Taken under Search War-

rant.
Liability of an Officer for Levying on Exempt Property.
Liability for Money Collected on an Execution and Disbursement Thereof.
Measure of Damages as Applied against Officers.
Defeueee by Officers.

1. Long T. Neville, 38 Cal 455, 9!)
Am Dec 199, see sec. 509. eupra; Bond
..... Ward. 7 Ma8ll 123, 5 Am Dec 28;
Chamberlain T. Beller. 18 NY 115;
Jl'reeman on Executtone (2d Ed) 275.

t. LaDe T. McElhany, 49 Cal 421 j

Naylor .... Vermont Loao &; Trust Co.
M P 297, e Idaho 251; .Ionea v. Gould,
104 NYB 933, 119 App DiT 817; Her-

895.
898.
697.
998.

702.
703.
704.
705.

899.
700.
701.

894.

§ 660. An Officer May Sue for Compensation When.-An officet
has a right of action against a plaintiff, or another, who has engaged
his official services, for his eompensation.f It is true that an officer
has a lien upon property in hill hands for hi. lawful costs and
charges, and be may maintain an action to subject such property
to a satisfaction thereof. He cannot be made to deliver up prop
erty in his hands until hill charges are paid, hut in addition to his
right to hold on to property in his hands until his costs and charges
are paid he has a right of sction to foreclose his lien thereon.P An of-

SJ>ca.
693. When Reple't'tn or Detinue Lies again8t an OffiC'l'!r.

§ 659. The Right of a Sheriff to Maintain an Action Generally
against the Plaintiff, in Process.-The sheriff is under a duty to ohey
Iegal and reasonable instructions of the plaintiff, and if in so doing
he entails Iiahility resnlting in loss, it ill permissihle for him to
maintain an action against the plaintiff to recover the loss he has
sustained. However, in order to 90 recover, the sheriff must not
perform an unlawful act. Thill would bar his right of recovery.
The officer may, of course, in a proper case, demand indemnity.!
This wonld be the safer course to pursue.
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oE illegal act, since the bond wonld be void in tbese circumstances.oo•

ID an action on an indemnity bond, the officer may recover his coun
sci fees paid out in connection with an action brought against him.'o"
The fact tbat a judgment was rendered against an officer by stipu
lation which judgment is the basis of his claim for indemnification
does not militate against the officer's right of recovery on the indem
nity bond, so long as his conduct is in good faith, and free from fraud
or collusion, or if it appears there was no legitimate defense to the
action against the officer. 1o e

§ 662. Right of Action to Protect Property Seized under Proe
esa.-A sheriff or constable who levies upon chattels by virtue of
an execution or attachment "acquires 8 special property therein,
and may sue anyone who takes them from his possession, as for
goods rescued, either to recover the possession thereof, or damages
for the conversion." 11 He may, of course, bring an action of re
plevin thcrefor.n An action of trover will likewise lie. u The
same rule applies with respect to his right of action where the prop
erty is taken from his cnstodian, even if that custodian is the execu
tion defendant. Also a bailee for hire may be sued for conversion
wbere the officer delivered the property to him.14 The plaintiff
in thl~ process under which the officer seized the property cannot
sue for damages for conversion, or for its possession.w The situa
tion is the same where the party interfering therewith is another

§ 663. When a Sheriff Cannot Maintain an Action for Loss SD3
tained.-Where a sheriff or con stahle is at fault, or negligent, or
is guilty of breach of duty, he may not maintain an action to save
himself harmless for loss sustained. In other words, where he is
guilty of neglect he cannot recover money which he has paid in con
sequence of it.... When a sheriff or constable has relied upon the
defendant to pay an amount due on an execution in the hands of
an officer, and which said defendant in the execution failed to do,
whereupon the officer himself paid it, he has, neither at law or in
equity, any cause of action against the execution defendant. In
these circumstances, tbe payment was purely voluntary on the part
of the officer with respect to the defendant, and it will be inferred
that it was made to save himself the penalty incurred by his official
neglect. In such a case no promise or agreement can be raised by
implication on behalf of the officer on the part of the defendant, on
which the officer may base a claim for reinbursement, either at law

officer acting under process.·· It seems that an action for such Oll

lawfnl interference is the only remedy the officer has, as it is doubt
fnl if contempt proceedings for such interference conld he main
tained.u Of course, he must have actually levied upon the goods
under valid process in order to authorize the maintenance of an
action for interference with his possesaion.V' It seems that he may
maintain such an action against the defendant in the process who,
after a levy, unlawfully regains possession of the property seized.18

It is no defense that the defendant in an action of trover is the
owner of property he took after a levy thereon hy virtue of process
against anotber.'·· It seems that where the officer, after making a
levy, leaves the property in the custody of tbe defendant in the
process, who converts it, the officer cannot maintain an action for
the conversion.lab But the rule is different where a stranger to
the writ takes the property from defendant, with whom the officer
has left it after levying upon it; the officer can maintain the action
in these circumstances. tDe

19a. Welden!aul '1/. Reynolds, supra,

19b. King ". Feareon, 14 F Cas No.
7189, 3 Cranch CC 255; Holliday v.
Camsell, 1 Term 658.

19c. Mangum Y. Ha.let, 30 NC 44,
see note 14 supra, tbis aection.

10. Boynton ". Morrill, III Mase ••
Koons v. Seward. 8 Watta(Pa) 388;
Pitcher v. Bailey, 8 Eut 171.

11. Sandford v. :McLean, 3 Paige(N

18. Pracht v. Guon, 74 NYS 991, 69
App Div 396; Fla.naga.n. Y. Newman,
eupra.

17. C... tell v. Peo. 8 III App 383.
18. Mulheisen '1/. Lane, 82 III 117 j

Clark v. Norton, 8 Minn 412.
19. Arthur McArthur Co. 'Y. Beala,

137 NE 697. 243 Man 449, St"8 alec
Blodgett Y. AdalllB, ~.. Vt 23j Weiden·
saul Y. Reynolda, 49 Pa 73, but bow
ever see Merritt Y. Miller, 13 Vt 418.
63t.
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Snow, 2 Saund 47,
12. Flanagan v. Newman, 38 P 431,

5 Colo App 245, see also Dote 11 supra,
this section. Field v, Fletcher, 78 NE
107, 191 Mass 494; Conlen Y. Lemmer
man, 93 At! 722, 87 NJL 84.

13. Jetton v. Tobey, 34 SW 531, 62
Ark 84; Holy Trinity Nat' Cath'I
Church Y. 01>owd, 167 AU 556, 86 N'H
298; Clearwater v. Brill, 63 NY 627.
Williams v. Herndon, supra.

U. Polite Y. Jefferson, 5 Har(Del)
388; Guttentag v. Huntley, eupra r Jet·
ton v. Tobey, supra; Conlen Y. Lem
merman, supra; Field Y. Fletcher, eu
pra; Flanagan v. Newman, supra,

15, Cohen v. Robel, supra, but see
McCafTey Canning Co. Y. Bank of
America, 2f14 P 4,'}, ]09 Cal App 415.
Commonwealth Bank '1/. Shier, 38 SCL
233; Dufour v, Andeeaon, 95 Ind 302;
Tuttle v. .Iackaon, 4 NJL 115; Keith Y.

Ramage, supra.

lOa. See sec. 509, 8upra.
lOb. Lindsey v. Parker, supra.
IOC. Lindsey v. Parker, supra.
11. Higdon v. Warrant warehouse

Co. 63 So 938, 10 Ala App 496j David
80n v. Waldron. 31 III 120, 83 Am Dee
206 and Dote; Williams v. Herndon, 12
B Mon(Ky) 484, 54 Am Dec 551 and
note, see also note 58 Am Dec 360;
Guttentag v. Huntley, 139 NE 501, 245
M8.88 212; Keith v, Ramage, 214 P 326,
66 Mont 578; Dickinson Y. Oliver, 88
NE U, 195 NY 238, 99 NYS 432, 112
App Div 806; Ansonia Braaa 4. Copper
Co. Y. Pratt, 10 Hun(NY) 443; Scott
Y. Morg'lln, 94 NY 508; Cohen v, Sobel,
114 NYS 774, 62 Misc 306 i Florea Y.
Shultz, 210 NYS 412, 121 Mi8C 420, see
eec. 671, infra; Gilfillan v. King, 86 AU
925, 239 Pa 395; Crocker on Sheriffs
(241 Ed.I Bee. 826; Smith on Sheriffs,
Ccuetablee, and Coroners, 528; Clerk Y.

Wilhen, G Mod 292; WilLraham T.
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or in equity.'"' It has been held where, due to an officer'a own neg
lect, he fsils to collect money on an execution in his hands, and by
reason thereof he has been compelled to pay the same to the plain.
tilf therein, the officer cannot recover the amount from the execu
tion defendant. The reason of this rule is tbat it would tend to
lead to the neglect of the officer'a duties, if the conrt should en
courage him to delay by holding out the hope that he could bold
himself harmless by any expedient. It is another name for en
couragement to violate his official dnty. Tbe officer is in no bet
ter position where he takes an assignment of the debt, even
though the debtor promised to pay bim after the assignment was
made.23 But this position is not without opposition and per
haps, the weigbt of authority is now in accord witb opposition
especially if the officer takes an assignment of the judgment.22a

But, it seems where the officer voluntarily makes the payment that
he is wholly without a remedy.lnb However, the rule would be
different if the officer had paid the amount of the execution out of
his own private funds upon the faith of a promise on the part of the
defendant to reimburse him. This would be a loan by the officer
to the execution defendant of a sufficient sum of money to liquidate
the execution.2lI While an officer cannot voluntarily advance hi.
money when he is not liable for a judgment and thereby assert
his right of subrogation against the party for whom the money ia
paid, however, if he fails to levy and make the money on an
execution in his hands, such failure being induced by conduct of
the debtor and to avoid legal proceedings against the officer, either
threatened or commenced against him and his sureties, he makes
payment, then, under these circumstances, the right of subrogation
may be asserted by him.'" It seems that where an officer has paid
a judgment rendered against him, by reason of the dereliction of
his deputy, he is subrogated to all the rights the creditor plaintiff
would have, and is entitled to assert such rights.2 8 The common
law rule is that if the sheriff or constable pays the debt out of hia § 666. Right of Action to Recover Overpayment to Plaintilf.

Where there has heen an overpayment to a plaintiff in an execution,

§ 665. Ordin&rily Actions Not Maintainable by Deputy.-As a
general rule, a cause of action accruing in connection with the dis
charge of the official duties of the sheriff or constable should be
maintained in the name of the principal officer, and not in the name
of a deputy.33 It seems, however, that a deputy sheriff may be
joined with the sheriff for the recovery of property, or its value
that has been levied upon by the deputy and has been removed from
his custody.33

own funda the payment in general is voluntary and the judgmen.
satisfied, but he may have equitahle rights, and this would be true
if the deht paid was protected by security, separate and apart from
the judgment, and the payment is made because the offieer had
incurred legal responsibility, then he would be entitled to bave
that security delivered over to him for his indemnity....

§ 664. Right of Action on Bail Bonds.-Where a prisoner ar
rested in a civil action has .given hond for jsil limit privileges, and
the prisoner escapes, the sureties on the hond are liable to the sheriff
for such escape, and the officer msy bring an action therefor.2 T

But if it appears that the dehtor was given permission to go heyond
the jail limits hy the sheriff or his deputy, then no recovery could
be had on the jail limits hond.2 8 When an officer has taken a bail
bond, and is thereafter held as bail himself growing out of an arrest
in 8 civil action, it seems that he may maintain an action on the bail
as 8 common law bond.28 As to when 8 cause of action accrues on
a bail hond in favor of the officer, the authorities are somewhat in
conflict. On the one hand it is held that the officer may maintain an
action thereon when the proceedings are inaugurated looking to the
fixing of his liahility,SO while, on the other hand, it is maintained
by other authorities that the officer must have either paid out the
money or that a judgment has been rendered against him for it. 31

30. Roaeneteln Y. Bemmous, 1 rttu
(NYI 59.

31. Pool Y. Hunter, 40 NC 144.
32. Britton Y. Frink, 3 How. Pr(NY)

102, but eee aec. 661, note 10, Bupr.;
Hampton Y. Brown, 35 NC 18, see how
ever, Polley Y. Lenos- Iron Works, of
Allen(Mau) 329.

33. BUTton Y. Winsor Utah. Silver
MIn. Co. 2 Utah 240.

18. Staples Y. Fos-, 45 MiRs 867, 880;
Reed Y. Pruyn, 7 JohoR.(NY) 426, 6
Am Dee 287 ~ Sherman 1'. Boyce, 15
Jnhns.{NYI 443.

17. Seymour Y. Haney, 8 Coon 63;
Kip Y. Brigham, 7 Johns.(NY) 168.

.1. W.mpls v. Glavin, 5 Abb NC(N
Y) 300, 57 Hn.... Pr 108.

29. Hlllllln. v. ala... 47 NO 353.
838835

R 506; B"1 Y. Smithpeter, d Baxt.
(TenD) 366; Evarb Y. 'Hyde, 61 Vt
183; Lintz Y. Thompson, .upra.

22b. Stewart v. Com. supra.
13. Walker .,.. BradburyJ 67 :Mo 88.
M. Staples Y. Fos-, 46 Mis. 887, 880,

see alao Grenada Bank Y. Yonng, 104
So U18, 131 Mgs 448.

III. Downer ..,. 8ou.th Ro1&lton Bank,
38 VI 211.

Y) 117, 23 Am Dec 773; Smith 'Y. Her
man, 1 Cold(Tenn) 141.

II. Crutchfield 1'. Haynes, 14 Ala 49;
Boren T. McGehee. 8 Port(Ala) 432,31
Am Dee e96; Bigelow Y. Provost, ti
Hill (NY) 668; Lintz Y. Thompson, 1
Head.(T.nn) 450, 73 Am Dec lS2.

lb.. Burbank Y. Slinkard, 53 Ind
493; Stewart T. Com. 272 SW 906, 209
X,. 372; Heilig T. Lemly. 74 NC 250, 21
Am Rep 489, .ee &lao Dote 98 Am 8t
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the sheri1f or constable is the proper party to bring an action for
such excess ....

§ 681. .Toint Action by Ollieers.-It seems tbat wbere two or
more ollicera levy upon tbe same property under tbe autbority of
separate executions, severally issued to them, and their possession
of said goods is interfered with in such manner as to give cause of
action, they may not join in the prosecution thereof.3 5

§ 669. Right to Sue Defau1ting Bidder at Execution Bale.
It is pedestrian law that a sberiff may sue a defaulting bidder at
an execution sale.as However, the offieer cannot do tbis if he has
sold the property on some illegal condition as. for instance. upon
the understanding tbat be would deliver tbe entire property to the
purchaser, wbereas ouly tbe interest in partnersbip property had
been sold.s•

§ 670. An Action by Sheriff against Receiptor of Property.
Where a receiptor fails to deliver tbe property for wbich he bas
given a receipt, and wbicb has been delivered to him, he is subject
to suit by the officer tberefor..... Tbe receiptor cannot urge that
the valne of the property was less than the amount stated in the
receipt." In fact, practically tbe only defense for nondelivery hy
a receiptor, is a showing on h is part that tbe property was lost by

Davie MiJI Co. 67 NW 178,48 Neb 420;
Stowell v. Drake, 23 N.JL 310; Cornell
v. Dakin, 38 NY 253; Deaell Y. Odell.
3 HiIl(NY) 215, 38 Am Dec 62R; John
sou v. Oliver, 36 NE 458, 51 Ohio St fi.

Ue. Bursley v, Hamilton, 15 Pick.
(~1a88) 40, 25 Am Dec 423; Adams v.
Fox, 11 Vt 361; Perry v, Williams, 39
Wig 339; Bleven Y. Freer, 8upra.

0I3d. Cooper v. Davis Mill Co. supra.
see also generally euthortttee cited note
43 supra this section.

Y. Torrey v. OUe, 67 Me 573.
45. Phelpe v. Landon, 2 Day(Conn)

370.
t6. Mareball ow, MAuhall, 2 HOU8t

(Del) 125; Been 'If. Ayers, TO Me 421.
017. Phelpe v" Landon, 8Upra.

an act of God or the public enemy.a But it wou1d seem to be a
defense in favor of the receiptor. if be establisbed that the ollicer
had not been snbjected to any liability on account of the failnre to
restore the property to the officer. 4 8 Some autborities also hold
that the receiptor may defend On the ground that the property cov
ered by bis receipt did not belong to the defendant in tbe process,
or that it was in fact the property of the recciptor.4s• But the
sounder rule is, no doubt. tbat a receiptor cannot defend on tbe
ground tbe property did not belong to tbe defendant in the process.
Neitber may the receiptor set up ownersbip in himself in defense
for non-delivery of the property called for in his receipt 4Sb and
further. it appears that hy signing a receipt he tbereby admits owner
ship of the property in the defendant in the process.43• Signers on a
redelivery bond cannot set up ownership in any other person than
tbe defendant in the process.43" No sort of arrangement between
the receiptor and the creditor, in the action, will operate to deprive
the officer of bis right of action against tbe receiptor for his failure
to redeliver the property covered by tbe receipt. An acquittance
or release from the creditor in tbe execution will Dot serve to shield
the receiptor against the officer's action.44 However, if the property
is properly restorable and was restored to tbe execntion defendant,
this is a defense, in so far as tbe value of the property is concerned,
but still tbe officer has a rigbt of action against the receiptor in a
proper case for tbe amount of his fees and costS.4 5 It does not lie
in tbe mouth of the receiptor to contend tbat thcre were irregulari
ties in tbe proceedings in tbe original action.4 8 A reversal of the
judgment will not bar an action by an officer against his receiptor.s"
Where tbe defendant in the process gives a receipt for property

42. Cornell Y. Dakin, supra.
oIS. Fisher v. Bartlett, 8 Greenl{Me)

122,22 Am Dee 225; Perry Y. Williams,
39 'Vis 339; F088 v, Norrie, 8upra.

013&. Ble\-in v. Freer, 10 Cal 172,
holding receiptor ma.y defend on the
ground that he is owner of the prop·
erty where be makes such claim at the
time of giving receipt. Fteher v. Bart
lett, supra.

43b. Pierce T. Whiting, 63 Cal 638;
Birdsall Y. Wbeeler, 20 All 607, 58
Conn 429; Staples v. Fillmore, 43 Conn
610; Haxtum v. Sizer, 23 Kan 310;
Wolf 1'. Hahn, 28 Kan 688; Case v.
Steele, 8 P 242, 34 K&D 90; Peterson
Y. Woollen, 30 P 128, 48 Ken 770.
Bnrk Y. Webb, 32 Mich 173; Cooper Y.
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Ala 395, eee sec. 663, supra.
38. Fife T. Bohlen, 22 F 878; Glenn

T. Black, 31 G& 303; Armstrong v.
Vroman, 11 MInn 220, 88 Am Dee 81.

39. Andrews v. Keith, 34 Ala 722.
40. flacon v. Thorp, 27 Conn 251, see

eee. 674 infra; Ames v. Taylor, 49 Me
381; F06a Y. Norris, 70 Me 117; Pbelpe
T. Gilchrist, 30 NH 171.

U. CorneU 1'. Dekle, 38 NY 263.
63'7

§ 668. An Ollicer Paying an Execution in His Hands May Not
Have the Benellt of an Alias.-Where au officer, by bis neglect or
otherwise, has become liable for the amount of an execution in his
bands and bas paid tbe same to tbe plaintiff therein. be is not as a
general ru1e entitled to bave an ulias execution against tbe de
fendant for the purpose of saving bimself harmless on account of
sucb payment.as The situation seems to be different wbere tbe
payment is made at tbe requcst of tbe execution defendant. In
tbese cirenmstancea, it seems tbat the officer migbt have the benefit
of an alias execution against the execution defendant.ST

M. Britton v. Frink, 3 How. Pr(N'i}
102; Longenecker Y Zeigler, 1 Watta
(Pa) 252.

8a. Warne v. Rose, 5 N,n.. 809, see
also Ma.tret .... Toekina, 6 NJL 228.

Ie. Roundtree v. Weaver, 8 Ala 314;
Han Y. Taylor, 18 W V. 544; Neely
v. Jones, 10 W Va 625, 37 Am Rep
794; Beard T. Arbuckle, 19 W Va 135.

17. Ev&D.lJ Y. Btlllagaley'e Adm"r, 3Z
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levied upon he cannot, thereafter, assert his non-ownership there
of.•7• So too, where an officer takes a receipt for goods that he
haa placed in charge of a keeper, the officer cannot dispute that
snch property belonged to the defendant in the process.·'"'

§ 670A. Liability of Garagemen and Warehousemen to 8heri1r
for Goods Stored.-There is another relationship frequently created
by officers when they seize property under execntory process, and
that is where the property is placed with a warehouseman, or garage
keeper, in case a motor vehicle is levied upon. It seems that this
arrangement does not create the consuetudinary relationship of
officer and receiptor or keeper. An employee of a garage has no
anthority ordinarily to have the garage assume the role of keeper
or receiptor....Tc In these circumstances the relationship is one of
hailment for hire, with attendant rights and responsibilities, and
subject to the general rules of law pertaining to bailmenta for hire;
and where an officer has seized under process, an automobile, and
stored it in a public garage the garageman is liable therefor in
trover, or other action 88 a modem ersatz therefor, for conversion,
and a prima facie case against the garageman is made out if the garage
keeper makes a misdelivery; that alone is a eonversion and his
negligence is not in issue.·"· The rules respecting bailmenta have
been fouud ample for a solution of such controversies. If
the garage keeper fails to redeliver a motor vehicle left with him
for storagc by an officer, that, prima facie, makes him guilty of con
version. If garageman acts in good faith in making a delivery to an
other than the officer placing the motor vehicle for storage it in no way
militates against nor lessens his liability.·T@ Where the garage keeper
allows anotber to drive such vehicle from the garage he is negligent,
fastening liability upon him for the value of the motor vehicle.·"
The fact that no receipt was takeu for the motor vehicle, and that
entire transaction was verbal does not change the righta and Iia-

§ 672. Right of Actlou of Officer as an Asslgnea of a Judgmeut.
The official capacity of a sherifi' or constable does not militate
against his right to purchase a judgment or a cause of action in

bilities of the parties thereto. Neither is it material that there W/lB

written deputation of the garageman."'. However, the mere fact that
the bailee took the bailed property beyond the territorial limits of the
officer does not operate to dissolve the levy, or make the officer li
able.·.... Doubtless the rules would be the same, where the goods are
stored in a public warehouse, as those applies ble to storage arrang ,
ments by any other citizen.

514; Foulke Y. Pegg, 6 NeT 136; Dick·
Ineon v. Oliver, 88 NE ..... 195 NY 238.
111 NYS 1118, 127 App Dlv 932;
Hampton Y. Brown. 3li NC 18; AleX&lll·
del" "Y. Col1ina. 3 Ricb. L{SC) 62; Tron·
Ion v. Robson, 37 Wia 353.

U. Foulke "Y. Pegg, supra.
10. Roblne "Y. Brown, supra.

§ 671. Officer's Right of Action against Another Officer Who
Levies on Goods Held under Execution or Other Process.-Where an
officer seizes the goods of a debtor on an execution or attachment,
he has special property in the goods, and, if they are takeu I: u...
him by another officer, or an individual for that mattcr he h..... a
cause of action against the taker who is a wrongdoer in' the prem
ises. The reason of the rule is because the officer making the levy
is accountable to the jndgment creditor for the valne of the goods.
and it would be unjust if he could not indemnify himself by the
recovery of damages for the wrongfnl taking, bnt this right for
wrongful taking resides in the officer only, and the execution cred
itor has no such interest in the property in the officer's possession
by virtue of the levy that will enable him to maintain an action
against the wrongdoer. His remedy is against the officer making
the levy, and tbe officer, in turn, has the exclusive right of action
against another officer or any other person taking and converting
goods, or in any other way interfering therewith.·8 It is wholly
immaterial that the officer making the first levy and, therefore, law
fully entitled to possession of the goods is a constable and the proc
ess has issued out of a justice's court, while the second officer in
terfering with snch possession is a sherill' and his process is issued
out of a court of record.·· One limitation on the right of recovery
of an officer, in these circumstances, is that of his liability to the
plaintifl' in the process under which the levy is made.""

t7g. Titcomb ..,.. Bay State Grocery
Co. 150 NK 874,254 Mus 599; Gutten
tag v. HUDtJey, lupra.

4Th. Titcomb Y. Bay state Grocery
Co. lupra.

41. Mu1lIeieell Y. Lane. 82 fl. 117, see
1IeC. 682. aupra; Robins T. Brown, 32
t. ADa 430; Ladd v. North, 2 MlllMI
8400839

Dillman, .. aWfU) (Mo) 477; Man·
hattan Fire & M. 108. Co. v. Grand
Central Garage, 9 P(2d) 682, 54 Nev
147; Aetna Ins. Co. v. Marble Hill
Garage, 282 NYS 93, 148 :Mi~c 337;
Hogan •. O'Brien. 208 NYS 477, 212
App m. 193.

41e. Doyle v. Pees-less Motor Car Co.
116 NE 257, 228 Mall8 661.

0171. Doherty T. Emit, 187 NE 620,
284 Mad 341.

41•. Easton Y. Goodwin, 22M.inn
428.

47b. Peo. Y. Reeder, 25 NY 302.
47c. Guttentag Y. Huntley, 139 NE

501, 245 Mass 212.
474. Caacade Auto CO. Y. Petter, 212

P 823, 72 Colo 570; Guttentag T. Hunt
ley supra, see .180 Hate v. Boston &;

W. R. R.Co. 14 Allen (Ma81!1) 439,92 Am
Dee 183; Murray Y. PORta.) Telegraph
Cable Co. 98 NE 316. 210 MaRlI 188,
AC 1812C 1183 and note; StiOe8 Y.
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§ 674. Right of Action in Favor of Sheriff or Constable against
Receiptor.-Tbat a right of action exists in favor of the sheriff or
constable against one from whom he has taken a receipt is beyond
the peradventnre of douht, and the receipt itself measures the rights

the ahsence of statutory interdiction, and where a sheriff or con
stable purchases a judgment or other claim, he has all of the righta
and privileges with respect thereto the same as any other purchaser
would have under like or similar circumstances. But an officer pur
chasing a judgment must act in good faith in order for the transae
tion to he valid.s l

§ 673. Action or Defense Not Maintainable on Void Process.
There is no doubt but what process, regular on its face, issuing out
of a proper court, protects au officer in .0 far as the doing of an
act thereunder is concerned, for which he is called upon to answer.
He is protected so long as his acts are within the ambit of his proc
e••.•• Bnt the situation is entirely different where an officer seeks
to assert a right based upon void process. In order for an officer
to assert a right, by virtue of process in his hands, he must estab
lish a legal and valid writ or process under which he acted. Other
wise he is not entitled to maintain an action, or defend by virtue
thereof."" The rule is the same where an officer is sued by a stran
ger to the process for seizing property of such stranger, and the
officer essays to justify under the process.83a Some cases hold it
is unnecessary to prove the judgment where the process issued out
of a eourt having jurisdiction of the subject malter.·3 lo

§ 676. In Some Cases Sheriff's Snreties May Be Subrogated to
Right of Action against Depnty's Snreties.-In a proper case, wherc
the sheriff's bondsmen have heen compelled to pay, hy reason of the
default or misconduct of a deputy, and the deputy has given hond
to the sheriff, they may he suhrogated to a right of action given
to the sheriff against the deputy or his hondsmen, or to other rights
in and to property to the end they may secure themselves against
loss as far as possible.··

Barbl NY) 601 • .Ilff 33 Barb 123.
57. Cornell v. Dakin, supr•.
57•. Dexell v. Odell, supra.
58. Nelms v. Williams, 18 AI.. 650.
69. Philbrick Y. Shaw, 61 NH 356:

Brtnaon Y. Thomes, 55 NC 414; Blalock
't'. Peake, 56 NC 323.

[2 Anderaon on Sheriff.]

§ 675. Rights of Action of SheriJf against His Deputies.-In some
jurisdictions, summary remedies are provided for sheriffs against
deputies for their defaults and misdeeds wherehy damages result
to the principal officer. The statute of the particular jurisdictiou
wherein the question arises should be consulted and followed. In
a proper case, a sheriff may have recourse against his deputy where
he has been guilty of misfeasance, nonfeasance, or malfeasance,
for which there has been visited upon the principal officer, liability
in damages.G8

of parties as well as fixes the ambit of liability.'" And, where the
contract or receipt is alternative in form, that the property will
be returned by the receiptor, or a stipulated price, in the event of
failure to return, will be paid therefor, it absolutely fixes the liahil
ity of the receiptor, and he may only, as a rule, offer as an excuse for
failure to return, that he was prevented from so doing hy an act of
God or the public enemy.ss It is no defense for the receiptor to
advance the contention that the officer was a de facto one instead
of a de jure one. The principle of estoppel comes into play to stay
the tongue of the receiptor who would deny the lack of official ca
pacity of the dignity of a de jure officer.88 A receiptor will like
wise not he heard to say that the value of the property was differ
ent from that in the undertaking or receipt wherein the acknowl
edgment of the possession of the property was made. ST The asser
tion on the part of the receiptor that levy was excessive will avail
him nothing.ST.

H. Pea. Y. Reeder, 25 NY 302; Dezell
v. oaeu, 3 HilI(NYj 215, 38 Am Dec
628.

55. F088 't'. Norris, 70 Me 117; Cor
nell v. Dakin, 38 NY 253.

58. Brewster v. VaH, 20 N.JL 56, 38
Am Dec 547; Keny 't'. Breualng, 32
1If,28~1

643, 43 Am Dec 763; Ear) v. Camp, 18
Wend(NY) 562.

53a. Coyburn v. Spence, 15 Ala 549.
50 Am Dec 140, and note; Carpenter v.
Innes, 28 P 140, 16 Colo 165. 25 Am St
R 255 and note; Consolidated Amuse·
ment Co. Ltd. v. Jarrett, 22 Hawaii.
537; Johnson v. Holloway, 82 111 334;
Bchemerborn v. Mitchell, 15 111 App
418: Andrews v, Smith, 3 NW 181, 41
Mich 683; Bruen v, Ogden, 11 NJL 370,
20 Am Dec 593 i Coltraine v. McCaine,
3 Dev(NC) 308, 24 Am Dec 256;
Town~ly·Myrick Dry Goods Co. 't'. Ful·
Ier, supra.

53b. Outhouse v. Allen, 72 IU 529;
Clay v. Caperton, 1 T B Man(Ky) 10,
15 Am Dec 77.

tn. Mooney v. Parker, 18 Ala 708;
Spaugh v. Huffer, 14 Ind 305; Dunn T.

Snell, 15 MUll 481: Allen v. Holden. 9
MUll 133, 8 Am Dec 46; Heilig v. Lem
1" 74 NC 250, 21 Am Rep 489; Mosa
v. Moorman, 24 Grat(Va) 97; Clevinger
v. Miller, 27 Orat{Va) 740: Hall 'If.

Taylor, 18 W V. 544; Beard v. Ar
buckle, 19 W Va 135.

52. See. 88, ~'1pra.

03. Townsley' Myrick Dry Goods Co.
.... Fuller, 24 SW 108, r;s Ark 181, 41
Am St R 97. see .180 22 SW 564;
aark v. Norton. 6 Minn (Gil 277) 412;
Rue Y. Perry, 41 How Pr(NY) 385, 63
Barb 40: Burrall v. Acker, 23 Wend
(NY) 606, 35 Am Dec 582, 21 Wend
605i Dunlap Y. Hunting, 2 Denio(NY)

[2 Anderson on Sherlfh]-41
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§ m. Advantages When Bherilf or Oonstable Is Defendant.
Tbe position of an officer, such as a sheriff or constable, from tbe
standpoint of a defendant, is an advantageous one. He is pro
tected generally by process, valid on its face, if issued out of a
tribunal having jurisdiction of the subject matter; and tbere is a
presumptiou that attaches thst his acts and conduct are legal and
regular, and that he has done such acts only as are necessary to
the discharge of his duties. He is entitled to have his acts receive
the most fsvorable construction, where he has, apparently, acted
in good faitb. eo

§ 678. Sherilf or Oonstable Proper Parly Defendant; Not Dep
nty.-8ince the sheriff or constable is the one officer that is ree
ognized in law, where it is claimed that tbere has heen a default or
misconduct on the part of one of his deputies, it is proper to bring
the action against the sheriff himself and not the deputy.B' It
hardly need be added, however, that where the deputy is guilty of
the commission of a positive tort, he may be joined as a party de
fendant.ez

§ 679. Liability of Sherilf or Oonstable for Enortion.-An offi
cer, such as a sheriff or constable, is liable in a civil action for ex
tortion, not only when committed by himself, but when committed
by his subordinates, and under the law in England, the damage is
trehled.03 The liability of the sheriff for extortion perpetrated by
his deputy, is confined, of course, to a civil action and does not
extend to a criminal prosecution.84

§ 680. Liability for Statutory Penalty.-In many states there are
statutes prescribing penalties for failure of officers to discharge
their lawful duties. These statutes are highly penal in character,
and are strictly construed. U one would claim the benefits of these
statutes, they are so rigidly construed that he must bring himself
clearly within their terms..... U the default is the failure to pay

over money, and the party seeking to inflict the statutory penalty
has demanded more than he is lawfully entitled to, this is sufficient
to refuse the penalty.ee The mere payment, however, of illegal
fees, without protest, is not a waiver of the party's right to claim
a penalty against the officer for collecting illegal fees, the collee.
tion of such fees being the statutory basis for claiming the pen.
alty.aT

§ 681. Liability of an Officer for Failing to Serve Procesa.-Lia
bility of an officer for failure to serve process is generally recog
nized. This liability is often fixed and determined by statutory
enactments.a Some statutes provide for fixed penalties for such de
faults..... An officer, however, may not be penalized or mulcted in
damages for failure to pay over money where there are contending
claimants. The penalty may be assessed only when be admits hy
his return he has collected, and it is shown that he has not paid
it over. It would be unjust to spply the penalty where, in good
faith, he is unable to determine which claimant is entitled thereto.TO

The penalty will be applied only when it is the officer's plain and
undisputed duty to pay and his neglect so to do is wilful. If there
is a well grounded doubt of his duty, or his liability, or where
the money so received by him has been lost without his fault or
negligence, or if he has paid out the money to another through an
honest mistake, the penalty will not be applied.TOa Neither mayan
officer have such penalties visited upon him when the gravity of
his misconduct is nothing more or less than an irregularity in mak
ing his retum.n Likewise, he is clearly not liable, and is justified in
refusing to levy a void execution....

Where the action taken against an officer is grounded upon the
failure to levy an execution, he may show in defense to the charge
made against him that the debtor does not own any more property
than is exempt from seizure, and it seems that he may make this
defense even though there has been no attempt to levy, since the

80. Smith Y. Hightower, 7 BE 185,
80 G. 669; Pierce Y. Jackson, 18 AU
310, 65 NH 121; Sec. 88, lupre,

81. FOJl: Y. Cone, 13 SWf2d) (Tex)
llii See. 78, lupr.; Cameron v. Rey
nolde, 1 Cowp 403. 408; Sanderson v.
B.ker.3 Wil. 309, 314; Lane Y. Cotton.
I Salk 18.

ft. Cheek .,. Odom, 100 So 782, 20
Ala App 31: Hoge .,. Raymond, 26 Kan

665; Waterbury T. We8tenelt. 9 NY
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83. Woodgate •. Knatchball, 2 Term
148; Buckle v. Bewee, 6 Dowl &. R I, ..
Barn &. Cr 154.

M. Sanderson 1'. Baker, 3 Wils 309.
314.

8a. Coffey Y. WilBon, 21 NW 802. 85
Iowa 270: Dasset •• Bowmer, 3 B MOD
(Ky) 325; Skinner .... Wilson, 61 Mi88
90; Moore v. McC1ief, 18 Ohio 8t 60.

843
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73 Cal 260.

87. McClure Y. Locke, 61 NH 14.
811. State .0 Walworth, 3 AU 543, 68

Vt 502.
89. Alston T. Falconer, 42 Ark 114;

Hawkins v. Taylor. 19 BW 105, 56 Ark
45, 35 Am St R 82.

70. Johnson .... Oorbam, 8 Cal 196,
85 Am Dee 601; Wil80n Y. Broder, 10
Cal 488; Gimn Y. Smith, 2: Nev 378.
844

7oa. R. G. Craig &; Co. T. Smith. 85
SW 1124. 74 Ark 364; J. H. Allen '"
Co••. Christensen, 127 NW 185, 111
Minn 414; Roche T. Dunn, 106 NW
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NW 156, 71 MinD 408; Willlon ••
Broder, 8upra; Giffin •. Smith, supra.

71. Hawldm •• Taylor, supra.
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532.
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law presumes that the executiou defeudant would claim his exemp
tions.T8 Where a dehtor owns property not exceeding the amount
that is exempt from execution, though such ownership is unknown
to the officer, he aud his bondsmen are not liable for his failure
to levy an execu tion thereon in the absence of a showing that judg
ment, under the statute of the particular jurisdiction, was aubject
to be satisfied therefrom, as, where it was based on a tort.T-I

WIlere however, the claim for the penalty is made out, then it is
remorselessly applied, and it will avail the officer nothing to point
to the fact that his conduct was characterized by good faith, unless
there is a foundation in fact for the officer's contention. To shield
himself from liability, it is not sufficient for the officer to set up
that he acted honestly and in good faith, and intended no disobe
dience of the precept of the court contained in tbe process. Wheth
er he did so or not is not to be judged by himself, but by the court.
What may have been his secret thought and motive, cannot cer
tainly be known. but the facts themselves must disclose what the
situation really is, and from that the honesty of purpose of the offi·
cer is determined, and not his avouchment of the purity of his
motives, and honesty of his intentions. Courts are not easily moved
hy an assertion that official misconduct or failure of duty was due
to ignorance of law imposing the duty. Honesty alone cannot pan
oply a derelict officer against consequences plainly set forth in
the statutory law, bnt an officer must not only be bonest, but be
must be diligent as well. He not only must purpose and intend
to perform his duty, but be must use intelligence to discover what
that duty is, and if his own intelligence is not sufficient to deal
with the situation, with which he is confronted, he must consult COWl

sel. 7G

It is a good defense, of course, that the officer released the prop
erty from levy because tbe same belonged to a third party.TS If
the officer relies upon the fact that the debtor's property had passed
into the hands of an assignee for the benefit of creditors, the onus
is upon him to establish that the transaction was completed and

§ 683. Insulftcient Defenses.-It is insufficient, when a sberiff
or constable is sought to be held for failure to collect money on
an execution, for him to show that the execution defendant filed an
affidavit of illegality of the process or irregularities in the steps
preceding the sale.sa The officer cannot defend when in default
as to bis duties upon tbe ground that an execution is voidable, or
has been irregularly issued.....

§ 682. Admissibility of Evidence in an Action against an Olftcsr
for Failure to Perform His Duty.-In an action against an officer
for negligence for not arresting a debtor on a capias, who was
charged with baving obtained a bill of mercbandise by means of
false representations as to his financial standing, it is compe
tent to show what tbe debtor said in regard to the circumstance.
at the time he purchased the goods, in an action or proceeding to
hold the officer for failure to discharge his duty.!l2

that the assignee or trostee had qualified as .uch.... It is incumhent
upon the complaining party wbo would hold an officer liable for
failure to seize good. of an execution debtor to show that they are
within the officer's county.T. Also, where a statute provides for
the officer possessed with process to levy within a speeifled time,
unless directed by the plaintiff or his agent, the burden of estab,
lishing the failure of such action in such case rests upon the execu
tion plaintiff.'· Where an officer, under a writ or process in hi.
hands, collects the money thereon and improperly pays it out, he is
liable therefor, but where tbis is through an honest mistake, he
cannot be penalized, as we have .een.so If the property is claimed
by a third party who brings an action therefor, whereupon the offi
cer returns the execution showing the pendency of the action in
volving the property, wbich is ultimately terminated in his favor,
it thereupon becomes his duty to witbdraw the execution and fin
ish the sale, and if he fails in this he is liable, and may be held in
an action or appropriate proeeeding therefor.s•
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§ 684. Issues in Actions against an Officer.-The issues involved
in the original action out of which an execution issued, may not be
drawn in question, collaterally, in an action against an officer.8 5

Where an officer is sued and he pleads a general denial or general
issue he cannot offer evidence in justification.so The officer can
not justify under process against 8 stranger, and this is true, even if
the process is against the hushand of the plaintiff in an action against
the officer.8 0 ,..

§ 685. Instances When Officer Not Liahle for Conversion.-An
officer cannot be held liable for a conversion where, by virtue of
the order of the court, he sells goods which he had under attach
ment and pays over the proceeds to creditors and where, at the same
time, proceedings are pending in another jurisdiction wherein the
attachment debtor is adjudicated a bankrupt, of which the officer
had no notice at the time of making payments·T Where an officer
levies upon the defendant's right, title, and interest in a certain
leasehold upon which was, at the time of making the levy, erected
• sawmill and the sale was of the leasehold interest, with improve.
ments thereon, it did not constitute a conversion of the sawmill, as
personalty, since the sheriff merely sold it as a part of the realty,
and would no more be liable for it as personalty than for any other
interest in realty S 8 It seems, however, that an officer may so in
terfere with the property as not to constitute a valid levy, but yet
sufficient to support an action for conversion or trespass.so

It seems that the Supreme Court of Montana reached a most
anomalous result, wherein it was held in an action against the
sheriff for levying an execution on plaintiff's property, issued on
void judgments. that the plaintiff could collaterally attack such
judgment in proceedings against the sheriff, when offered in evi
dence of the officer's conduct.P? But this could not be the law sinee
it flies in the face of the rule that process, regular on its face, is
sned out of a eourt having jurisdiction of the subject matter, pro
tects the officer.D t The trne rule to be amalgamated from the
authorities, in the light of analogous principles. is that, so long

as the officer relies on process, 39 a protective or defensive weapon.
he is protected by it, if it is regular on its face and issned out of
a court having jurisdiction of the snbject matter; but when a right by
virtue of it is asserted affirmatively by way of an action or affirmative
defense, then he must show valid process issued on a valid jndg
ment.9 J •

§ 686. Right of Action against Sheri1f for Wrongful Sernrre of
Exempt Property.-Liability for wrongful seizure of exempt prop
erty arises against all those who participate in, or are responsible
for such seizure. This, of course, includes the plaintiff or person
who caused the levy to be made, but it seems no liability attaches
to the plaintiff unless he, in some manner, participated in, or conn
seled the levy to be maile.D' Where a statute prescribes that "if
any officer or other person, by virtue of any execution or other proc
ess" shall take or seize exempt property that he shall be liable to
the injured party for three times the value of the property so
seized, it is broad enough to make a plaintiff liable where he author
izes or ratifies with knowledge the act of the officer in the sei
zure,02a

One whose exemption rights have been violated has a eause of
action for conversion, or any existing statutory substitute for that
action, and where the old forms of trespass, and trespass on tho
case, are still recognized, they may be resorted to for asserfion
of exemption rights,93 and where exempt wagea are levied upon
with hope of coercing payment on the part of the debtor to prevent
his employer from being annoyed, malicious prosecution will lie, and
it would seem where the officer is aware of the creditor's purpose
he too would be liable.93a Mandamus will not lie to compel all
officer to exercise his discretion to recognize the claimant's exemp
tion; it being a matter of discretion as to whether or not the officer
will turn over to the dehtor property claimed as exempt, Neither

Am St R 732, und note; Findel v.
Cheater, 13 P(2d) 442, 109 WMh 151.

92a. Seerie v. Brewer, supra.

93. Donnell v. donee, 17 Ala 689, 52
Am DE>c ]04; Hutchinson v. Whitmore.
51 N'V 451, 90 MiE>h 255, 30 Am St R
43]: McCoy v. Brennan, 28 NW 129,
61 ~ficb 3112, 1 Am St R 5S9j Oliver v.
Wilson, 80 NW 757, 8 ND 590, 73 Am
St R 784; Van Dreeor v. King. 34 P.
201, 75 Am Dee 643.

93•. Nix v. Goodhile, supra,

91a. See sec. 673, supra.
92. Haswell v. Paraous, 15 Cal 266,

78 Am Dec 480; Seerie v. Brewer, DO
P 508, 40 Colo 299, 122 Am St R 1065;
Nix v. Goodhile, 63 NW 701, 95 Iowa
282,58 Am St R 434 (In 58 Am St R
is Nix v. Goodhilll; KifT v. Old Colony
4: Newport R. Co. 117 Mass 501, 10 Am
Rep 429; WOod8 v. Keyes, 14 Allen
(MMs) 236, 92 Am Dec 765: Church
v. Firet Nat') Bank, 238 NW 102, 255
Micb 595, 82 ALR 645; White v,
Stribling. 9 SW 81, 71 Tn 108, 10
848

Pa St 381, see also Titusville Novelty
Iron Works' Appcal, 77 Pa St 103.

89. Dixon v. \Vhite Sewing Mach.
Co. 18 AU 502, 128 Pa St 307 j Welsh
v. Bell, 32 Pa St 12; Paxton 'Y. Steckel,
2 Pa St 03.

90. Palmer v, McMaster, It P 586,
8 Mont 188.

II. Sec. 88, 8upra•
84'7

81. LlUlhUl v. MatthewI', 75 Me 446.
88. Daniel Y. Hardwick, 7 So ISR,

88 Ala 557; Glazer v. Clift, 10 Cal 303;
Fieher v. Kelly, 46 P 146. 30 Ore 1.

88&. Daniel v. Hardwick, aupra.
87. Conner Y. Long, 104 US 228, 28

L ed 723. see also Hussey v. Danforth,
77 M. 21.

... Kile Y. Giebner, 7 AU 154, 114
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will an injunction lie to prevent a levy on exempt property, and
this, too, uotwithstanding the fact that it is exempt wages that is
sought to be protected, and the employer has a rule that any em
ployee whose wages are levied upon will he dischargcd.os"

No notice or demand is necessary to be given before proceeding
against an officer levying upon exempt property if the right of
exemption clearly exists under the law.8 4 The officer's bondsmen
may likewise he liable along with him.05 Where the plaintiff in
the execution did not have anything to do with the levying upon
exempt property but did thereafter purchase tbe same at a sale
thereof, he does not incur liability for damages thereby. Nei
ther ia the plaintiff in the process liable where he did not give
the officer any directions with respect to levy or sale, but did di
rect the officer to remove goods levied upon from defendant's
house.tHI

.A debtor cannot be deprived of his exemptions by circumvention
or subterfuge, so where the creditor and debtor are residents of
the same state and the debtor is employed by a railroad therein,
but which railroad runs through another state and has offices there
in; the creditor cannot defeat the debtor's right to exemption by
assigning the clsim to a resident of the latter state 80 that he would be
enabled to garnishee the debtor's wages as an employee of the afore
mentioned railroad. So, where the debtor's wages are collected by
this method the creditor is liable to him in an action for return
thereof.OOa The rule seems to be that unless a purchaser at a sale
bad notice of the debtor's right of exemption, he does not incur any
liability. But if the purchaser has notice of the right of exemption be
fore he bids in the property, he acquires no title·'

The right to exemptions may be lost by waiver, estoppel, 01.'

laches, and where this is the case and a suit is brought for levy
ing on exempt chattels, waiver, estoppel or laches may be pleaded
and relied upon as a defense.H • In some jurisdictions the right

to exemptions is dependent upon a demand therefor, or an asser
tion thereof, and where this is the law, the right is waived, or lost
when conditions of the statute are not complied with by making the
claim.on The exemption right may, like legal rights, generally,
be waived or lost by delay or laches·'· It is not sufficient to bar
tbe right to claim exemption on the ground of waiver or estoppel
that the debtor disclaimed ownership of the property thereafter
claimed as exempt.°.d But if a debtor actively procures his ex
empt property to be levied upon that amounts to a waiver, or will
operate as an estoppel, and will be a good defense for an officer
when sued for seizing exempt property.9'1e

§ 687. Liability of an Officer for an Attempt to Make Levy on
Exempt Property.-An officer, by the weight of autbority, who at
tempts to levy upon property exempt from levy is a trespasser ab
initio, and is liable for all damages flowing from 8 seizure, and
tbe matter of negligence is not an element of his liability. It is
immaterial, whether exemption is that allowed by law to a debtor
for the protection of himself and family, or is non-leviable On some
ground, such as of public policy and the like. In any case an of
ficer seizing same is a trespasser.s" The owner of exempt prop
erty that an officer essays to levy upon may resist this trespass
and invasion of his rights in a reasonable manner, and is not liable
therefor, either criminally or civilly, if he does not use force dis
proportionate to the necessities of the case.DB

The illative result of these judicial enunciations is that if ex-

93b. Oliver v. wtlaon, supra; but.
contrary result WIl8 reached in State
v. Goodner, 73 P 690. 32 Wash 550, 98
Am St R 8.'i8; Sturges Y. Jackson, in
fra this eectton, note 91c.

&l. Lynd v. Picket. 1 MillO (Gil 128)
184. 82 Am Dec 79.

91. State Y. Moore, 19 Mo 369, 61
Am Dec 663.

96. Brock v. Berry, 31 So 617,
]32 Ala 06, 90 Am St R 896 and
aote; RU86e1l Y. Walker, 23 NE 383,

150 1olas8 531, 15 Am 8t R 239, but
there b some authority to the con
trary; Duperron v, Vun Wickie, 4 Rob
(La) 39, 39 Am Dec 509.

BSa. Stark v. Bare, 17 P 826, 39 Kan
104, 7 Am St R 540.

91. Johnson v. Babcock, 8 Allen
(Mass) 583, but see Bonsall T. Comly.
44 ra 8t 442; Twinam v. Swart, 4.
Lans(NY) 263.

87-. Church v. Firat Nat') Bad, 238
6"9

YW 192, 255 Mich 595, 82 ALR 645
and Dote.

a7b. Smith v. Chadwick. 61 Me 515,
note 82 ALR 648 et eeq.r Colson v.
Wilson, 58 ~re 416; Dav.Ie v. Webster,

·59 NH 471; Buzzell Y. Hardy, 58 NH
331; Frost Y. Shaw, 3 Ohio St 210;
Butt v. Green, 29 Ohio 8t 667; Zielke
T. Morgan, 7 xw 651, 50 Wis 560;
Wicker v. Comstock, 9 NW 25, 52 Will
315; In re La Mont, 69 NW 456,
88 Wi. 107.

97c. Alley v. Daniel, 76 Ala 403, Dote
8 ALR 650; Sturges v. .Ieckeoa, 40 80
541, 88 Mis8 50S, 6 LRA(NS) 401 and
Dote, 117 Am St R 154 and note; Bong
v. Parmentier, ss NW 243, 87 Wia 129;
Church v. Fint Nat'l Bank, eupre.

874. Coey v. Cleghorn, 79 P 72, 10
Idaho 166, 109 Am 8t R 199.

87e. Dowling v. Wood, 101 NW 113,
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125 Iowa 244, 108 Am 8t R 301; Be
bright v. Moore, 33 Mich 91; Coey v.
Cleghorn, supra.

98. Stephens v. Lawson, 7 Blackf
{Ind) 275; Nix v. Goodhtle. 63 NW
701. 95 Iowa 282, 58 Am St R 434,
(Nix v. Goodhill in 58 Am 8t R 434);
Riff v. Old Colony, etc. R. Co. 111
Mass 591, 19 Am Rep 429; Rustad Y.
Bishop, 83 N\V 449, 80 Mlun 491. 81
Am 8t R 282; Castile Y. Ford, 73 NW
945. 53 Neb 501 ~ McNally v. Wilkin·
800, 38 AU 1053, 20 HI 315, holding
eucceeetve garnish menta against ex
empt wages illegal; Findel v. Cheater.
13 P (2d) 442, 169 Wuh 151; note 81
Am Dec 467; Sec. 686, aupra.

89. State v. Hartley, 52 AU 615. 75
Conn 104; p~" v. Clemente, 36 NW
792, 68 Micb. 655, 13 Am 8t R 313.
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§ 688. Liability of Omcer for Levying npon the Property of a
Stranger to His Proeess.-Tbe process in the hands of the officer
gives him no authority to seize property belonging to a stranger
tbereto, and if he does so, he is liable therefor. As a rule, how
ever the officer must be apprised of the ownership of 8 stranger
to his writ. But where he levies on the goods of one party under
process against another, proof of the sale makes a prima facie case
of conversion; indeed, it would seem proof of seizure would suf
fice." The officer may not resort to the subterfuge of claiming that
he is merely selling the execution debtor's interest in the property,
if any.4 It is no defense in replevin action against the officer, hy
the wife of the execution debtor, where the property levied upon is

empt property is attempted to be levied upon by an officer, and
tbe owner tbereof resists such invasion of bis rigbts, and in tbe
course of resistance, the exemption claimant is injured, a right of
action would exist in his favor against the levying officer. No such
right of resistance, however, can be asserted by a third party whose
property is levied upon, in good faitb, by virtue of process in tbe
bands of tbe officer thougb not directed against tbe owner thereof."
A different question is presented, however, where the true owner
of property which has been seized under a writ against another
peaceably repossesses himself of it. In these circumstances he has a
right to retain it, and if an officer forcibly retakes it from the owner,
he is liable for any damages proximately caused thereby, whether it
is personal injury or merely damage to, or conversion of the prop
erty.s

her separate property, that it was left in the possession of the
husband, by the officer, after the levy.s It is necessary. of course,
to allege and prove an illegal and wrongful seizure in order to
maintain the action against an officer.s While it is true that there
may be a conversion of a chose in action, as an open account,o. it takes
more than a seizure of the account books wherein a record of the
accounts is found. Ob

Where the wife of the defendant in the process brings an action
against the officer for levying upon her separate property, it is
competent for the husband to testify that he acted under her direc
tions, and used her money in purchasing the property in question.d e

An action of conversion will not lie against an officr who seize:..
property in which the party against whom the process is directcd
owns a share or interest.' It hardly need be noted that the prin
cipal issue in the action is the ownership of the property, and
an officer may defend by making an issue of the claimant's title to
the property in question, but if he does so, he must allege owner
ship in the defendant in the writ.s Where an officer is sued for
levying upon property of a stranger to the process, it is proper for the
officer to plead a general denial to plaintiff's allegations against the
officer, and plead affirmatively his official position and to justify the
seizure under process, and aver ownership of the property to be in the
defendant in the process. These defenses are not inconsistent, and a
motion to elect will not lie. s.

The question of who was possessed of the property at the tim,'
the same was seized may become important; if it was in the posses
sion of the party against whom the process is directed, then the
process alone is a prima facie justification to seize it if the proc
ess is regular on its face, and issued by competent authority."

1. State v. Richardson, 38 NH 208,
75 Am Dec 173 end note; State v.
Ca'If~id:r. !'i4 NW 928, 4 SO 58.

I. Wentworth v. Pea. 4 Scam (Ill)
550; Com. v. Kennard, 8 Pickf Mass]
133; Elder v. Morrtson, 10 \VendCNY)
128, 25 Am Dec 548; Brownell v. Dur
kee, 48 NW 241, 70 Wi9 658, 24 Am
8t R 143. 13 LRA 487; Gilman e.
Williams. 7 Wi. 329. 70 Am Dec 210,
but Bee State v. Fifield, 18 NH 34:
Farill Y. State, 3 Ohio 5t 159; State
v. Downer, 8 Vt 424, 30 Am Dec 482;
State v. Buchannan, 17 Vt 573 j State
Y. Richardson, supra.

I. Chapman v, Smith, 18 How(US)
114, 14 L ed 868, Bee see. 687. note
2 Bupra; Hanchett v. Williams, 24 III
App 58; .Ma.eiu v, Lorio, 8 So 538. 41

La Ann 300; Hopkins v. Swensen. 42
NW 1062, 41 Minn 2112; Vau~hD v.
FiBher, 32 Mo App 29; Vaughn v. An
galer, 27 Mo App 523; State v. Rucker,
19 ~ro App 587: McCarthy v. O':Marr,
47 P 953, 19 Mont 215. 61 Am St R
502; Yank v. Bordeaux, 68 P 42, 23
Mont 205, 75 Am St R 522: Carpenter
v, Lott, 31 Hun(NY) 349; Kelly v.
Baird, 252 NW ;0, 64 NU 346; Dixon
v. \Vhite S. M. Co. 18 AU 502, 128 Pa
St 397, 15 Am St R 683, 5 LRA 659;
Harris v. Tenney, 20 SW 82, 85 Tes:
254,34 Am St R 706; Brownell Y. Dur
kee, 48 NW 241. 79 Wis 658, 24 Am
St R 743, 13 LRA 487.

-t. Rankin Y. Ekel, 1 P 896, 64 Cal
446.
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5. Gutsch v, ~[cl1hargey, 37 N'V
303. 69 Mich 377.

8. Kreher v. Mason. 33 Mo App 207;
Sprague v. Parsons, 1:) Daly(NYI 553.

ea. Englehart v. Sage, 235 P 767,
73 Mont 139, 40 ALR 590 and note.

lb. Kreher v. Meson, ~upra.

6c. Gutsch v. McIlhargey, Bupra.
7. Beesley v. Crcesen, 17 P 677, 16

Ore 72.
8. Zaro 'f'. Dakan, 18 P 6S0, 78 ("Ill

565j William8 v. Eikenbury, 34 NW
373, 22 Neb 210; Krewson v. Purdom,
3 P 822, 11 Or. 266.

Sa. William8 v. Eikenbury, euprn.
9. Brinebman Y. R0811, 8 P 316, 87

652

Cal 601; Suey v. Adkinson, 34 Cnt
346, !H Am Dec 698, however see MaR
tete Y. Siller, 56 P 1067. 7 Okla 06R.
8 Okla 271; Bebe v. Coyne. 53 Cal
201. This case seems to tuke aorm
note of the faet the attachment affida
vit wee also introduced in evidene("
along with the writ, hut it is manifest
that it is not eeeentlal to a full jus
tification where the property at the
lime of seizure is .n the poeaeaalon of
the defendant in the proce98. Brinch
man v. Ross. supra. Indeed the Su
preme Court of tbe United States reo
versed the Supreme Court of :.\4:icbigan
because the latter court looked to the
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It seems where personal property at the time of its seizure is
in the possession of the defendant in the process, before an officer
can b. held for levying thereon it is necessary to allege and prove,
that after being advised of the ownership of the claimant, the
officer refused to surrender it up.o. Where a stranger to the proc
ess brings an action for property seized thereunder, by an offi
cer, the law is that the officer should be aIlowed rather a wid.
scope of cross-examination of the claimant to disprove his title to
the goods levied upon or that property seized is not that claimed
by the plaintiff in the actilln.8b

But if the property is i., the possession of a stranger to the writ,
then the exact converse of the above stated principle is the true
rule, and that is, such seizure is prima facie wrongful and illegal.
The reason of this is, possession of property raises 8 presumption
of ownership.!" If an officer is sned for levying upon property of
a stranger to the writ, and he attempts to justify under his process,
then the onus is cast upon him to prove every fact necessary to es
tablish the validity of the process, and a righ tful levy thereunder,
inclnding the fact, where the levy is made under an attachment
that the defendant was indebted to the plaintiff. He must prove
a valid judgment, when the levy is made under an execution.O If
a claimant's title to property levied upon rests upon a mere color,
able sale by the debtor to the claimant and it was in the debtor's
possession when seized, then the writ, fair on its face issuing out
of a competent court is a sufficient justification. But if the sale
is good between the parties, but void only as to creditors, tben tbe
officer can justify the taking in such case, only by sbowing that
he represented a creditor, and tbat the writ under whieb tbe sei-

zure was made was regularly issued.11•

Where an officer seeks to justify a levy under proeess, greater par
ticularity is demanded where the process issued out of an inferL'~

court rather than a court of record. To justify under such proce-,» the
officer must show, where the process is an execution, that it issued up
on a judgment "duly given and made" within the meaning of a con
trolling statute, and an averment that judgment was "duiy ren
dered" will not suffice. tt.. On the other hand, the weigbt of au
thority supports the mle tbat if the plaintiff claims the property un
der a transfer from the defendant in the process, then the officer may
establish that such transfer was fraudulent and void, and it seems
that this need not be necessarily pleaded' 2

An officer making a levy wbicb turns out wrongfully and for
wbich he is sued, cannot establish in mitigation of damages a re
lease of the levy, unless he also proves that be restored tbe prop
erty to the true owner,,3 If property is levied upon while in tbe
possession of the defendant in the process and is claimed by a third
party by virtue of a prior purchase, the onus probandi is thrown
upon him to not only prove a valid purchase but also to establish
that the plaintiff in the process, or the officer possessing it, had
notice of the sale by the defendant in the process prior to the levy and
seizure thereof"· However, it should be noted that, under some
authorities, the retention of possession of the property by the seller
is conclusively presumed to be fraudulent while under others, it
is only prima facie fraudulent. In those jurisdictions wbere it is
conclusively presumed to be fraudulent. it then, of course, would
be unavailing to tbe claimant to make a showing that be bad pur
chased tbe property. where he bad left it with the defendant in
the process, and in the jurisdictions where such circumstance is
only prima facie fraudulent, still it is a question of fact for the
determination of the trior or triors thereof.u5

affidavit and held it defective. and then
would not permit the officer to justify
under the writ of attachment on ec
count of eucb defect: Matthews v.
Densmore. 109 US 216. 27 L ed 912.
reversing 5 NW 6ti9. 43 Mich 4fH;
Damon v. Bryant. 2 Pick.t.Mees} 412.

8a. Fuller Desk Co. v. McDade, In
fra.

8b. Brinchman v. Roee, eupre-

10. Fuller Desk Co. y, McDade, 45
P 694, 113 Cal 360: Thornburgh v.
Hand, 7 Cal 554; State v. Hope, 88 Mo
430; Rtnchey v. Stryker, 28 NY 45.

11. Darville v. Mayhall, 61 P 216,

128 Cal 617; Paige v, O'Neal, 12 Cal
483: Bickerstaff v. Daub, 19 Cal 109,
79 Am Dec 204; Treat v. Dunham, 41
NW 876, 74 Mich 114; Howard v. Man
derfleld, 17 NW 946, 31 Minn 337 j

Hornberger v. Brandenberg, 29 NW 123,
35 Minn 401j Franklin v. Gumereetl,
9 1010 App 84; Ford v. McMuter, 11 P
669, 6 Mont 240; Obedelder v. Kava
naugh, 32 NW 295. 21 Neb 483j Me·
Donald v. Prescott, 2 Nev 109, 90 Am
Dec fi17; KeY8 v. Grannia, 3 Nev 548;
VanEtten v. Hurst, (\ Hill(NY) 311, 41
Am Dec 748; Noble v. Holmes, 5 Hill
(NY) 194j Fisber v. Kelly, 46 P 146.
30 Ore 1; Thornburgh v. Hand. supra.
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see &180 20 Mo App 29.
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§ 689. Rigbt of Action against Officers in Favor of Lien Hold
ers.-An execution or other process is no protection for an officer
for seizing snd selling goods upon which there is a chattel mort
gage, conditional sales contract, or other lien, unless there is statu
tory authority for such seizure and sale. The holder of such lien
may maintain an action for the possession of the property where
he is in possession thereof at the time of seizure or immediately en
titled thercto.!" An action will lie for possession or conversion, against
an officer, in favor of the seller, for levying on the subject matter of a
couditioual sales contract.t" In a proper case the holder of a land
lord's lien may maintain an action for property covered thereby and
seized in an execution or attachment against the tenant. l s A chattel
mortgagee has a right of action, if in possession, or entitled imme
diately thereto, against a levying officer for the possession of prop
erty or for conversion thereof, where the officer levies upon the
same nnder an execution or attachment against the chattel mort
gagor. l e

Where an officer seizes under process chattels covered by a chat
tel mortgage, to show that the same is covered by another prior out
standing chattel mortgage held by another is unavailing. l Da An ,officer
who holds a writ against the purchaser of goods and levies the same
upon them while in transit may be subject to an action, at the instance

of the seller, if he refuses to recognize the latter'. right of stoppage in
transitu.f" The goods remain subject to the seller'. right of stop.
page in transitu until they are actually received by the buyer, aud
the right continues after goods are delivered to a draymau or truck
er employed by the buyer. The right exists even if delivered to an
officer at the buyer'. place of business, if before arrival thereat,
tbe officer has seized the same under process, and if he refuses to
recognize the right of the seller to reclaim the good. in these cir
cumstances the officer is liable to the seller therefor.""· If the
levying officer pays the freight or transportation charges to obtain
possession of the goods, then before the seller can reclaim the goods
from the officer, the seller will be required to reimburse the officer.ZO h

It seems that the holder of a lien of any sort upon goods, who is in pos
session of them, would be entitled to maintain an action against an om
cer levying thereon, under process against anyone other than the lien
holder, whether the lien is under any sort of contract of bailmeut, or
a mechanic's lien, or a freightage lien, or a consignee's lien, who has
made advancements on the goOds.2 I

Before such lien holder is entitled to maintain a possessory ac
tion, or trover, or any action given by statute for the trial of a
property right, he must be in possession, or immediately eutitled
thereto.2'2I Before any action can be maintained against an officer
for a levy in any of the circumstances hereinabove mentioned, it
would seem that he must have had nctice or be charged with notice
by reason of registration, of the existence of such lien, or had kuowl,
edge of facts which upon diligent inquiry would lead to notice;
the facts in the possession of the officer being such a. would lead
a prudent man to investigate.2 3 But an officer cannot, lawfully.
be resisted in his attempt to seize property subject to a lien unless
the officer had notice of such lien, or reasonable cause to believe

18. Norris v. McCanna, 29 F 757.
Bee sec. 365 supra; Gaylor v. Dyer. 10
F C8JII 'No. 5,283, 5 Crancb CC 461;
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T. McArthur, 272 P 1117, 85 Colo 1;
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Clements, 226 P 1019, 39 Idaho 194;
Coleman Y. Reel, 39 XW 510, 75 Iowa
304,9 Am St R 484 and note; Stewart
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Ran 224; Malden Center Carage "'.
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Farrier, 271 SW (Tel: Civ App) 2D:t.

23. Coleman v, Reel, 39 NW 510, 1;,
Iowa :W4, see note 24. infra, t his
section : Crawford v. Nolan, 34 NW
754, 72 Iowa 073, eee alec Plano
Manuf'g Co. v. Griffith, 3D NW 214.
75 Iowa 102; Stewart v. Smith, 14 N\V
310, 60 Iowa 275 j Fox v. Cronin, 2 AU
444, 4 AU 314, 47 N,JL 493, 64 Am Rep
190 j Hand .... Howell, supra,
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§ 690. Conversion by an Officer in Levying npon Property Sold
in Violation of Bulk Sales Law.-In some jurisdictions an officer
levying an attachment or other process at the suit of a creditor of
the vendor, upon property sold in bulk without complying with the
Bulk Sales Law, is guilty of conversion and liahle in damages there
for. This seems to he the rule where the statute makcs such merely
voidahle at the instance of creditors, and hetween the parties tbe
transaction is final and hinding, with the title passing to the pnr
chaser where it will remain until divested by proceedings instituted
by a creditor for that purpose.P" The Vermont court, in Newman
v. Oarfield,2Ta distinguished between cases of actual fraud, and
cases where the same is made fraudulent by statute.

In a majority of jurisdictions an attachment will lie where there
has been a sale of a stock of merchandise, or other property, in

that it existed.23a The form of notice seems to be wbolly imma
terial so long as the officer had actual knowledge or notice of the
lien, or was charged therewith nnder recording statutes.""'

If the officer has knowledge of such facts as would lead a pru
dent man to make inquiry, and snch investigation if pursued with
ordinary diligence would give knowledge of facts, amounting to
notice of which he is sought to be charged, then he is chargeable
therewith.""· An officer who knowingly levies upon chattels cov
ered hy a lien of a stranger to the process is in no better position
than if he possessed no process, unless there is a statute in the par
ticular jurisdiction authorizing such levy.:U" In many states, how
ever, there are statutory provisions for the levying upon property
subject to a mortgage or other lien. The statutes of the particular
jurisdictions should he eonsulted and followed. If the officer has
notice that the property is mortgaged, that is sufficient even though
he does not know to whom.'" If the lien holder is not in posses
sion, or immediately entitled to possession at the time the property
is seized by an officer, he cannot maintain trover or a possessory
action therefor, hut he may resort to equity."

§ 692. Liability for Money Collected.-An officer may he com
pelled to account for money collected upon legal process, or in his

violation of the Bulk Sales Statnte; and, in those jurisdictions an
officer would not be liahle for levying thereon at the suit of a cred
itor; indeed he wonld be liable if he failed or refused to do so.""
A concession is made in the opinion in Newman v. Garfield,"o that
the rule in some jurisdictions sustains an attachment in such case.
An attachment, as a remedy, is provided by the Bulk Sales Stat
utes in some states."· Where such provision i6 found in the Bulk
Sales Statute, the officer, of course, assumes no liahility by seizing
the goods under an attachment or other execntory process. The
remedy under some statutes is hy garnishment of the bnyer, and
where this rule obtains the officer cannot be held liable for serving
same.2'fe

27c. Note 27, eupre.
27d. Br-inson v. Monroe. 158 So 558,

180 La 1064. 96 ALR 1206.
17e. OWOB80 Carrja~e 4; Sleigh Co.

v. Sweet, 179 SW 257. 107 Tn: 301.
LRAI916B 970.

28. Johnson v. Haynee, 37 Hun
(NY) 303.

28. Clark v, Lamb, 76 Ala 406.
ao. WilBon Y. Sawyer, 37 Ala 631;

Wragg v. Swart. 10 JOhnB.(NY) 93.
11. McMann v. Superior Conrt, 15 P

448, 74 Cal [06.
[2 Anderaon on Sheriff_)

§ 691. Officer Not Required to Repay Money Collected in Some
Instancea.-In some cireumstances the officer, where he acts hon
estly and the facts and circnmstances jnstify it, may keep money
to pay an attorney to protect himself against loss on account of a levy
made.28 A reversal of a judgment upon which an officer has made
collectinn does not operate to deprive him of commission for such
eolleetion, and he will not be required to repay the same if the
execution under which the collection was made was regular on its
face, and from a court having jurisdiction of the suhject matter.""
However, an execution issued upon a void judgment will not au
thnrize the officer to retain any money collected thereunder-P"
Where the process, by virtne of which money has been realized.
was improperly issued, the court, by reason of its inherent power
over ita officers, and the sheriff or constable being an officer there
of, can compel him to return the money collected thereunder3 '

I7b. KiKht Y. Stephen Putney Shoe
Co. 73 SE 740, 137 Oa 493; Riley
Penn. Oil Co. v. Fried. 190 SW 1038,
195 Mo App 212; Joplin Supply Co. Y.

Smith, 167 SW 649, 182 Mn App 212;
Ainsworth v. Roubal. 105 NW 248, 74
Neb 723. 2 LRA(NS) 988; Galbraith v.
Oklahoma State Bank, 130 P Soil, 36
Okla 807; Schumacker-Beneley Co. v.
Riddle, 62 Pa Super 6; George A. Kelly
Co. v. Snyder. 58 Pa Super 1; Proko
povite v. Kuro ..nki, 1740 NW 448. 170
Wia 190.
668867

104. 81 Am Dec 480 and note.
23. Coleman v. Reel, supra.
26. CoDSOI. Hair Goode Co. Y. Clark

Bldg. Corp. 7 NE(2d) 623, 289 m App
576; Curd v, Wunder, 5 Ohio St 92.

17. Newman v. Curfteld, 104 AU 881.
93 Vt 16, 6 ALR 1501.

17•. Note 27 eupra,

23L State v. Downer. 8 ve 424, 30
Am Dec 482, see eec. 688 supra.

H. Andrew8 T. Dixon, 3 B &; Ald
646, " EC[, 371. 106 Eng Rep 797;
Hand v. Howell, supra..

Ha. Knapp Y. Bailey, 79 Me 195, 1
Am Bt R 296.

2411. Tannahill v. Tuttle, 3 Mich.
[2 Anderson on Sherif"]~2
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§ 693. When Replevin or Detinue Lies against an Omcer.-We
have already had occasion to advert to the fact that property seized
under process, and in the hands of an officer or properly in custodia
legis, may not he seized hy another officer upon any process what
soever.8 T This does not apply, however, where the property seized
i.8 for any reason not subject thereto, as, where the property of a
third party is taken.s a Where the claimant to the property taken

official capacity.82 He must account for aoything received in lieu
of money. as a mortgage or other property."" If the officer fails
to pay money collected, to the party lawfully entitled thereto, he
ill Iiable therefor, and may be sued on account thereof. An appli
cation of this principle is found in cases where the money is paid
to the nominal, instead of the real plaintiff; or where he pays sur
plus in his hands after the plaintiff's claim is satisfied, to the proc
ess dehtor, after being notified that there had heen an assignment
by him of the property sold to another; he is likewise liahle for
paying funds in his hands to a junior lien holder, when the senior
lienor is lawfully entitled theretoP" An officer is also liable where
he pays over money in his hands which has been legally attached
by garnishment.a.· U the officer treats process ail valid under
which mouey is collected, he is required to pay it over, notwith
standing the invalidity of such process. The reason of this is that
he cannot he permitted to collect money under process as valid and
then assert its invalidity. The principle of estoppel operates here.....
Prior rights of others, to whom the money has been paid hy the
officer, or a prior right of another, although not paid out, is a suffi
cient defense to a charge of noupayment of money.s.

under process is a joint owner thereof. and the Interest of the proc
ess defendant is not susceptible of being segregated, then the offi,
cer is entitled to the entire property, and such joint owner may not
maintain an action of replevin or detinue therefor. The same rule
is applicable with respect to a mortgagee whose lien affects a part
of the property, or covers the interest of one of the joint owners.""

In some instances, even the process debtor may maintain an ac
tion of replevin against an officer, but this seems rather rigidly Con.
fined, in the absence of statutory enactmeut to the contrary, to
cases where the judgment or process is void. If the process is void
on its face, then relevin or detinue will lie, or any other appropri
ate statutory action at the instance of the defendaut in the process
or by another claiming as successor in interest.v? No right of
replevin, or other action seeking possession of goods taken under
process can be maintained against an officer where he holds same
under voidable procesa4 0 • Where a dehtor confesses judgment in
favor of another for the purpose of defrauding the former's cred
itors, such judgment and an execution issued thereon are not nulli
ties and the officer holding such process may defeud his possession
of property seized thereunder against all persons except the cred
itors of the judgment debtor .40"

"At common law it was contempt of the court issuing an exeeu
tion, for the judgment debtor to replevy property taken under it.
The general rule is well settled that neither the defendant in execu
tion nor anyone claiming under him can maintain replevin against
an officer levying an execution, for the reason the property is in
the custody of the law." But on the other hand, "a void judgment
is in legal effect no judgment. From it no right. can he obtained,
being worthless in itself all proceedings founded ou it are equally
worthless. It neither hinds uor hal'S anyone. All acts performed
under it, and all claims flowing out of it are void" and an execution
issued thereon under which the debtor's property is seized is no
hal' to his right of replevin against the officer, and, of course, the

32. Baker v. Sparks, 81 So 609. 202
Ala 653; Meeks v. Carter, 63 SE 517.
5 Ga App 421; Works v. Byrom, 128
P 551, 22 Idaho 704; Ferguson v. Tutt,
8 Kan 370; Studebaker v. Johnson,
21 P 271, 41 Kao 326, 13 Am 8t R
287; Norton v. Nye, 58 Me 211; Nash
v. Muldoon, 16 Nev 404; Robinson v.
Brennan, 90 NY 208.

33. Diamant v. Chestnut, 109 NW
927,204 Mich 237; Calvin v. Bruen, 39
Ohio St 610; Robinson v. Brennan,
supra.

3t. Tompkins v. Hemphill, 34 NW
844, 73 Iowa 267; Adler v. Lang, 2R
Mo App 440; Titman v. Rhyne, S9 NC
64; Zantzinger v. Old, 1 L ed 375, 2
Dall(Pa) 265; Borlin v. Com. 1 AU

404, 110 Pa st 454.
3b. Tompkins v. Hemphill, supra,
35. Baker v. Sparks, 81 So 609, 202

Ala 653; Dane v, "McArthur, 57 Ala
448; James v. Gurley, 48 NY 163;
Bostwick v. Benedict, 57 NW 78, 4
SD 414.

38. State v, Early, 81 Ind 540;
Chase v, Bell, 32 La ADn 460; Thomaa
son v. Kennedy, 3 Rich.E(SC) 440;
Summers v. Caldwell, 2 Nott & McC
(SC) 341.

31. Sees. 237, 356, supra.
38. Rhodes v. Patterson, 3 Cal 469;

Wyatt v, Freeman, 4 Colo 14;
Schneider v. Burke, 86 III App 160;
Cope v. Brents, 190 III App 504; Had
Iej- v. Hadley, 82 Ind 75. eee also Had-
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ley v. Hadley, 82 Ind 95; Mitchell v .
McLeod. 104 NW 349, 127 Iowa 733;
Rankine v. Greer, 16 P 680, 3S Kan
343, 6 Am St R 751: Scott v. "'''A.Rner-.
42 P 741, 2 Kan App 386; Philips v.
Harriss, 3 JJ Marah.(Ky) 122, 19 Am
Dec 166; Hawk v. Lepple, 17 AU 351,
51 NJL 208, 14 Am St R 677, 4 LRA
48; Scott T. McGraw, 29 P 260, 3
Wash 675.

39. Brand. v. Wiseman, 51 Ind 1;
660

Agricultural Credit Co. v. O'Rourke,
211 P 200, 65 Mont 511.

4:0. Gardner v. Dunn, 23 NE 1072,
132 III 403, 7 I.RA 729. is III App 94;
Wil90n v, Martin, 7 NW 83, 44 Mich
509: Pitkin v. Burnham, 87 NW 160.
62 Neb 385, 89 Am St R 763. 55 LRA
280 and note; Munls v. Herrera, 1 NM
362.

4Oa. Pitkin .... Burnham, eupre.
4Ob. Pitkin v. Burnham, supra.
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execntion defendant is not in contempt of court for bringing the
action. And the fact that the execution is regular on its face does
not change the rule in so far as the right to hring a possessory ac
tion is concerned..n

Bnt, it must not be supposed that the officer conld he sued in
trover as for conversion upon seizing the property, if the execution
is regular on its face.,na However, it would seem to follow that
if an officer seized property under an execution issuing on a void
judgment and a demand for return of tbe property was made upon
the basis that judgment was void, and such demand were refused,
then trover would lie. By this means tbe officer would be put on
notice of the vice of the process.4 t b But where process issued by
virtue of an unconstitutional ordinance or statute an action of re
plevin will not lie to recover property seized tbereunder.'flc If, at
the time of commencing the action of replevin or other possessory
proceeding for recovery of property alleged to have been wrong
fully taken under execution issued against tbe plaintiff in the re
plevin action, no judgment had been actually rendered against the
plaintiff in such action, but notwithstanding this, his property had
been seized under an execution, he may maintain an action or pro
ceeding to recover same, and the entry of a judgment thereafter
would not operate in tbe retrospect and breathe validity into the
preceding steps that had been taken4 Z

But wbere the exeeution defendant eon tends the property seized
is exempt, or that the same is not subject to seizure for any rea
son, other than voidness or invalidity of the process, be cannot
thereafter, on the trial, contend that the process or judgment on
which it issued is void; nor may he question on the trial the man
ner in which the sale was conducted, nor the place where it was
held when he was present thereat, The underlying principle sus
taining th is poeition is that "where a party gives a reason for his
conduct and decision touching anything involved in a controversy,
he cannot. after litigation has begun, ehange his ground, and put bis
conduct upon another and a different consideration. He is not per
mitted thus to mend his hold." He is not permitted to, in this
manner, ambush his adversary. He is estopped from doia, it by

§ 694. Maintenance of an Action against an Ex-olllcer for
Wrongful Seizure of Goods.-An ex-sher-iff or ex-constable is sub.
jeet to be sued for the wrongful seizure of goods, during his term
in office, by a stranger to the writ....

§ 695. Right to Maintain Action even though Other Remedies
Exist.-The right to maintain a civil action against an ofllcer for
wrongs committed by him is not destroyed, or impaired by the ex
istence of a statutory, summary, or other remedy.-

a settled principle of law. Where R claim is made that property
is immune from levy by virtue of the exemption statute, the valid.
ity of the jndgment upon whicb the process issued is unassailable
in an action brought to vindicate the right of exemption.u R

The claim of exemptions in property seized cannot be asserted
or protected in an action of replevin, detinue, or other possessory
action, in the absence of a statute permitting sneh an action or
proceeding, where the process under wbich it is seized is legal....

2 Ba.d(Tenn) 148; Gilman Y. Wil
liams, 7 WUi 329, 76 Am Dec 219.

4&. Duke v. Vincent, 29 Iowa 308.
46. Abbott v. Norman, 204 8W 303,

134 Ark 535; Nat' Bank or New Zea-
land v. Finn, 253 P 767, 81 Cal App
317 j Briley 'Y. Copeland, 14 III 38.
Englehart v. Sage, 235 P 767. 73 Mont
139, (0 ALR 590.

§ 696. Ma.ndamU3 to Compel an Olllcer to Perform His Duty.-A
writ of mandamus will issue to compel an officer to execute a writ
of possession. Where the court has issued its mandate in the form
of a writ of possession to an officer, directing and commanding him
to cause the snccessful party in the action to forthwith have pos
session of the property described in accordance witb the judgment,
the duty of the officer to place such party in possession is unequiv
ocal and ministerial in the discharge of which he has no discretion.
The reason that a writ of mandamus will lie is that the court in
the execution of its mandate will compel the officer to place the
successful party in tbe judgment in immediate possession and give
him the benefit of its judgment. It will not do to contend that he
has another remedy. It may be true that, for such neglect, the
officer would be held for contempt for not obeying the mandate of
the writ of possession, but such proceedings would not give

0&2a. Redenger v. Jones, 75 P 997,
88 Ka.n 627.

'3. Spring 'Y. Bourland. 11 Ark
658, 54 Am Dec 243; Funk v. Israel,
6 low. 438; Westenberger v. Wheat·
on, 8 K.a.n 169; Buia v. Cooper, 63
:Pdo App 196; Hawk Y. Lepple, 17 AU
351. 15 NJL 208, 1. Am St R 677, 4
LRA 48. but see Harri. ..,. Austell.
662

tl.. See sec. 88, iupra.

41b. Westenberger 'Y. Wheaton, 8
Kan 169.

41e. Karr v, Stahl, eupra.

42. Campbell 'f. William8, 38 Iowa
646.
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41. Schmlca v. Burkhardt, 215 111
App 240; Colwell v, Swick, 190 III
App 369; Balm v. Nunn, 19 NW lHO,
63 Iowa 641; Karr v. Stahl. SU P 669,
16 Kiln 387; Nimocks v. McGehee, 52
So 626, 97 Mis8 321; George v. Cham
ben, 11 Mees & W 14g.



SHERIFF OB CONSTABLK AS PAJITIES LITIGANT § 696 § 697 SII.ERlFFS, CORONERs, AND CONSTABI,rn

the plaintifl' the benefit of his judgment-the possession of hiB prop
erty. Neither should the plaintiff be relegated to a suit for dam
ages against the officer. Such right of action with ita attendant
delays and expenses is not a sufficient and adeqnate remedy. It is
not a remedy commensurate with the plaintiff's right. The law
is that to supersede the right to mandamus there must be, not only
a legal remedy, hut one that will effectually afford relief on
the subject.4•

Of course, the writ of mandamus will not lie to compel the execu
tion of a writ of possession against strangers to the process."'" Nei
ther will a writ of mandamus lie to compel an officer to execute a
writ of possession that has not been issued at the time of applica
tion.48 It is generally held that a writ of mandamus will not lie to
compel the levy of a simple execution, since there are other plain,
speedy, available, and adequate remedies for this dereliction of du
ty.'· As to whether mandamus will lie to protect the right of
exemption the authorities are in hopeless conflict; with the Supreme
Court of Washington holding that it is a proper remedy to pro
tect the exemption right by compelling an officer to release exempt
property, and this too, although by statute in tbat state replevin
will lie where exempt property is seized.s•• while North Dakota
holds the exact converse; but the latter court was influenced by a
consideration of some supposed discretion reposed in the officer
with respect to releasing a levy upon exempt property.4n

It is submitted that the Washington decision is bottomed upon
the sounder ground. It is the later adjudication also, but ita force
is weakened to some extent by its silence with respect to the North
Dakota holding, No substantial reason appears why a mandamus
will not lie to protect this right. These are the only opinions on
the matter that our research has disclosed.

The authorities, however, are in substantial accord that an injunc
tion will not lie to protect the exemplion right in the absence of
statute allowing same4

""

§ 697. Negligence Basis of IJability of &D Omcer~A.n officer's
liability, when predicated upon negligence, may often depend upon
whether he is guilty of slight, ordinary, or gross negligence, except
in some cases where he is practically an insurer. .In this connec
tion it may be said that the responsibility of an officer who levies
upon a boat, automobile, or other vehicle in which articles are left
by the process defendant, but not fanning a part thereof at thc
time of the' seizure, and not levied upon, the officer is merely re
sponsible as a bailee withont hire; that is, he is liable for gross
negligence only.riO The common law rule is that an officer is abso.
Intely liable for the forthcoming or deliverance of property levied
upon by him under an execution, except where the loss was occa
sioned hy an act of God or the public enemy, or inevitable acci
dent_ 5 '

Tbe severity of the common law rule bas been somewhat mollified
in some jurisdictions in the li~ht of neoteric adjudications and the
officer's liability, under this view, is not that of an insurer, but is
dependent upon negligence where property seized by him has been
lost or destroyed.5 2 And this is probably the geuerally prevailing
view in our time. It may be stated as a general rule that an officer
is liable where property, seized by him, has been lost or destroyed.
when he is guilty of ordinary negligence, or bas failed in the exer
cise of reasonable care and diligence to preserve and protect it.r'03
The burden of proof with respect to an officer's negligence rests
upon the party asserting such negligence; that is, in accordance
with the general rule, the party holding the affirmative of an Issue
bas the duty of discharging the burden of proof....

In an action for damages against an officer, and the surety on
his bond, where the complaint alleged that the sheriff levied on

48. Fremont T. Crippen. to Ca) 211,
70 Am D~ 711; North Pee. Coast R.
Co..... Gardner, 21 P 735, 79 Cal 213;
Quao Wo Chung Y. Leumeleter, 23 P
320, 83 Cal 384, 17 Am S' R 261;
Webster v. Ballou, 81 AU 1009, 108 Me
622, AC ID138 567; State v. Stokes,
73 SW 254, 00 Mo App 236.

41. FOK&rty Y. Sparks, 22 Cal 142.
41. Reeves v. State, 41 So 927, 146

.Ala 610.

49. State Y. Beck, 93 NE 884, 175
Ind 312; State v. Chambers, 28 Ohio
Cir Ct Rep 404.

49a. State v. Gardner, 73 P 890, 32
Wush 5f>O. 98 Am St R 8nA; State v.
Creech, 51 P 363, 18 Wash 188; 1
Remlngton'a Compiled Statutes 01
WflRh. 1022, sec. 708.

4Db. Oliver v. Wilson, 80 NW 767,
8 ND (1)0, 73 Am st R 784.

4Be. Driggs' Bank Y. Norwood. ..
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SW 448. 49 Ark 136, 4 Am S. R 30.
Rlehards Y. Kirkpatrick, 53 Cal (:13;
Camp v, Mullen, 35 So 399, 46 Fla
498; Mc~fichuel Y. Grady, 15 So 765.
34 FIlii. 219; Parsons v. Hartman, 37
P 61, 25 Ore 547, 42 Am 8t R 803,
30 LRA ~8.

50. Brigga v. Dearborn, 99 Mags 50.
sr, In re Shirley, 9 F nor, holding

that upon seizure the officer becomes
vested with the title to the property.
Hartfelb v. Mel.ene Adm'r, 44 P. St
510. 84 Am Dec 464.

52. Creeewell v. Hurt, 18 NW 730,
61 Iowa 590: Standard Winp ("0......

Chipman, 97 NW 679, 135 Mich 273.
66-&

106 Am St R 394 and Dote; Palmer Y.
Costello, 41 App DC 165, LRA19H,A
193 and note.

53. Price v. Pace, 298 P 189, !i0
Idaho 353; Aker s . Coleman, 88 P(211)
R69, 60 Ida.ho 118; Reig! v. Converth.
232 P 251, 117 Ran 481; Conover v.
Com. 2 AK ~f&r8h.(Ky) 566, 12 Am
Dec 4!il; KU9ah v. McCorkle, 170 P
1023, 100 W1l9h 3Ul, LRA1918C 1158:
Phillip" v. Eggert, 121) XW 654, 145
W;. 43, AC 1912A 1112, 32 LRA(NSI
132; Palmer v. Costello, supra.

54. ~li1l!'l v. Gilbreth, 47 Me 320, 74
Am Dee 487.
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property under an execution; that third party claims were filed;
that the sher-iff institu tcd interpleader proceedings, which were 00
tennined in favor of the execution plaintiff, and that a goodly por
tion of the property had slipped from the sheriff's control, hut not
because he considered bimself not further bound to keep the prop
erty for failure of the execution plaintiff to give an indemnity bond,
was sufficient allegation of negligence as against a general demur
rer."" It hardly need be noted that a principal officer is liable for
the negligence of his dcputy which proximately causes the loss of
property held in the deputy's official capacity·a It has been held
that the officer is not liable for loss of property by fire, simply be
cause it occurred during the temporary absence of a keeper whom
he had placed in charge thereof."7

§ 698. Necessity of a Demand as a Condition Precedent to an
Action against an Officer.-lf a time is fixed by law by which an
officer is to perform 8 duty or pay over money, after the expiration
of that time, no demand is requisite before bringing an action,
but, if, on the other hand, such time has not expired then a de
mand is necessary.GS No demand is necessary when it would
amount to nothing more or less than a useless ceremony j so when
an officer has attached goods and improperly released them, there
is no necessity of demand that he retake possession thereof. It is
immaterial whether release of the attached goods was intentionally
or negligently done.?" It may be stated as a general rule, how
ever, that where money has come into an officer's hands lawfully,
and the time for a disbursement of the same has not expired, a de
mand upon him is a condition precedent to bringing an action.GO

Sometimes this subject is regulated by statute. So, where a judg
ment has heen rendered against an officer, his bond cannot be pro
ceeded apninst to recover the amount of the judgment until there
has bcen a demand made on him tn pay the jndgment,eoa How
ever, it seems that where a judgment is rendered in favor of an
officer- or his bondsmen, on the ground that a demand was not made,
when same is a condition precedent to a suit or action, such judgment
is not a har to a later action, after proper demand has been made.
The reason for this rule is that the former judgment only deeided
that the officer and the sureties on his bond are not liable with-

ant proof of negleet of the offieer on demand by the claimant to
pay the debt, and that is a different cause of action than one pre
sented in an action after all precedent steps have been taken.eo..

§ 699. Demand as Necessary to Set In Operation a Statute of
Limitations.-A cause of action on the bond of an offieer for fail
ure to account for money collected by him does not accrue, so as
to set in operation the statute of limitations, until there has been
a demand, or nntil the offieer has made a return to the court, whieh
should be followed by the payment of money. Where an offiecr
has collected money not upon any process, as, where it is paid to
him as a tender, the cause of action does not accrue, and conse
quently the statnte of limitations does not begin to run, until a de
mand is made. The law will not presume an officer is guilty of malver
sation with respect to money in his hands, as a general rule, until
the money has been demauded of him; so the statute of limitations
does not begin to ron in favor of an offieer, who has converted
money deposited with him, as a tender, by a defcndant until a
demand therefor has been made, or until the officer has made a return
showing that he has the money. The rnle is the same where the offi
cer's return shows that he is under a dnty to do or perfonn any oth
er act which is the subject of the suit,01

In an action for the approval of insufficient sureties on 8 replevin
bond, which is required to be taken and approved by the offi
cer, the statute of limitations begins to ron from the date of final
judgment in the replevin action.62 So too, a cause of action against
an offieer for the unauthorized release of attachment accrues only
on the final determination of the attaehment suit."" A cause of
action against an officer for not paying over the proceeds of at
tached property does not accrue until there has been a final judg
ment in the attachment suit, establishing plaintiff's right to such
proceeds, as has already been suggested. This rule is not varied,
nor rendered inapplicable, by the fact that there was an order of
court made during the pendency of the action requiring such pr-o
ceeds to be paid to the clerk of the eourt..... Where an officer makes
a false return, a cause of action by one injured therehy does not
accrue until the injured party has notice of the making of such re
tnrn. And the operation of the statute of limitations is, as of that

65. Aker- v. Cotemun, supra,
18. Price v. Pace, supra.
fl7. Price v. Stone, 49 Ala &f:J.
61. Nuteennolater v. State, 31 Ind

%7.

1S9. Isenmun v. Burnell, 130 AU 868,
125 Me !17; Townsend v. Libbey, 10
Me lfi2.

60. Tracy v. Merrill, 103 Mau 280.
80a. Tracy v. Merrill, supra.
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80b. Tracy v. Merrill, supra.
81. Tracy Y. Merrill, 103 Mass 280,

see &180 Stde v. Finn, infra, this sec
tionj Kirk v. Sportsman, 48 Mo 383;
State 'f. Lidwell, 11 Mo App 567.
'\IlIll

81. Harriman v. Wilkins, 20 Me 93.

83. Leeem v. Neal, 63 ),fo 412.

&C. State 'lI'. Fi:nn, 11 SW 9901. 98
?do 632, 14 Am Bl R 654.
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§ 702. Liahility of an Officer for Levying on Exempt Property.
An action will lie against an officer, in general, for levying on prop
erty which is exempt to the debtor. However, the remedy is usual
ly conllned to an action for damages or trover." As to whether

date, set in motion. However, the operation of the statute of Iimi
tationa is not stayed until money is paid on a judgment based on
a false return of the summons therein. But it may be stated, as
a general rule, that the cause of action accrues, and the statute of
limitations begins to run from the making of a false return.......

§ 700. Summary Proceedings.-In most states there are to be
found statutory enactments authorizing summary proceedings
against officers, and sometimes their bondsmen, for misfeasance,
nonfeasance, or malfeasance, on the part of such officers. The stat
utes in any jurisdiction where the question arises should be con
sulted in connection therewith. Whatever would be a defense in
an ordinary action at law or suit in equity would be a defense to
a summary proceeding.84b

§ 701. Duty to Pay Over Money or Deliver Property Taken un
der Search Warrant.-Money or property found by an officer in the
execution of a search warrant is regarded as coming into his hands
in his official capacity, and it is the duty of such officer to pay over
the same or deliver the property seized to the lawful owner there
of, upon proper application therefor, or in accordance with the di
rections issued by the court out of which the search warrant issued,
and an action will lie in case of a default in this respect. The offi
cer may be warranted in holding such property for evidence in
a future criminal prosecution, but except as hereinafter noted, he
is not warranted in treating it as derelict..... In a proper case, of
course, such articles may be forfeited and destroyed, proper pro
ceedings being had therefor.·· It is the duty, however, of an offi
cer, in making a search, and finding the money or property searched
for, to take it into his possession, subject to such disposition there
of thereafter as the law directs.·~

Rep 328; Lynd v. Picket, 7 MinD
(Oil 128) 184, 82 Am Dee 79, John
80n v. Lang, supra.

71. Angell .... JOhD80D, 2 NW 435,
51 Iowa 625, 33 Am Rep 152.

72. Spring v. Bourland, 11 Ark 65R,
54 Am Dec 243; Funk T. Israel. 5
Iowa 438; Westenberger v. Wheaton,
8 Kan 109; Buia v. Cooper, 63 Mo App
190; Hawk T. Lepple, 17 AU 3fH. 61
NJL 208, 14 Am se R 877, 4 LRA 4A.
but however Bee Harria 'Y. Austell. 2
Barl{Tennl 148; Turner v. Staley, 3
Tenn Civ App 47; Gilman T. Williams,
7 wu 329, 78 Am Dec 219.

or not a duty rests upon a claimant to make claim thereto, the
authorities are in conflict. Some authorities hold that in the ab
sence of an express statutory requirement demanding it, a claim
as a general rule is unnecessary"" except as hereinafter noted.
Some decisions holding that a claim for exemption is unnecessary
are influenced by a consideration of the nature of the exemption
statute in the particular jurisdiction and the articles seized where
from a consideration of these matters, it is clearly apparent that
the artieles or property is exempt, then a demand would be super
fluous, or it would be an idle ceremony to make a demand therefor
when it is apparent that such property is exempt.t?

There are other decisions that hold that as a condition precedent
to be entitled to exempt articles a claim therefor must be made, or
8 right thereto, in some manner, imparted to the officer."'" In the
absence of a controlling statute, the right of replevin does not
exist in favor of the claimant of exemptions against an officer who
has seized a claimant's property directed against such claimant.""~

The sounder rule seems to be that where there are certain enumer
ated articles that are absolutely exempt, and which the officer is
bound, at his peril, to notice, and not seize on process unless turned
out to him by the debtor waiving his right to the exemption. But
there are other articles, and in Borne jurisdictions, the exemption,
by the terms of the law, depends upon the selection to be made by
the debtor, and without such selection the rigbt of exemption does
not exist, and without selection it is tbe duty of the officer to pro
ceed with the levy. In this latter mentioned class of property, or
in those jurisdictions where the right to exemption is dependent
upon selection or some other condition no right of action can exist
until the conditiona upon which the exemption is dependent are com-

Hutchineoa v. Whitmore, 51 NW 451,
90 Mieb 255, 30 Am St R 431; Church
.... Firat Nat') Bank, 238 NW 192, 255
Micb 595, 82 ALR 645; Oliver v. WiI
800, 80 NW 757, 8 ND 590, 73 Am St
R 784; Spangler T. Corless, 211 P 602,
81 Utah 88, 28 ALR 72.

88. Paracna v, Thomas, 17 NW 526,
62 Iowa 319. see sec. 419 supra; Win·
.tead Y. Hioh, 121 SW 1018. 135 Ky
154, 135 Am St R 448; Johnson v.
Lang, 61 All 908, 71 Nil 251, 93 Am
8t R 509.

70. Woods T. Keyetl, 14 Allen
(Mae.) 238. 92 Am Dec 765; vender
horst .... Bacon, 38 :Mieh 889, 31 Am
888

155 III 232, O...r Y. Kimball, 42 M.
299.

87. B08tOD &. M. R. Co. Y. Sman,
27 All 349, 85 M. 462, 35 Am 8t R
379.

81. H••well T. Parecne, 15 Cal 268.
76 Am Dee 480; McCoy T. Brennen, 28
NW 129, 81 Mleh 362, 1 Am 8t R 5A9,

88'1

Ma. Foley Y. Jone., 62 Mo 64;
I.e,em 1'. Neal, 63 Mo 412, at page 421.

&lb. Bee eee. 705, note 94 infra.
... U. 8. Y. WiI.on, 23 F 12d) 112;

Norton 'Y. Nye. 66 Me 211; State T.

Ware, 164 P D05, 16& P 364, 79 Ore
387.

88. GJeDDOD. Y. BrittoD. 40 NE 594,
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§ 703. Liability for Money Collected on an Execution and Dis.
bnrsement Thereof.-With respect to costs awarded by a jndgment
and collected on au execution, the sheriff or constable is under a
dnty to pay it to the party entitled thereto. In the absence of stat
utory provision to the contrary, the great weight of authority is to the
effect that snch costs belong, absolutely, to the party, to whom they are
awarded, and the sheriff or constable may safely pay the same to

plied with, and it would seem that in such cases a demand, as a
condition precedent to an action could not he dispensed with.n.

It may be stated as a general rule that the levying officer is under
no duty t.o advise the process debtor of his rights with respect to
e.xemptions,'T3 but a different rule, however, obtains in Missouri, but
in that state, if the claimant learns of his right in time to assert it, the
levying officer is not liable for failing to apprise the debtor of
his right in respect to such exemptions.7 3a It has even been
held, however, that an action for malicious prosecution will lie
against one who maliciously, and without probable cause, garnish
ees earnings of his debtor, and that there is malice and lack of prob
able cause where the debtor knows the earnings t.o be exempt hut
seeks t.o coerce the debtor into payment out of his exempt earn
ing to prevent his discharge by the debtor's annoyed employer,n
and, no doubt, an officer knowingly participating in the misconduct
of a creditor, as hereinabove snggested, would he liable severally
or jointly with such creditor. If an officer in seizing exempt prop
erty knows it to be such, Or acts maliciously, or oppressively, or
acta in defiance of the debtor's legal right to claim an exemption
punitive damages may be assessed against him. Mental Buffering
in snch cases may he considered in fixing the damages.74a Ordi
narily, however, and in the absence of aggravating circumstances,
the measure of damages is the value of the exempt property, to
gether with interest thereon from the date of seizure.T4 b

him, along with the balance of the judgment, and when he has done
so, he will be free from obligation to the clerk of the court, wit.
nesses, and the like.'TIJ So, the rule seems to be well settled that
where judgment has heen rendered in favor of the plaintiff, the
whole judgment, including costs, belongs to him. He is supposed
to have paid all costs in advance, and where property is seized.
sold for cash to satisfy the charge, and has been hid in by the plain
tiff in the execution, the sheriff has no right on his refusal to pay
the costs to resell the property, and any sale attempted for that
purpose is void.7'6

An officer making a sale under execution is responsible for thc
safekeeping of the money arising therefrom.f" Of course, he is
not liable for disbursement or disposition of money collected on
an execution nnless he has in some way violated a legally imposed
duty.78 Even an agreement between the parties may not he auffi
cient in all cases to release a sheriff with respect to the care, eon
trol, and distribution of funds in his hands collected on an execu
tion, or otherwise lawfnlly.·.. U he leaves the money in the hand.
of a third party, the officer is responsible therefor.so Unless au
thorized by a proper court order, an officer who loans money in his
official custody is responsible therefor, and even where a court or
der is made, he is under duty of strict compliance with the order
to relieve himself from liability.St As a common law proposition,
the officer may pay the money into court, and discharge his re
sponsibility thereby, but nnder the rules generally recognized now.
it is his duty to pay the same to the party to whom it belongs_M~

If the officer deposits money, collected by him in his official capac
ity, on an execution or otherwise, in a bank, and the bank fails.
he is liable, as a general rule, if be were negligent in any way,
or was guilty of bad faith.sa

72a.. Mann v, W"cllon, 32 NW 599,
21 Neb 541; Fr-ost v. Shaw, 3 Ohio
St 270.

73. Persona v. Evans, 145 P 1122,
« Ok1a 751, LRA1915D 381, eee also
1t'C. 421, supre-

73a. State v. Barada, 51 Mo 562,
see Bee. 421, aupra : State v. O'Neill,
78 Mo App 20.

7... Nix v. Goodbile, 63 NW 701, 95
Iowa 282, 59 Am St R 434 (Nix Y.
Good..m in 58 Am 8t Rep 58).

74•. Matteson v. Munro, 83 NW
153, 80 Minn 340; Lynd 'If. Picket, 7
Minn(Gil 128) 184, 82 Am Dec 79 and
note i Cronfeldt v. Arrol, 52 NW 857,
50 MinD 327, 36 Am 8t R M8 and
note; Friel v. Plumer, 43 AU 618, 69
NIl 498, 76 Am St R 190, but eee
note 68 Am 8t R 272; Stringer v.
Eleaae, 163 NW 558, 37 ND 20.

7tb. Winstead v. Hicks, 121 8W
1018, 135 Ky 154, 135 Am 8t R 446;
State v. Bacon, 24 Mo App 403.
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75. Arm8worth v. Scotten, 29 Ind
-l95; Clay v, Moulton, 70 :Me 315;
Nutter v. Varney, 10 AU 615, 64 NH
334: McClure v. Fullbright, 146 SE 74.
106 NC 450: Howard Bldg. et Loan
Ass'o Y. Phi!a. &: R. R. Co. 102 Pe
220: Sims v. Anderson, 1 HilI(SC) 394;
DeLaGarza v. Carolan, 31 Tex 387.

78. Kershaw v. Delahoussaye, 9
Rob.(La) 77; WiIliam8 v. Gallien, 1
Rob.(La) 94.

77. Robinson v. Garth, 6 Ala 204,
41 Am Dec 47; Coursey v. Cornwell,
6S SW(Tex Ci. App) 73.

78. Porter v. Burtis. 221 NW 741,
670

197 Will 227.
79. New Orleans v. Waggaman, :n

La Ann 299, see sec. 670A. lIupra.
80. Watkin8 ,r, Cawthorn, 33 La Ann

1194.
81. Lindsey v. Cock, 40 Oa 7j Hub·

bar-d v. Elden, 2 NE 434, 43 Ohio 380.
82. Nelson v. Kerr, 2 Thomp & C

290, atf. liD NY 224; Buckley v. Sharp,
196 NYS 327, 114 MiBC 206; Frazier's
Appeal, 9 AU 493, 8 Sad(Pa) 492;
Nelson Y. Williamll, " Hayw(Tenn)
161.

83. Wens-Dickey Co. v. Benjamin,
239 P 771, 74 Mont ]70; Ikert Y. WeltB,
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demnitor substitnted in his place as a party, he is not entitled to
costa unless he has expended the same, and particularly, he is not
entitled to the allowance of costs for counsel fees where he is rep
resented by a district, prosecuting, or other attorney, paid a sal
ary by the state or county.8a Whatever would be a defense in 8

consuetndinary action would likewise be a valid defense in sum
mary proreedings.'"

§ 704. Measure of Damages as Applied against Offieen.-Gen
eral rules with respect to the measure of damages are applicable
to these cases, for example, an officer selling exempt property is
liable for the reasonable market value thereof.... Like other cases
where no substantial damages have been shown bnt a right has
been invaded, an officer is liable for at least nominal damages.""
In case of conversion of property, the damage is the reasonable
market value thereof.se The general rule that actual compensation
will be awarded in cases generally applies in cases against offi
eers. S T As in other cases, unless the misconduct is intentional or
in bad faith, attorneys' fees are not allowable.ss It seems in those
jurisdictions where appraisers are appointed to appraise property,
and the valne of the property is involved in an action, that such
appraisal is prima facie evidence of the value, but is not eonclu
sive."" The rule with respect to the measure of damages for false
arrest, in the absence of a showing of circumstances so as to
bring it within the rule with respect to the granting of punitive
damages, the measure of recovery is the same in the case where
an officer is sued as in other cases. The plaintill' in such an action
may recover for the value of time during his detention and other
losses, as well as bodily and mental injuries sustained by reason there
of.80

§ 705. Defenses by Officen.-An officer of the law who has been
sued has an absolute right to conduct his own defense, regardless
of who else may be interested in defending the action, and this
is true also in those cases where he has been indemnified against
liahility.8' And, of course, he is liable to be taxed with costs in
case of failure the same as any other litigant and, nnder some stat
utes, in addition, he may be penalized.82 Where he has his in-

93. Coddington v, Herburger, 137
~YS 636, 77 Mise 21L
872

H. Bllllngaly v, Rankjin, 2 Swan
(Tenn) 82.

13 Ohio Cir Ct NS 213, 32 Ohio Cir Ct
82.

... State v. Bacon, 24 Mo App.403.
eee sec. 702, notes 74a and 14b.

U. Brown v. BridgeR, 8 SW 502, 70
Tell: 881.

'8. Norna v, McCanna, 29 F 767;
ElJis Y. Allen, 2 So 676, 80 Ala 615;
Jones Y. Peo., 19 III App 300; War
ren Y. Kelley, 16 At! 49, 80 Me 612.
Vaughn Y. Fi8ber, 32 Mo App 29;
Hamilton Y. Leu, 37 NW 688, 24 Neb
59; Barl.M Y. Br.allch, 42 NW 1028,
27 Neb 212.

87. Keith ..... Haggart, 48 NW "32,
2 ND 18, see sec. 702, "upr•.

88. Leonard v. Maginnis, 26 NW 733,
34 Minn 506.

89. Canon Golden, 36 Kan 705.
90. HaYH Creery, 60 Tex 445;

Bonesteel v. Bonesteel, 30 WI' 611.
81. Peck Y. Acker. 20 WendlNY)

605.
91. Lawyers Co-op. Pub. Co. Y. Ben

nett, 16 So 185, 34 FJ. 302; Van
Gelder v. Hallenbeck. 2 NYS 262, 16
NY Civ Proc 333, 18 NY Bt n. 49
Hun 612; Daughn v. Allen, 73 SW
[Tex CiT App) 1063.

8'71
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COMPENSATION OF SHERIFFS AND CONSTABLES

CHAPTER XXXII

§ 706. Compensation of a Sheriff at Common Law.-At ancient
common law, the sheriff and the constable were not entitled to any
eompenaation whatever, so it is apparent that the right to compen
sation is wholly statutory, and the measure thereof is dependent
upon the terms of the statute.' Since the right of a sheriff Or con-

Granville, supra.
4.. Hartley v. Granville, supra.
4b. Wilcoxson v, Andrews, 3:1 N\V

533. 66 Micb 563; Orayrock Land Co.
v. Wolff, 121 NYS 953, 67 Mtec 153;
Peck v. City Nat') Bank, supra.

tc. Follansbee v. St. Clair Co.• 35
NW 257, 87 Mich 614.

4d. Fletcher v. Aldrich, 45 NW 641,
81 Mich 186; Shed Y. Kaosu City, St.
J. & C. B. R. Co.• 67 M. 687, Crofut
v. Brandt, 68 NY 106, n How Pr 263,
17 Am Rep 213, 6 Daly 124, 48 How
PI' 481.

I. Tyler County Court Y. Long, IU'

pra; Baca v. Torrance County, lupra.
3. Northern Alabama R. Co. Y.

Lowery, 57 S. 280, 3 Ala App 511;
Brannln v. Sweet Gr... County, 293
P 970, 88 Mon t 412.

Sa. U. B. v. Gillmore, IS9 F 7A1j
Peo. y. Van Neee, 21 P 554. 79 Cal 8.,
12 Am St R 134; Tyler County Court
v. Long, supra, note AC 1915B 811.

3b. Puterbaugh Y. Wadham. 123 P
804,162 Cal 611.

t. Buek Y. Nance. 70 BE .516, 112
V. 28, AC 1912C 1293; Ha.rtlel Y.

8'U.

stable to compensation is dependent upon, and measured by the
terms of the statutory enactment, and such statutes being in dero
gation of the common law, they are strictly conatrued P and when an
officer claims compensation, it is incumbent upon him to point to
the particular statutory provision authorizing the allowance there
of.a Generally, where sberiff or constable collects fees, or compen
sation not authorized by statutory law, a recovery thereof by an
action at law or snit in equity will lie.s• In an action by an officer
to recover compensation due him, a setoff, against such claim, is
proper, where he has theretofore been overpaid Sb

A sheriff or constable is not entitled to compensation, as a gen
eral rule, for services performed in the discharge of his public
dntiea unless, of course, it is otherwise expressly provided for by
statute." However, where a city, county, or other political sub
division engages an officer to do special detective work, which is
not a part of his legally imposed official duties, h. may recover
therefor." The compensation of a sheriff or constable being gov
erned by statute, these shonld b. considered in the jurisdiction
where the question arises. An agreement between an officer and a
litigant for compensation in excess of that allowed hy statute is
against public policy and is void.4b Even expenses allowable to
an officer in the discharge of his duties are restricted to those au
thorized by statute."

An officer cannot charge a litigant extra for services rendered in
the discharge of his duties; so an officer cannot charge for watch
ing property seized under process, nor for boxing it, nor cartage,
storage, nor insurance thereon. Neither may be charge for prepar
ing property, levied upon, for sale.'· Where a reward is offered,
and to earn the same an officer is compelled to perform services
outside of the ambit of his legally imposed duties, he may, upon

8T8

Shed v. Kansas City, St. J. &. C. B. R.
Co., 67 Mo 687; Bace v. Torrance
County, 214 P 757, 28 NM 458; Camp·
bell v. Cothran, 56 NY 279; Crofut Y.

Brandt, 58 NY 106. 47 How Pr 263,
17 Am Rep 213, 5 Daly 124, 48 How
Pr 481j O'Brien v. Allen, 83 NYS 251,
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Long,77 SE 328,72 W Va 8, AC 1916D
808.

1. Preston Y. Bacon... Conn 471;
Shipp v. Rodes, 245 SW 157, 196 Ky
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compliance with the terms of the offer collect same; hnt not so,
where he does no more than his legal duty requires; so it is con
trary to public policy and sound morals, and a violation of well
established legal principles, to permit a public officer to accept an
offer of reward for the performance of a service which tbe law
enjoins on him as a duty, and in such case he cannot demand. nor
enforce by law the payment thereof, although he bas performed the
act or service for which it was offered, as apprehended the wanted
person, discovered stolen property, or obtained information.t"

U the reward is offered for the apprehension of a named person.
and he is arrested by an officer, who holds a warrant for the arrest
of such person, then the presumption is indulged that the arrest
was made in the official, rather than the private capacity of the officer,
and he cannot claim the right to the reward by asserting he acted in
the capacity of a citizen in making the arrest." But if public money
is appropriated to offer as a reward, and in the appropriation, officers
of the law are included in the offer, or if, by statute, officers are
authorized to collect rewards, then they may do so." ..

§ 707. A Sheriff May Look to Whom for His Compeosation.--Qf
course, the statute in the particular jurisdiction will govern as to
whom a sheriff or constable must look for his compensation. A
presumption is indulged that the fees of a sheriff or constable are
paid as the services are rendered.a It seems to be a general rule
that wbere a sheriff or constable levies upon property and the
same passes, thereafter into a court of bankruptcy for administra
tion, that the officer is entitled to be paid his costs before surrender
ing the property to a receiver or trustee acting under authority of
the bankruptcy court.a• An officer is entitled to be reimbursed for
his costs and expenses in keeping property lawfully seized by him un-

der slate court process, which thereafter passes into, and is adminis.
tered hy a court of hankruptcy.··

Generally, it is the duty of an officer to look to the party placing
process in his hands for compensation and reimbursement for ex
penses, and this is true without regard to who is successful in
the action. The party for whom the services are rendered in the
first instance must pay for tbe same, and then at tbe termination of
the suit the costs will be taxed and will helong to the successful
party· An officer has a right to refuse to deliver a certificate of
sale, or other muniment of title, until his fees and lawful cbarnes
bave been paid. The rule is the same where the judgment creditor
bida in the property. But there is conflict of authority on the
matter."

§ 708. An Officer Not Entitled to Compensation where the Serv
ice. Performed Are Beyond the Territorial Limits of His Anthor
ity.-In the absence of a statute authorizing such payment, an
officer is not entitled to compensation or expenses, for services per
formed beyond the territorial limits of his county.a The very
sound reason underlying these holdings is that "manifestly, a sheriff
cannot perform any official duty outside of the state" or territory
within which he may lawfully exercise his authority.s.

§ 709. An Officer Is Not Entitled to Make Profit on Property in
His Lawful Custody.-An officer is not entitled to devote personal
property in his custody to profitable employment, and retain the
proceeds of the gain therefrom," and if he employs property in his
possession gainfully, he can be required to account for any profit de
rived therefrorn.!" But an injunction win not lie to restrain an
officer from turning over to another to use property in his posses
sion under seizure by virtue of a writ. loa Indeed, it may be his

Ce.. Bronnenberg v. Coburn, 11 NE
29,110 Ind 169; Studley v. Ballard, 47
NE 1000, 169 :MIl!'l9 295. 61 Am St R
286; Pool T. Boston. 5 Cllsh(MIl!'l9)
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e. Price 'Y. Cutts, 29 Oa 142, 74 Am
Dec 62.

10. Can.way 'Y. Bobo, 16 LA Ann
487.

lOa. Sumner Y. BeU. 44. BE 973, 119
G.240.
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duty, wheu he seizes productive real or personal property, to collect
the rents, issues, and profits thereof, and to account for the same to
the court, and it would seem he might be guilty of neglect for failing
in this respect.O However, he is not responsible for a mere temporary
use of property seized by him which results in no injury to the prop
erty and no particular gain to the officerl a If he allows another to
use the property unlawfully, it may convert his lawful possession
into that of a trespasser ab initio.·3 But the better rule seems to
be that the officer is responsible for property seized. He must
bave the property forthcoming to be delivered in conformity with
law or the judgment of the court. He is not, in the absence of stat
ute, required to deliver it to anyone during pendency of the case.
He may retain it in his own possession, or deliver it to another, but if
he delivers it to another, he does this at his peril and wheu he is
called upon to deliver the property, as the law directs or the judgment
of the' court requires and he fails, he may be attached as for contempt
of court, and the party aggrieved may bring an action for damages
against him, or on his official hond, as for a breach of his official duty.
But how he shall dispose of it during the pendency of the case is a
matter left largely to his discretion. The law requires him to take care
of the property, but does not set forth the details to be followed in so
doing. He may intrust it to others at his peril. If he derives a return
from its use, he may be liable as for hire, and he may not be allowed
to charge for the keeping.13

&

An officer is not converted into a trespasser ab initio by thresh
ing grain he has lawfully in his possession, and placing same in an
elevator, although such conduct may render him liable to an ag
grieved party.J311 It would seem, in order for an officer to hire
out personal property in his custody to another he should first
procure the approval of the court so to do. If property seized under
process is replevined from the officer, he is not entitled to claim
damages for being deprived of the use and benefit thereof.14 It
has been held that an officer has no authority to use property
levied upon and in his custody for the purpose of gain or to pay the
expenses of keeping.1 1l

§ 711. Oompensation al Mected by Irregularity of Procell.
The protection hy process rule merely goes to the extent that where
an officer acts under process, valid on its face, issued out of a court
having jurisdiction of the suhject matter. such may be set up hy
him when he is assailed. In other words, the rule is one of protec
tion only. It may be resorted to hy him as a shield but not used
aa 8 sword. In other words, he may only resort to the rule where
it is necessary for his defense, and not where be is the aggressor.
Therefore, where an officer acts under void process, though regular

§ 710. No Extra Oompensation for Performance of Official
Duty.-An officer of the law whose compensation is fixed by stat
utory enactment cannot, by contract or otherwise, collect extra
compensation for the discharge of his official duties... This ean
not be accomplished indirectly by making a contract for extra com
pensation for doing his duty and then suing on quantum meruit.IT

But, an officer may recover compensation for services performed out
side of his official duties although in some respects related thereto,
where he acts as an individual for parties, and not in his official capac
ity.t8 If a sheriff or constable is engaged to go without the territorial
ambit of his lawful authority to make an arrest, perform a service, or
search for a fugitive, it seems that he may recover therefor from the
person engaging him to perform the service.·8 It would seem that
Brown v. Godfrey enunciates a sound rule, for it must be readily ap
parent that whenever an officer proceeds without the territorial limits
of his authority he ceases to be such, and he cannot be acting in an
official capacity and he must be, while there, performing services
in his private capacity for which it would appear he might collect
reasonable compensation either upon an express promise or im
plied contract.an

11. Conte v. Handy, 34 La ADn 862.
11. Paul v. Slaaou, 22 Vt 231, 64

Am Dec 75.
13. Colltna v, Perkins, 31 Vt 624.
13a.. Sumner v. Bell, supra.
ISb. Ladd v. Newell, 24 NW 368, 3.

MinD 107.
1'" George T. Dardanelle Bank 4;

Trust cs, 244 SW 25. 155 Ark 167;
Tandler v. Seundere, 22 NW 271, 56
Mich 142.

U. Busbey v. Rath., 7 NW 802, 45
Mich 181; George v. Dardanelle Bank
&. Truitt Co., supraj Tandler Y. Seuu
den, 8upra.
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18. Preston 'Y. Becan, 4 Conn 471;
Vandercook v. Williame, 1 NE 619. 8
NE 113, 106 Ind 345, see eec. 706. su
pra; Fort Wayne T. Lehr, 88 Ind 02;
~mer v. Embree, 88 Ind 133; King v.
Shepherd, 26 NW 82, 68 Iowa 215; Day
1'. Townsend, 30 mv 753, 70 Iowa 538;
Shattuck v. Wooda, 1 Pick.IMass} 171;
Willemln Y. Bateson, 29 NW 734. 63
Yic.b 309; Andrewe v. Wilcoxon, 33 N
W 533, 66 Mich 653; Phoenix Ins. Co.
v, McEvony, 72 NW 956, 52 Neb 566;
Edgerly T. Hale, 61 At! 679, 71 NH
138; Crofut 1'. B..endt, 58 NY 106, 47
How 263, 17 Am Rep 213, 6 Daly 124,
678

48 lIow Pr 481; Hatch 1'. Mann, 15
Wt>nd(NY) 44; Brown v. Godf..ey. 33
Vt 120.

17. Andrewe v. Wilcoxon, .upr•• eee
sec. 706, supra.

U. U. S. v. Stowe, 19 F 807; Blake
v. Baldwin. 5 At! 290, 54 Conn 5;
Brown v. Godfrey, sup....

19. Brown v. Godfrey, eupra; D.y v.
Townsend, supra.

20. Br annin v. Sweet GraM County,
293 P 970. 88 Mont 412, see see. 708,
sup... ; Northern Trod Co. 1'. Snyder,
69 NW 460, 113 WI. 516, 90 Am St R
66T.
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on ita face, or under a judgment that is later set aside, he cannot
collect his fees and commissions for services rendered thereunder.
Process issued on a void judgment is likewise void although it may
be regular on its face, ann tr-ue it is, it would protect the officer
and save him from a loss, but it cannot be used to make a gain.21

It would seem to be an inescapable conclusion, that where an officer
levies upon exempt property of his own volition, without any direc
tion from the plaintiff in the action, or arrests one who is exempt
from arrest in a civil action, he would not be entitled to compen
sation for the services thus rendered.f"

§ 712. Collection of Fees in Advance of Rendition of Service.
At common law. it was the duty of the sheriff to execute the King's
writs without reward, and it is possibly true that in some states of
the United States of America a state's process must be served with
out compensation. In some states, however, the sheriff is paid a
salary but it is his duty to collect fees fixed hy law and they go to the
county. In many states an officer, whether sheriff or constable, is
entitled to make a demand for his fees in advance, except where
he serves process or performs services for the state or county. In
the ahsence of statutory authority therefor, an officer has no right
to demand his fees or compensation in advance. He must perform,
in some jurisdictions, the duties imposed by law, and he is remitted
to the ordinary proceedings in the courts to effect a collection.22a

Of course if there is statutory authorization therefor, an officer is
within his right in demanding his fees in advance, and where such
statutes obtain, then he may refuse, as a general rule, to perform
any service until his fces and lawful charges are paid.2 2 b If the
officer bas in his hands money of the plaintiff sufficient to cover
his fees and he is directed by the plaintiff to serve process, he
cannot defend, when for failure to serve such process, on the ground
his fees were not paid in advance.:;:2e If an officer undertakes the
service of process without demanding the advance payment of his
fees. then he is under a duty to complcte same without such pay-

ment, and he may not refuse to make a return of the process after hav
ing served the same until his fees and charges are paiJ.22d. Where an
officer is paid a salary, and is required to collect fees and pay same
into the county, and it is his duty to collect such fees in advance
of rendering' service, his failure to so collect does not affect his
liability to the county, neither does such failure to collect impair
his right so to do, after the rendition of the gervice.22e

§ 714. Amount of Commissions on Sales of Property.-Where thc
law requires real estate to be sold in parcels and then as a whole.
or vice versa, the transaction constitutes a single sale, for which
the officer can charge one fee. 24 Where an officer is allowed a fee
fixed by statute for holding a sale, he cannot charge such fee for
each piece or parcel of property or laud sold under a single execu
tion. So, too, where an officer is allowed a certain percentage upon
a stated Slim, and is then decreased on sums in excess thereof and,

Jut cited cue asserted his right to
charge a commission on redemptton
money ill as follows: "For commis .
eton for receiving and paying over
money on execution or other prOCl'8S,
when land or personal property has
been levied. on and sold, on the IIr8t
one thousand dotlars two per cent, on
all eume above that amount one per
cent,"

2-l. Wooden v. Allen, 22 Kan 532:
Mcfennan County v. Graves, 84 SW
861, U" Tex 635, revereing 62 SW 122,
26 Tex Civ App 49.

22d. Alexander v. State, 42 Ark 41;
Adam8 v. Dinkgrave, 26 La Ann 628;
Wait v. Schoonmaker, 15 How Pr
(NY) 460; .Ionee v. Gupton, 65 NC 48;
Carlisle Y. Soule, 44 Vt 265; American
Wreeking Co. v. Mdranus, 181 N\V
235, 183 NW 250, 174 'Vis 300.

lie. Naylor v. Vennont Loan &
TruBl Co., 65 P 291, 8 Idaho 251.

23. Stnnickeon v. Gale, 16 NJL 21.
13a. Bryan Y. Buckmaster, 1 III

{Breese! 408 .
23b. Coeur d'Alene Hardware Co. v.

Cameron. 42 P 509, 4 Idaho 494. The
statute under which the sheriff' in the
880

§ 713. Money Arising from Execntion Sales. Commissions May
Be Charged on Amount of Execution Only.-If an officer sells the
property at an execution sale for more than sufficient to Iiquidatr
the execution, including costs, he may charge commissions Or fees
for making the sale where the law authorizcs it, based upon the
amount of the execution, but he is not entitled to anything in
excess thereof; that is, he cannot charge a eommisalon or fees on
the surplus, which belongs to the debtor.2 3 So, too, where prop
erty is sold for less than the amount due on the execution, the officer's
fees are computed on the money raised by the sale, and not on tb e
amount due on the execution.23• Where an officer sells realty un
der process and the property is thereafter redeemed, he is entitled to
charge a commission fixed by law for the sale but cannot charge a
commission on the redemption money.2.."Ih

149 Ind 149; Beach v. State, 43 NW
177, 27 Neb 398; Thompson Y. State,
118 P 614. 6 Okl Cr 334.

22b. Cooper v. Stonecypher, 35 SE
675, 111 Ga 818; Naylor v. Vermont
Loan etc. ce., 55 P 297. 6 Idaho 251;
Brockhurat v. Keiser, 67 AU 75. 7~

:;JL 162.

22c. Cooper Y. Stonecypher. supra.
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sn. Wilson v. Sawyer, 37 Ala 031;
Collier v. Windham, 27 Ala 291, 62
Am Dec 787; Nowlin v. McCalll.'Y, :n
AI. 678i Shropshire v. Pullen, 3 Hush
(Ky) 512; Sturbridge v. Winslow. 21
Pick.(MaAB) 83; Horton v. Hender-
•hot. 1 HiIIlNYj 118.

22. Wrllgg v. Swart, 10 JohnB.(NYI
93.

I2&. McFarlan v. State. 48 NE 625,
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he holds an execution sale and sells property to different persons,
bnt under a single execution, there is hut a single sale for the pur
pose of computing the officer's fees or commissioDs.24• In any case,
however, the amount of sheriff's fees and commissions for making
the sale must rest upon statutory autbority and, uuless a basis
therefor may be found in the statutory law of a particular juris
diction, then there is no authority therefor_·· Where the execution
plaintiff is the purchaser at an execution sale, as to wbether or
not the officer holding the same is entitled to commissions, the au
thorities are divided. Under many authorities the officer is not en
titled to commissions on such sales, while in others he is entitled
thereto.'· But in sny case the local statute must be looked to,
and as a rule will throw the light on the question necessary for its
solution. Under some statutes, the execution plaintiff, when he
purchases at a sale under the writ, is required to pay a percentage
of the officer's commission.F" while other decisions make the ques
tion of the officers commissions tum upon the point as to who is to
receive the money arising from the sale, and it is there held that an
officer is not entitled to commission upon the sale where the prop
erty is sold by him, and is bid in by one who is entitled to the whole
of the proceeds, and this seems to he true whether the purchaser
was the plaintiff in the process or not. These decisions go upon the
theory that it is only in cases where the sheriff actually reeeives and
disburses the money, and that in no case should commission he al
lowed or charged when the property sold by bim is bid off and pur
chased by the party entitled to receive the money." However, if an
officer acts in his private capacity instead of his official character, in
selling property, the law with respect to his right to collect com
mission is not controlling. In these circumstances his right to such

§ 715. Liability of Attorney for Ollleer', Compensation.-As to
whether or not an attorney is liable for compensation of an officer
to whom he delivers process, the authorities are divided. One line
of cases holds that such attorney is liable therefor,3D while other
eases maintain a converse positionP! Sometimes the court is
swayed in reaching one position or the other by the custom pre
vailing in the community.""

While the Connecticut court did not make bold to assert the lia
bility for fees of the practitioners at its bar, it did hold that they
were presumptively liable.as It is submitted, however, notwith
standing the array of authority therefor, that this position is un-

compensation would be governed by contract, either express or im.
plied.-

Where the plaintiff in an execution, or other process, bids an
amount in excess of what is due to him, upon the erroneous notion
that he is required to bid the amount of the execution plus costs
and commissions, the surplus in the amount of the sheriff's fees and
commissions thus bid belongs to the defendant in the process, since,
under the law of the particular jurisdiction the officer was not en
titled to make a charge for fees and commissions against the plaintiff
purchaser and the debtor can recover same from the county, the
officer having paid the fees and commissions into the county treasury
the statutes of tbe particular jurisdiction requiring such money to be
paid over by an officer collecting same...• An officer is bound by the
statute regulating his commissions on sales only when he is acting
officially, 80 wbere an officer bas property under levy on a number of
executions, some of which have a priority over others, and all execu
tion plaintiffs agree that the officer sell the property and prorate the
avails raised from the sale, thereby waiving all priorities, then the offi
cer may charge a reasonable fee for the services thus rendered, and
the statute with respect to commissions is not controlling nor binding,
-Bince the officer is not acting officially."b

2ta. Wooden v. AUen, aupraj Mc
Lenuen County v, Graves, eupra.

25. Fitts v. Rose, 19 Ga 165; Thomp
IOn v. First Div. 81. P. 4; P. R. ce., 4
~ 603, 26 Minn 353; Harr-ison v.
Maroney, 35 NJE 41.

28. Kelly v, Darnet, 140 P 605, 24
Cal App 119; Litchfield v. Aflhford,
30 NW 649, 70 Iowa 393; Richey v.
Fergueou, 143 P 497, 93 Kan 152;
Sharvey v. Central Vermillion [ron
Co., 58 NW B64, 57 Minn 216; Jurgens
Y. Hauser, 41 P B09, 19 Mont 184;
Robert. v. Inge lle, 135 P 921, 36 Nev
326. 48 I..RANS 542 and Dote, AC
1915C 1119 and note; Major Y. In-

ternat.ional Coal Co .• 81 NE 240, 76
Ohio 8t 200; Berry v. Kiefer. 133 P
1126, 38 Okla 377; Coleman v. Rosa,
12 P 648, 14 Ore 349; Peery v. Wright.
45 P 46, 13 Utah 480; Soderberg v.
KinJ{ County, 45 P 785, 15 Wash 194,
55 Am 8t R Bi8, 33 LRA 670; Lyman
v. Thorn, 157 P 881, 24 Wyo 326, AC
1915h 368.

27. Duncan v. Idaho County. 245 P
90, 42 Idaho 164.

28. Major v. Intematjoua! eoal Co.,
supra, aee also Nortbweetera Lumber
Co. v. Remusat, 168 NE 774, 33 Ohio
App 183.
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29. Blake v. Baldwin, 5 AU 299, 54
Conn 5; Northern Finanee Corp. .,..
Forked Leaf White Oak Lumber Co.•
262 SWIMo App) 437.

29&. Soderberg ..... King County, BU·

pra.
2gb. Blake Y. Baldwin. is At) 299, 54

Conn 5.
30. Heath Y. Bates, 49 Conn 342, 44

Am Rep 234; Higgins v. Rus80. 43 AU
1050, 72 eo•• 238, 77 Am St R 307
682

and note; Ttltou Y. Wright, 74 Me
214, 43 Am Rep 578 and note; Towle
v. Hatch, 43 NH 270, see aleo Doughty
Y. Paige. 48 Iowa 483; WalbRnk v.
Quartennan, 3 CD 94.

31. Preston T. Preston. 1 Doug.
(Michl 292; .Judeon Y. Gray. 11 NY
408; Wires v. Briggs. 6 Vt 101. 2ft Am
Dec 284.

32. Doughty T. Paige, eup.....
sa. Death •. Bates, supra.
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sound; for an attorney merely acts as an agent of his client, and
the principal is disclosed, and there is no reason why, unless the
attorney acts on his own responsibility, he should be compelled to
oecnpy the role of litigant and "foot the bills.":l3·

§ 716. Right of Sheriff to Recover for Deputies Guarding Prop
erty.-Where a sheriff is requested to swear in some special deputy
sheriffs to guard the property of an individual or corporation upon
an agreement of such individual or corporation to pay therefor.
the sheriff is entitled to recover for deputies thus sworn in for that
purpose; there bein no disturbance or riot; the fact that in the
particular jurisdietion it was, under a statute, the duty of sheriff
and his deputies to keep the peace, to suppress riots, and unlawful
assemblies, does not bar the right of the sheriff to collect the outlay
for such special deputies; and, neither did a statute in force in the
state providing that the sheriff could not, directly or indirectly, ask
or receive for any service to be by him performed in the discharge
of any of his official duties, any greater fees than weee allowed by
raw, militate ngainst the right of the sheriff to collect, in these eir
cnmstances.33b

§ 717. Officer Not Entitled to Charge or Be Reimbursed When.
An office. is not entitled to be reimbursed for expenses in the dis
charge of his duty where the same is occasioned by his own
neglect.34 Neither may he recover for superfluous services.3 S

Neither may he recover for services rendered which may fairly
come within the contemplation of the law as being covered by his
salary or other eompensation.s" Nor may he recover for services
not required by an order of court, nor within the contemplation of
any governing statnte.3 'T Where the law authorizes reasonable com
pensation for the purpose of keeping property levied upon, an offi
cer is entitled to be paid for such service, and even where the com
pensation is not fixed, nor taxed in the suit, it does not affect his
right thereto.as Where the statute authorizes an allowance for
taking care of property seized, the "allowance" must be made before
he i. entitled to charge therefor.3D The miseonduct of the Jnstice

§ 719. Statutory Fee. Cannot Be Increased.-The statute meas
ures the compensation of officers, such 8S sheriffs and constables,
and this cannot, in any way legally, be increased." When a sheriff
or constable's compensation is fixed in accordance with law, he can
not recover for any additional official duties whatsoever." The rule

131 Cal 410; Lang v. Walker, 35 :::iI'
78, 46 Fla 248; MdIichael v. Smrthcru
R. Co., 43 SE 850, 117 Ga 51B; Irvin
Y. Alexander County, 63 III 528; Car
roll County v. Durham, 76 NE 7B, 211l
lU 64; Landis v. Lincoln County. flO
P 530, 31 Ore 424; Lenhart v. Cambr!»
County, 64 AU 876, 216 Pa 25; Mul
line v. Marion County, n t BE 535. 7~

80 S4.
'G. A,,-ery v. Pima County, liO P 70~_

7 Ariz 26, see sec. 708 supra i Colorado
Mortg. etc. Co. v. Meseemer, 55 P 611,
12 Colo App 361; Floyd County v.
Foster, 31 SE 90, 112 f1. 133; Coles
County Y. Messer, 63 NE :191, 195 III
540; Sterling v. Cumberland, 3D AU
1003, 91 Me 316; Fletcher .... Kalkaskn
Cir. Judge, 45 NW 641, 81 Mich isn.
Mieeen Y. Ramsey County, 112 NW
874.101 Minn 516: Sullivan v. Utah &
N. R. ce., 28 P 307, 11 Mont 2~Hi;

O'Shea .... Kavanaugh, 01 NW G7R, fi:;

of the Peace in issuing an excessive number of warrants of arrest
will not deprive the officer of compensation for serving them 4 0

§ 718. Compensation of Deputies.-A deputy sheriff or constable
is, of course, entitled to compensation, but only in such an amount.
and in accordance with the terms and provisions of a controllinj
statute, whether the statute fixes the amount, or confers on some
board, or court, or on the principal officer, the power so to dO.4 1

A deputy is only entitled to a day's payout of each day and it doc,
not seem to matter how many hours he is on duty.42 A contract
may be entered into between the sheriff, or constable, and his deputy.
in some states, for a division of fees, or for a specific salary. All
fee•• as a rule, earned hy a deputy belong to the principal officer.
and the dcputy must look to him for his compensation where the
office of shcriff or constable is upon a fee basis.'3 If not prohibited
by law, the subject matter of a deputy's compensation may be left
to a contractual understanding between the principal officer and
the deputy. The deputy's compensation is authorized to be fixed
in this manner in some states.«

40. Davison v. Franklin County, 18
Pa Co 374.

'1. Chrfet.lnn County v. 'Merrigan, 61
NE 479. 191 III 484, 92 III App 42S;
Pee. v. Cermak, 239 Ill App 195;
Mathena Y. Losey, 165 NE 253, 88 Ind
App 034; State v. Nolte, 285 SW 501,
315 110 84; Henry v. Yamhill County,
62 P 375, 37 Ore 562.

U. Cbrtstfan County v, Merrigan,
supra. This is true where there ia II.

statute providing eight hOUTS is a day's
work r such statute applies only to
mechanical trades. arb, and eervice
and doee not apply to public offlcera,
euch u deputies AheritJ.

O. Bynum T. Knighton, 73 SE 400,
131 0 .. 260, AC lO13A 903 and note;
Bal. Y. Mudd, 63 SW 451, 23 Ky L
594.

« Bynum v. Knighton, supra.
U. Trapp Y. State, 25 80 194, 122

Ala 394; Kiennan v. Swan, 63 P 76~,

6S~

ginia City, 3 Nn 58.
36. Rockwell v. Monroe County, 10

Iowa 501, eee sec. 706, eupra r Sullivan
T. Utah & N. R. Co., 28 P 307, 11
Mont 238.

37. St. Clair Y. Irwin, 15 III 54,.
38. Baldwin Y. Hatch, M Me 187.
39. Bower Y. Rankin, 61 Cal 108.
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33•. Judaon v. Gray. eupra ; Heath
Y. Itatea, eupre.

33b. Sullivan T. Utah & N. R. Oo., 28
P :l07. 11 Mont 236.

M. Gill Y. Wilkinson, 30 0. 760.
38. Sewer Diet. No.1 of Fort Smith

v. Bchool Diet. of Fort Smith, 66 SW
152, 70 Ark 59; Feueler &. Co. v. Vir·



COMPENSATION OF SIlERlFP'S AND CONSTABLES §§ 720, 721 §§ 722, 723 SIlERIFP'8, CORONERS, AND CONSTABLES

that an officer is entitled to such compensation, only, as finds war
rant in a statutory authority is so strictly adhered to that a contract
for a gross sum in lieu of fees is void.4ea

§ 720. Double Mileage for Single Trip.-As to whether an officer,
where he makes a single trip and conveys more than one prisoner,
or serves more than one process in different actions, may be allowed
double mileage, tbe autborities are in dispute; this dispute arises
largely from tbe constructiou of statutory enactments. Some ad
judications deuy tbe rigbt of an officer to collect increased mile
age,_T wbile otbers grant tbe rigbt tbereto.-· The question of
mileage, as a rule, is easily determinable from an examination of
tbe local statute.

§ 721. An Officer Is Entitled to Collect Compensation for Neces
sary Legal Services OnIy.-Where an officer performs services over
and above that exacted of him by law, be cannot collect compen
sation for the services in excess of the legal requirement. This is
well illustrated by a case where an officer evicted one from a house
and premises and, in addition thereto, removed the goods of the
one evicted, some distance, to the residence of his daughter for
wbicb tbe evicted one refused to pay. It was held that tbe officer
could not recover compensation therefor.4 8 So if process, as an
attachment or execution, is not served there cannot be a charge for
fees, service, mileage or expenses, as a rule; a shorthand rendition
of the rule is,49a "if there is no service, there are no fees." The cause
of failure to serve process is immaterial, in so far as making a change
by an officer is concerned.ev" It has been held in Minnesota that a

§ 723. Right of Assignment of Officer'. Salary.-It seems that a
sheriff or constable may assign fees or compensation coming to, or
due him from a county, wbere tbe same has already been earned,
but he may not make an assignment of contingent or future com
pensation. This is held to be against public policy.... It seems, also,
tbat wbere the salary or compensation is earned periodically, it is

sheriff or constable is entitled to cbarge mileage for traveling to aerv"
a criminal warrant, although he does not make the arrest, if the fail
ure is through no fanIt of bis......

§ 722. megal Fees.-In most states there are statutes prohibiting
the. receipt of illegal fees. Sometimes criminal prosecution is pro
vided for, but it may be said that as a general rule agreements for
compensation, or fees not authorized by statute are void, as against
public policy."" Proceedings for the summary removal of an officer
are not criminal in nature and character.151 At most, they are only
quasi criminal.153 And, where an officer collects illegal fees in vio
lation of statute, or does any otber act prohibited by a statutory en
actment, it is wholly unnecessary to either allege or prove that he
acted with evil intent, in the absence of a statutory provision re
quiring it j it is not necessary in an action charging an officer with
collecting illegal fees, or refusing, or neglecting to perform an offi
cial duty, which are grounds for removal, to allege or prove crim
inal intent or evil or corrupt motive. No intent to violate the law
ia needed in the absence of a specific statute making it an element or
cause of removal."

52. Archbold v. Huntington, 201 P
1041, 34 Idaho 558.

53. Sharp v. Brown, 221 P 139, 38
Idaho 136; Archbold v. Huntington,
aupra.

54. Fischer v. Liberty Nat'} Bank &
Tru.t ce., 61 F(2d) 7''7,63 F(2d) 8"6,
63 S Ct 403, 288 US 611, 77 L Ed 985;
Boster v. Firat Nat'} Bank. 6 F Supp
15; Sch108! v. Hewlett, 1 So 283, 81
Ala 266; Ex parte Stewart, 64 So 36,
185 Ala 216; Stewart v. Sample, 63 So
182, 168 Ata 270; Trow T. Moodv, 1~0

P 77, 27 Cal App 403, Walker v~ Rich,
249 P 56, 79 Cal App 139; Vollmer v.
Vollmer, 266 P 677, 46 Idaho 97; Kip
v. People's Bank &t Trust Co., 164 AU
253, 110 N.JL 178; George C. Oil'hl C.
E. Inc, v, Sheehan, 251 NYS 254, 233
App Div 258, 180 NE 360, 258 NY
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County Commissioners, 15 Minn (Gil
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50. Wilcoxson v, Andrews, 33 NW
633, 66 Mich 5.'iJ; Follenbee v. St.
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49. St. Clair County v. Irwin, 16 III
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Kan 725 j Logan County v, Doan, 51
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not permissible to make an assignment for less than a whole
period....

§ 724. De Facto Officer Is Not Entitled to Compensation.-Where
there is a contest for the offlce of sheriff, or constable, he who is
entitled to the office is also entitled to its receipts, perquisites, and
emoluments. The fact that the officer de jure is not in office, and
the same is occupied by his adversary, who has received all of the
pay and compensation thereof, does not change the situation. The
de jure officer is entitled to recover from the de facto one, but the
latter is entitled to deduct necessary expenses in earning the com
pensation."· According to some cases payment of the salary by the
county to a de facto officer, bolding the office by color of right is a
defense to an action thereafter brought by the de jure officer,"·a but
this is opposed by other courts.08b So too, where one is ineligible to
hold the office of sheriff or constable, he is not entitled to receive
compensation from the county although his right to the office re
mains unquestioned. Where an officer is a defaulter with respect to
public funds during a preceding term of office and, there being a
statutory or constitutional provision disqualifying a defaulter from
holding office, he cannot collect compensation for his services as a
sberiff or constable although holding tbe office, and discbarging the
duties thereof; neither can he collect for the per diem provided by
law for finding a prisoner, nor for money laid out or expended for
hiring bailiffs."'

Where one holds the office of sheriff or constable when he is in
eligible or disqualified so to do, he not only cannot collect com
pensation or expenses laid out in the discharge of his official duties,
either from the public treasury, or from an individual litigant, but
he is a trespasser in the execution of process and may, in each case,

be sued for, and mnlcted in damages by those on, or against whom
he executes proces..~.M. Whenever a public officer proffers
against a state, county or city a claim for compensation for official
services, he puts his title to the office in issue, and must stand or
fall by the result of that inquiry."n

§ 725. As a General Rule an Officer Is Not Entitled to Collect a
Reward Offered for Apprehension of Accnsed PersollS.-As a gen
eral rule, an officer is not entitled to collect a reward offered for
apprehension of an accused person. The principle underlying this
rule is that it is against public policy to reward an offi",~r fur simply
discharging his duty.ISS So, it may be differently stated that a
sheriff cannot collect a reward for making an arrest '-ithin !~ :;.;
county of a resident thereof for a felony committed therein.s"..
However, it seems that where a special officer holds a warrant di
rected merely to constables generally in the county and who relies
npon the offer of reward, makes the arrest, he may recover the
same. But an officer, who has 8 warrant directed to him to arrest
the person for whom a reward is offered, and he makes the arrest
even outside of his bailiwick he cannot claim the reward· it beinz
his official duty to make the arrest."O '0

A deputy sheriff engaged during a railroad strike to protect rail
road property is not entitled to a reward for the arrest and con
viction of persons interfering with such property in the deputy's
county. In other words, it seems that a member of a posse comitatus
cannot demand a reward for making an arrest that it was his duty to
make. GO
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CHAPTER XXXIII

EXPIRATION OF TERMS AND REMOVAL OF SHERIFFS AND

CONSTABLEll

§ 726. Expiration of Term of Omce; Common Law, Effect of.
The common law rule seems to be that the sheriff continued the dutiea
of his office after the expiration of his term until a writ of discharge
was issued to him, and this would he the governing rule in this
country in the absence of statute' In most, if not all states, how
ever, the matter of termination of office and the installation of a suc
cessor therein is regulated by statute which, of course, would be
controlling.

§ 727. Liability of Bondsmen where Sheri1r Succeeds Himself.
Since an officer who has levied upon chattels should sell them, even
if the term of his office has expired.f it is held tbat where an offi
cer haa so levied and he is re-elected to the office. he would make
the sale, 11.'1 the old sheriff instead of the new, and, consequently
the bondsmen who were such during his first term of office would
be liable for his defalcation, even though it occurs during the second
term, 80 long as it is with respect to chattels levied upon during
his first tcrm.a The liahility of sureties on a bond of an officer

Bigelow Y. Bridge, 8 MU8 276;
Thompson v, State, 37 Mis8 518; MOSB
v. State, 10 Mo 338; State v. Kurtze
born, 9 Mo App 245; Dover v. Twom
bly, 42 NB 69j State Y. Mann, 34 Vt
371.

8. Kent v. Roberta. F Cu No. 7715. 2
Story 591; Bonduretit v'. Buford, 1 Ala
359,35 Am Dec 33; Colyer v. Biggins.
1 Duv(K.v) 6, 85 Am Dec 001; John
AOn Y. Foran, 68 Md 148.

[2 Andereon on Sheriff_]

for defalcation actually occurring during his succeeding term, at.
though in connection with a proceeding begun during a precedir,1l'
term, is not confined to process, but the rule may come into opera
tion in other situations, as, where he receives the purchase price
of land sold 00 partition, which sale was made during the first term
but the collection was made during the second term. The same rule
is applicable where the officer makes the collection after going out
of office,-the sale being made while he was in offlce , even though
he is not an officer at all when the collection is made, atill his
bondsmen are liable.'· But if the defalcation occurs during his
second term and can he properly referable thereto, then, of course.
the sureties on his hond of the second term are Iiahle therefor. An
application of thia rule is illustrated in a case where the sheriff was
re-elected and failed to make a return on a writ, though he had re
ceived the process during the first term, hut the return day occurred
during his second term. In these circumstances the bondsmen in the
second term are liable, and not tbe sureties during the first term.•

Where an officer's term is, by legislative enactment, extended
beyond the term for which he was elected, and a new bond is re
quired, he thereby becomes his own successor at the expiration of
his elected term; but the liability of the sureties on his bond con
tinues until he qualifies as his own successor, or until he is displaced
by a successor in office.a: Where the tenure in office is for a certain
time and until the successor is elected and qualified, the sureties
on the officer's bond are bound until the original incumbent is dis
placed hy his successor.a•

§ 728. Omcer Levying Attachment Duty of Successor to Sell.
The mere levy of an attachment does not give the right to the levy
ing officer to make a sale after the expiration of his term, and in
these circumstances the property should be delivered to the suc
cessor in office, whose duty it would be to do all necessary things in
connection therewith." It has been held, however, that tbe 01<.1

3a. Brobst v. Skillen, (also &8 Col
lina v. Skillen.I supra; Calvin v, Bru
en. supra; Hubbard v. Elden, supra.

... Sherrell v. Goodrum. 3 Humph
[Tenn] 419.

a. State v, Kurtzeborn, 9 Mo App
245.
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ford Co. Y. Demarest, 7 Gray(Masa) 1;
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§ 731. Duty of Ex·sheriff to Make Deeds to Land Sold.-In the

sheriff should make the sale where he has attached property before
going out of offlce." But if there has been no levy of an execution
when the officer goes out of office, then the successor is the proper
officer to make the levy and hold the sale T.

§ 730. Succession in Case of Dsath, Resignation, or Abscondence
of the Sherift",-The matter of filling a vacancy occurring by the
death, resignation, or abscondence of a sheriff is generally provided
for in statutes in the various jurisdictions, but if an officer absconds,
a deputy may act nntil there shall be a judicial declaration of
the vacancy.ll In various jurisdictions it is provided by statute for
deputies or undersheriffs to carry out the duties of deceased offi
cers.U 1 It seems in some jurisdictions that in case an ex-sheriff shall
die before finishing the execution of process in his hands as such
ex-sheriff, the same may he consummated by an ex-undersheriff
or ex-deputy. But where such is the case the ex-undersheriff or
deputy sheriff is responsible, and the deceased ex-sheriff's suretiea on
his bond are not responsible therefor. IS

§ 729. Duty of Ontgoing Sheriff to Deliver Property, Prisoners,
and Papers to Snccessor.-It is the duty of tbe outgoing sheriff to
deliver to his successor all of the property belonging to the office.
and all property he holds under levy of an attachment, and also to
turn over to the incoming sheriff the jail and prisoners confined
therein. Likewise, he is required to deliver to his successor all proc
ess in his hands, upon which execution has not been commenced."
A tender, however, of the property, papers, and the like, to the
successor relieves the old sheriff of his responsibility in connection
therewith.P Mandamus will not lie to determine the right to an
office but may be maintained to compel the outgoing sheriff to de
liver up the property, papers, and effects, to wbich the new sheriff
ill entitled.t" Local statutes should be consulted with respect to
the manner and means of succession in the sheriff's office.

14b. Lofland v. Ewing, 6 Litt.(Ky)
42, 15 Am Dec 41; Jackson Y. Colftus.
3 Cow(NY) B9.

ICe. Loflland v. Ewing, supra, see al
BO Firth v. Haskell, 20 NE 184. 14R
Mas8 501.

14d. See sec. 733 infra.
15. Ingersoll ..... Sawyer. 2 Pick.

(Ma88) 276, see etec Firth ..... Haskell.
20 NE 164, 148 Ma.8S 601; Fergueou v.
Lee. 9 Wend(NY} 258; Bee. 78, IlUpra.

18. Ferguson v. Lee. It Wend (NY)
258; Bee. 78, supra,

§ 732. Effect of Death, Resignation, or Removal of Deputy before
Completion of Execution of Process.-It hardly need be 'observed
that where process is being executed by a deputy, at the time of his
death or resignation, or removal, the principal officer takes over
the execution thereof. This could not be otherwise since the sherif!'
is regarded as the one officer. It is unnecessary for a deputy sheriff
or constable, who begins the execution of proce.. to finish it, as is
the case with the principal officer. IS

§ 733. Deputy Sheriff as Not Entitled to Complete Process after
Going Out of Office.-Where a deputy sheriff goes out of office be
fore he has completed the execution of proeess, his rights there
under terminate and cease. This is true because the sherif!' is eon
sidered the one officer. The rule is, of course, if a sherif!' or eon
stable begins the execution of process, it is lawful, and is his duty
to consummate its execution, but no such rule is recognized with
respect to a deputy.I.

absence of statute, it is the duty of an ex-sherjff who has sold land,
to make conveyances therefor, whether he has ceased to be an officer by
expiration of his term or by resignation or removaP4 A deed for
property may be made by an ex-sherif!' where it had been ad.
vertised for sale, but had not been sold when he went out of officc,
and such deed is valid. This is true even though the successor in office
is empowered to make the sale, upon being ordered so to do by the
court rendering the judgment.u • Even a deputy sherif!' may make
a deed after he and his principal have gone out of office where the
deputy made the sale.In So too, where a levy has been made by a
deputy, he may conduct a sale, after he and his principal have gone
out of office, where he made the levy.He But it seems apparent that
an ex-deputy could not make a sale, or execute a deed, where his
former principal is still in office.t 4 d

It. Peo. v, Boring, 8 Cal 406, 68 Am
Dec 331; Trimble v. Breckenridge. 4
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14a. Head v, Daniels, 16 P 911, 38
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§ 734. Substitution of an Officer in Pending ActionB.-Wbere a
sheriff or constable brings a civil action in his official capacity, tbe
action does not abate on his deatb. Sucb an action cannot be con
tinned by bis personal representative, but since tbe action is brought
officially it would have to be continued by his successor in office.
who should be substituted by the court upon a suggestion and proof
of deatb. 1T The rul: seems to be that where an aetion is brought
against a publi. officer, personal in its nature, as for neglect of duty,
in the absence of statutory provisions for continuing it against
his successor, it abates upon his death or retirement from office
whether by resignation or otherwise. This is a general rule and
applies to public officers of all classes. IS Of course, an action for
damages for negligence would Dot, ordinarily abate on the officer
going out of office.

The rule is different in an action by or against a sheriff, con
stable, or other officer, and does not abate on his death, resigna
tion, or retirement on the expiration of his term, where the action
in its nature is against the office. The rule is the ssme whether
the officer is a plaintiff or a defendant. If the action is by or
against the om,;e to all intents and purposes, instead of by the offi
cer in person, then a change in office does not affect the action, but
there may be a substitution of the successor in office and the action
continued. J9 An injuncuon suit, seeking to stay the hands of a
sheriff or constable with respect to the enforcement of a statute,
abates on the termination of the incumbency of the defendant.""

§ 735. Going Out of Office as No Defense to Liability.-Tbe mere
fact that a sheriff or constable goes out of office by resignation, or
tbe expiration of his term, or removal, is no shield against his
amercement in a proper case, or against any other appropriate rem-

edy for misfeasance, malfeasance, or nonfeasance. The rule is, that
for this purpose he still remains a quasi officer. The reason of the rule
ia that 8 sheriff or constable cannot escape the consequences of his
wrongdoing by a resort to the expedient of vacating the office.'" As a
condition precedent to the amercement of an ex-sheriff or constable, he
must bave nndcrtaken the execut ion of the process or the discharge of
a duty, and he guilty of a default in respect thereof during his term
of office, before he can be amerced after ceasing to be such officer."
Also, he may he amerced after he has gone out of office for miscouduct
which would have warranted the same while in office."

§ 736. Removal of SheriJr or Constable.-In most jurisdictions
there are methods provided for the removal of sheriffs, constables,
or other officers. A statute has been sustained that was passed by
the legislature providing for sheriffs then in office to hold the same
until a day fixed therein.'" Where a sheriff is a constitutional offi
cer, however, and a method for removing him is prescribed in the
constitution, then tbat method of removal is exclusive, and not
subject to legislative change, and where the causes for removal are
set forth in the constitution, they are exclusive'· Where the office
of sheriff, or constable, is appointive, then the right of removal re
sides in the appointive power.... Misconduct of a deputy, in which
the principal officer had no part, cannot be made a basis for the
latter's removal.f" Where, however, the constitution places no limit
upon the power of the lawmaking body of a particular jurisdiction,
with respect to providing for the removal of a sheriff, constable, or
other officer, it is within the province of tbat body to provide the
grounds, and procedure for the removal of such officers, and the
power of removal may be by the legislature conferred upon the
governor.28 Statutory provisions may be enacted for the removal
of a sheriff or constable in a summary manner by 8 court.28

Where a constitutional provision provides for the removal of a
sheriff or constable by tbe governor, without specifying the cause

17. Orser v. Glenville WHolen Co., 60
Barb(NY) :l7l, 11 Abb Pr ~S 85.

18. Irwin v. Wright 42 S Ct 293,
258 US 219, lW L E,I :"",73; Pullman
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v. Butterworth, 18 S Ct nai. 169 US
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415; MUg"g-e v. Jackson, 39 So 151, 50
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moved for misconduct in office during 8 prior term. S T However, this
view is not without opposition.38

tllerefor, such removsl must be predicated upon legal cause, and
where a statute or constitution merely provides that the governor
may remove from office, a sheriff (or other designated officer) giv
ing to such officer a copy of the charges against him, and an op
portunity of heing heard in bis defense, arbitrary power is not con
ferred on the governor to remove such officer at will, and such re
moval may not he made except for legal cause.3 • Where a statute
authorizes the removal of a sheriff or constable from office for any
sufficient cause, including incapacity or misbehavior in office, a
constable may be removed from office thereunder for any sufficient
cause, including such as official incapacity, misbehavior, or for a
conviction of malpractice in office, 'but this provision is restricted to
a removal for sufficient legal cause and especially one that relates
to the administration of tbe office and must be restricted to some
thing of a substantial nature directly affecting the rights and in
terests of the public. A removal must be for a sufficient legal cause,
and not one that may be deemed sufficient by a board, commission,
or officer having power of removaLs, Consequently, it may be stat
ed, as a general rule, that rudeness or incivility does not amount to
illegality of conduct or oppression under color of office and is not
a ground for removaL"'" The mere threatening to levy an execu
tion which savors of extortion in order to collect his fees is no
sufficient ground for removal of sheriff or constable.ss Of course, a
sheriff may be removed in appropriate proceedings lawfully insti
tuted, for failing to enforce the laws.... It is generally true that
an officer may be removed, under statutory provision, for collecting
or receiving illegal fees. M Conduct of sufficient gravity may war
rant the removal of the officer guilty thereof, although it took place
before his election.... In some jurisdictions an officer may be re-

17. State T. Welsh, 79 NW 369, 109
10"'. 19; Territory v, Sanches, 94 P
954, 14 NM 491, 20 AC 109; State T.
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Howse, supra.
38. Thurston T. Clark, 40 P 435, 107

Cal 285.

30. State v. Verage. 187 NW 130,
177 Will 295, 23 ALR 491.

31. Lencaeter v. Hill, 71 BE 731.
138 G& 405, AC 1912C 272; State •.
Duluth, 55 NW 118, 53 Mioo 238, 39
Am se R 595.

31. Matter of King, 53 Hun 631, 6
NYS 420, 35 NY 8t 792, 2 Silvernail
356; Lancaater Y. Hilt, supra; aee also
Clerk's Cue, Cro Jac 506; Earle'e Caee,
Cartb 173; Reg. v. Treasury Commr'e,
2 Per & Da. 498. 10 Ad & EI 314, 37
ECL 121, see .Iso note AC 1912C 275.

3S. Lancaater v. Hill, supra.
H. State Y. Reichman, 188 SW 225.

597, 135 Tenn 653, 685, AC 19158 889.
but Bee State v. Donahue, 135 NW 1030,
91 Neb 311, AC 10130 18 and note,
see alec State .... Howse, 183 SW 510,
134 Tenn 87. AC 1917C 1125. This
cese holds an officer may be removed
for conduct occurring in a preceding
term.

35. U. S. v. McPherson, 28 F Cas
No. 15704, 1 Ha.yw a: H 105; U. B. ....
Merryman, 20 F Caa No. 15.759&, 200
lIaylO & II 337.

38. Matter of Guden, 75 NYS 794.
71 App Diy 422, 84 NE 451. 171 NY
529.
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CUAPTIm XXXIV

Sr.CB.
737. Duty of (~ronrr to Hold Inquest.

738. Time of Holding an Inquest.

730, Place and When Jnqucat to Be Held.

740. The Cor(\II\'r'll .Im y.
741. Erred of Di"olwdif'r!ce of Sum mODS.

742. At tenduncc of Witll<.'::'sl's.

143. Swearing" of witueesee.

744. Contempt by wit nvsscs.
745. Inetructioue to the .Iurj-.

146. View d Hody.

747. Examinatinn of Witnesses.

748. Puhli(· l lear ing.

749. AlltoPlY in Con nect ion with Inquest,
750. Reduction of Fvidl'l1ce to Writing.

751. Inquest Over ~;l'.('rlll Bodies

752. Signin,l{ of IIl!jllhitioli 1111<1 Return.

753. Warmnt and Arrefit, of ..o\c('u~ed.

§ 737. Dnty of Coroner to Hold Inquest.-The duty of a coroner
to hold an illqlH>c,! over a dead body is generally regulated by stat
utes" which s.hould be consulted in each ju r-isdietion for guidance
with respect therrto. However such statutes are gener-ally limited,
in the requirinz of the holdiug' of an inquest, to cases in which the
death prusu mptivr-ly result.eel from violeuce. or t.he facts and cir
cumstances sm-round ing the death are such as to indicate that the
death was pr-oduccd hy vio l.-nt meuns.!

In England it was the duty of the proper coroner to hold an in
quest over all of the bodir-s of pet-sons who had died in prison. The
reason lls~:i:~IH'd for this rule is that it was for the protection of
the prison li('ep('n:.~

In the ver-y nature of things a Iarge amount of discretion must
be ecrn mit tod to the cor-ouor ali to whether or not an inquest will
be held. H(IWI'VCr, ther-e are at atu tr-a expressly dectaring that no
inquest shall be held cxcc pt where it is provided for within the

V. AII('o County, 81 NE 471, 168 Iud
539,11 A. C. 1021 end note, Lancaster
County v. Mishler, too Pa 624, 45 Am
Rep 402.

8. Huntly v. Zurich General Accident
and Liability Insurance Company, 280
Pac. 163, 100 Cal App 201.

7. Lancaster County v. Holyoke, 8U

pra; Miller v. Cambria, 29 Pa Super
166; In re Ross, 10 Pa Diat &. Co 701;
IJaytock v. Nickel, 19 Pa Diet &; Co
671, 24 North Co 96; In re Coroner's
Inquest, 1 Pa Co 14, 3 Kulp 451; In
re Voigt's Fees, 2 Pa Diat &; Co 104j
Albaugh-Dover Company Y. Industrial
Hoar-d ot Illinois, 115 NE 834, 278 m
179; Clark ('.0. Yo Callawal, 12 SW 756,
62 Ark 361.

terms of the statute itself;3 but still considerable discretion is re
posed in the coroner as to wben the facts of a given case Come with
in the statutory enactment providing for an inquest." If a ('oroner
has improperly or illegally beld an inquest there is no appeal or
review of this decision. Probably his fces therefor could be 11.11.
lenged, or, if he is paid a salary, it m ight be contested; or, under
some statutes charges for removal from office could be filed. If the
inquest has not been held, but is determined upon, then it seems
an injunction will lie to prevent it.4 a Even though the coroner
acts illegally in holding an inquest. no question can be made by
reason thereof on the right of jurors and witnesses to lawful fees
or compensation.f'"

The result of the inquisition may not be resorted to for the pur
pose of showing that the coroner acted illegally or improperly in
holding the inquest, as where it is determined that the death was
produced by natural causes....,

Two reasons have been assigned for the holding of an inquisition,
and they are: first, to lay a foundation for a criminal prosecution
in case the death was feloniously brought about, and, secondly, to
make such investigation and take measures to prevent the guilty
party from escaping. The requirements of law are satisfied if
there is a reasonable hasis to suspect that the death was felonious.s

An inqnest is proper if the death appears to have been produced
by suicide." However, if it appears clearly that the death was the
result of illness, or from natural causes, or was a pure accident
without fault or negligence on the part of anyone, or by an act of
God, or was due to the negligence of the deceased himself, then
under most statutes an inquest is not necessary." In case death

3. Moore v. Box Butte Company. au
pr&.

.. Peoria Cordage Company v. In
dustrial Board of Illinois, supra; Leu
caster County v. Holyoke, aupra : State
Y. Perry, 150 NE 18, 113 Ohio St 641.

b. Haytock v. Nickel, infra; Finarty
v. Marion Co., 103 NW 712, 121 fa 543.

tb. Moore v. Box Butte Company,
supra.

4e. Huntly v. Zurich General Accl
dent and Liability Insurance Company,
infra; Doialiniere v. St. Louis Co., 32
Mo 375; Morgan v. San Diego Cc., in
fra.

II. Peoria Cordage Company v. In
dustrial Board of Illinoia, supra. Stults
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328,21 LRA 3fl4; Moore v, Box Butte
CUITlPIlIlY, III NW 4tl9, 18 Neb 561.

2. Hex v , f:rfl.hllnl, 93 LTNS 371, 69
JP 3~~4, 21 Tn. 570.

1. Peoria. COrdll);(' Compeny •. TII
dustrial Boord of lllin.na, II{) N g ono,
284 111 no, L1L"IUIHF )·L~~; LIIIH'IlRter
County v. Holyoke, 5;; NW [1,"',0, 31 Neb
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is snddeu and accidental, a coroner is usually safe in holding an
inquest,R However, the coroner should not act arbitrarily or cap
tiously in holding an inquest to increase his fees." In all cases it
seems, however, on the decision of the coroner to hold an inquest
a presumption i~ raised-which, of course, is rebuttable-that he
acted in good faith and on a sufficient basis.I? As a necessary con
sequence of the operation of this rnle, it will Dot be assumed that
the coroner in holding an inquest was actuated by malice, or R de
sire for revenge, or thnt he was prompted in holding the inquest
for the purpose of private gain.1I Some courts have gone so far
88 to hold a w id e latitude is allowed the coroner in determining
whether an inquest is necessary or will be held. l 21

It is not necessary in every case under the statutes, even where
the death is produced feloniously, to hold an inquest, as where the
person who did the killing is known and is in custody.13 So, too,
in some jurisdictions a coroner's inquest may be dispensed with if
an oath is made as to the cause of death and filed with the coroner.14

The sounder rule is that a coroner is not required to make any
preliminary investigation before holding an inquisition""· but
the numerical weight of authority countervenes this position.I.. It
is submitted the reasoning of the Supreme Court of Missouri is un
answerable, and is not weakened by the array of anthority to the
contrary, the court saying:

"How is the coroner to be guided in exercising his jurisdiction in
a given case l and when is it properly invoked in acting in this
eapacity t There is not (nor could there be in the nature of things)
any classification of circumstances by law circumscribing his ac
tion, or fixing precisely the limits of his authority. The nature of
his duties and the object to he attained must guide his discretion,
acting. as we must presume he does, under a sense of his oblige
tions as an officer and the sanction of an oath. When called upon

§ 738. Time of Holding an Inqnest.-U the inquest is regarded
as the discharge of a ministerial duty, it may be held, it seems. at
any hour of any day of the week, and therefore it is Dot invalid
because held on Sunday or a holiday; but the situation seems to be
different where the inquest is regarded as the exercise of judicial
power. IS

§ 739. Place and When Inquest to Be Held.-In general the in
quest must he held in the territorial jurisdiction of the coroner
and the body must be found within that jurisdiction before the
coroner of the particular territorial jurisdiction would have a r-ight
to proceed. The inquest, it is sometimes declared, should be held
at the place where the death occurredl 8 Where the body has been
removed from the county where the death occurs, it seems that
the inquest may be held in the county to which it was removed.!"

to act, he will decline or proceed to the investigation accordingly
88 the circumstances of the particular case are, or are not, of such
a suspicious character as to render proper an official examination
and of these he is the sole judge. Bnt if he act, and the result
shows the death to have been caused neither by violence, nor to
have been the result of casualty, it does not follow that the inquest
was improper, or that his authority was illegally exercised or
abused; for the circumstances in this class of cases may furnish no
stronger grounds for supposing criminal agency than in cases wher
the verdict of the jury may disclose a natural death. The law has
imposed no limits on the discretion of the coroner, by means of
any preliminary inquiry or otherwise, for the purpose of restr ictimr
his action in making inquests; and when he acts, the presumption
is he has acted in proper cases." I"e

ler, 100 Pa 624, 4.'S Am Rep 402. ROflH'
of the autborities holding a coroner'"
inquest is judicial in character art':
Peo. v. Jackson, 84 NE 65. 101 NY 2fJ.1.
15 LRA{NS) 1173, 14 AC 243; In re
Cooper, 6 Ont Pr 256; Blaney v. State.
21 AU 547, 74 Md 153.

See See. 28. I!lupra.
18. In re Senior, 117 Nf; 618, 221 NY

414. 167 NYS 98, 140, I79 App Dtv
748; Giles v. Brown, 1 MiII.(SCI 230;
Rio Grande County.... Wilson, 55 p
1082, 20 Colo 29.

17. Bethelomew County v.•Jameson,
88 lnd 164; see also, 64 Ind 624.

14c. Boisliniere v. St. Louie Co., I!lU
pra.

See also,
Huntly v. Zurich General Acci

dent and Liability Insurance Company.
supra. note 4c thle eectton, Morgan T.

San Diego Co., supra. note 4e this eee
tion, both balding the result does not
determine whether tbe inquisition was
properly held.

15. State v. Perry, 150 NE 78, 113
Obio Bt 641; Devine Y. Brunswick.
Balke-Collander Co., 110 NE 7RO. 270
III 504, AC 1917D, 887; Rex v. Ferrand,
3 B. cl AId. 260, 106 Eng Reprint 859.
7 ERe 144; Lancaster County Y. Misb·
700899

13. State T. Hogan, 85 So 557, 204
Ala 325.

1". Patrick Y. Emploj-ere Mutual
Liability Ins. Company, 118 SW(2d)
(Mo Appl 110.

lta. Bolelinlera Y. St. LoW. County,
32 Mo 376.

14b. Young .... Puluki Co., 86 SW
229, 74 Ark 183, 4 AC 1101; Stult. T.

AHeDi Co.• supra; In re Coroner's In
quest, 7 Diat 588. 20 Pa Co 860: Len
cuter County T. Holyoke, supra.

8. Albau,gb-Dover Company .... In
dustrial Board of Hllnoie, eupre r Sevier
.... Gleeson, 32 Haw 387.

•. State v. Perry, supra; Lancaster
County v. Miahler, 8upra; Coty T.

Baughman, 210 NW 348,60 S Dak 372,
48 ALR 1205 end note.

10. Lancaster County T. Misbler, su
pra.

11. .Jameecn ... Bartholomew County,
ft4 rnd 624; flee aleo, 88 Ind 164.

11. Morgan .... San Diego Co., 88 P
720, 3 Cal App 454.
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§ 740. The Coroner's Jury.-A coroner's jury is usually a
"picked up" or summoned jury, and not one drawn from the reg
ular jury box, and if a sufficient number, who have been called for
jnry duty and regularly subpoenaed or summoned, fail to appear,
tbe jury may be completed from the bystanders. The number of
jurors required to complete the panel is generally regulated by
statutc.::3 \Vhen sufficient veniremen or talesmen are present, the
duty of the coroner is then to select a jury, and it seems that he should
examine the jurors on their voir dire, since they are required to pos
sess the same qualifications as jurors in consuetudinary actions at
law.24 The jurors who act may be subpoenaed by the coroner in
person or in accordance with any statutory mode prescribed in a
particular jurisdidion.2 G At common law, however, this duty

In any case, as a general rule, the inquest may be held in the ju
risdiction where the body is found, wiihont regard to where the
death occurred.'s The fact that a partial autopsy was held in the
county where the body was found does not fix the place of holding
the inquest.t"

At one timc, under the common law, the holding of the inquest
was eonfincd to the territory where the injury causing the death
had been reecivet!. The reason for this rule was that the result of
the inquest pe rf'or-med the function of an indictment, and the tech
nical requir-euu-uta of the law with respect to venue were impera
tively required to be ohserved.2 0 Under the operation of this com
mon law rule, if the blow were struck in one county and then be
fore death, the injured party was removed to another, where he
died, the coroner of the place of death had no jurisdiction.'"

The place of holding an inquest in the United States is largely
regulated by statute in our time.""

§ 743. Swearing of Witnesses-After the witnesses have been
subpoenaed and appear, they are sworn as other witnesses in or
dinary actions and snits.:D

§ 744. Contempt by Witnesses.-II a witness refuses to attend.
or after attending is otherwise guilty of an act amounting to cou
tempt of court, he may be punished by the coroner, or his attend
ance may be compelled by attachment.sa A justice of the peace,

NE 467. 129 m 557, s LRA 65; Lan·
caster County v, Holyoke, 55 N\V 950.
37 Neb 328, 21 LRA 394.

30. Peo. v. Fitzgerald, 11 NE 378.
105 :S-Y 146, 59 Am Rep 483.

31. Com. v. \Varden of Jail, 9 P.
Di~t & Co 395, 41 York 82, 75 PiUsb
Leg Journal 163, 6 Wash 120; Crocker
on Sheriffs (3rd Ed.) Sec. 652.

32. Com. v. Higgins, 5 Kulp(Pa.
269; State .... Knight, 84 NC 789.

33. Com. v. Higgins. 5 Kulp(Pa)
260; Com. v. W arden of Jail, 9 P .. Ilillt

seemed to devolve upon an appropriate officer, and eould be die
charged either by a aheriff or constable....

§ 7U. Elfect of Disobedience of 8nmmoD8.-A coroner no doubt
possesses power when conferred by statute to punish as for con
tempt anyone, regularly subpoenaed or summoned for jury duty
at an inquest, who contumaciously refuses to attend.P" When the
jury has been assembled, they should be sworn, first on their voir
dire, and then questioned with respect to their competency and
qualification, and after a sufficient panel has been chosen, then they
should be sworn in accordance with the statutory oath.Z8 It seem«
that the swearing of the jury and every step taken throughout th
proceedings should be in the presence of hoth the jury and the
coroner, and the swearing in of the jury, at least, should take place
in the presence of the dead body.2" A post-mortem, however,
ahould not be made in the presence of the jury.30 The very nature
of the proceeding is such as not to allow peremptory challenges to
the jurors. It seems, too, that there can be no challenges fOI'
cause, nor motions to quash the panel entertained.

§ 742. Attendance of Witnesses.--Coroners as a rule have pow
er to compel the attendance of witnesses.P! This power must be
conferred by statute, or must be provided for in the organic law,
or it does not exist.

28. City Coroner v. Cunningham, 2
Nott &. McC (sq 454; Jameson v.
Bartholomew County, 64 Ind 524, gee
also, 86 Ind 154; State v. Moorhead,
159 NW 412, 100 Neb 298.

11. EJ[ parte McAnnully, 2 T. U. P.
Charlt. P. 310.

See See. 7«, infra.
28. State v. Knight. 84 NC 789.
28. State v, Mackles, 108 So 410, 161

la 187; Rex v, Ferrand, 3 B. & Aid
260, 108 Eng Reprint 659, '1 ERe 144 j

United States Life Ins. Co..... Vocke, 22
';\'02701

172 and note; Germanle Life In8. Co.
v. Roee-Lewln, 51 P 488, 24 Colo 43, 65
Am St Rep 215; Peoria Cordage Com
pany v. Industrial Board of Illinois,
119 NE 996, 284 111 90. LRAI918E
822; Morris &. Co. v, Industrial Board
of Itlluoie, 119 NE 944, 284 III 67,
LRAI918E 919.

2-1. Withipole's Case, W. Jones 108.
82 Eng Reprint 105, Oro Car 134, 79
Ens; Reprint 718, Ley 81, 80 Eng Re
print 645,7 ERe 171; Crocker on Sher
ifl'8 13rd Ed.) Sec. 951.

25. Crocker on Sheriffs (3rd Ed.)
Sec. 951; Davia .... Bibb, 42 SE 403, 116
Ga 23.

18. Rio Grande County v. Wilson,
supra.

19. Huntly v , ZmirlJ General Acci
dent and Liabituy Iueurance Company,
280 P 163, 100 ell! App '201.

20. 2 Hale'li PI Cr 60; Peoria Cord
age Company v. ln.Iustrinl Board of 11·
Iinoie, 119 NE !Hh, ~g4 III 90, LRA
1918E 822.

21. Reg. v. Great Western R. R.
Company, 3 R .t Can Cae 161, 3 QB
333. 43 ECL 749, 6 fur 823. However
Bee, Reg. v. Orand .Junct.ion R. Co., 3
Per & Dav 57, 11 Ad &:. EI 128.

U. 4 AC 1163.
28. Reg..... Dutton, 1 QB 486, 7 EnO
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§ 746. View of Body.-Before the taking of evidenee aetually
com mences, it is the duty of the coroner and the jury to new the
body together, and unless this is done, the inquest i. void.'"

§ 745. Instruetions to the Jnry.-It seems that after the jury
has been selected and the inquest is ready to proceed, the lirat duty
of the eoroner is to instruct the jury 88 to their dnties in the prem
ises."

The jury may ask for, and it is the coroner's duty to give, his
opinion on the law touching the jury's duty."'·

§ 747. Examination of Witneso88.-The examination of wit
nesses before tbe eorouer is rather informal, and likewise largely
in the discretion of the coroner 88 to the manner and scope of the
Yme.8 S

The accused has no right to be present or to be confronted with
witnesses, or to offer any witnesses in his own behalf. Neither
has he any right either by his counselor in person to eross-examine
witnesses, unless such right finds sanction in a statutory provision

.eting as a coroner, has the same power 88 a coroner to enforce the
attendance of witnesses, and to compel witnesses to answer inter
rogations propounded to them.as•

The power of a coroner to punish con tempts must be found in an
applicatory statute, or it does not exist,""· Under appropriate
statutory authority a coroner may he invested with authority to
punish con tempts generally as when an inquest hearing is ob
structed or disturbed, and the warrant therefore must be found in
• statutory enactment or constitutional provision.3 S e An inelucta
ble eonclusion results from a eonsideration of the authorities that
the coroner possesses no inherent power to punish contempts.

40&. F..x parte Meyer8, 26 BW 196, 33
Tex Cr. 204; Boehm v. Sovereign Camp
W. W. 84 SW 422, 98 Tex 376. 4 AC
1019 and note.

4Ob. Crocker 00 Sherifl'8 (3rd Ed.j
Sec. 956.

4Oc. State T. Griffin, 8upra; Aetna
Lite Ina. Co. Y. Millward, euprej Mat
tee of Collins, supra.

4Od.. Crocker 00 Sheriff. (3rd Ed.)
Sec. 96l1.

toe. Peo. Y. Taylor, 59 Cal 840.

-iOf. PPO. Y. Taylor, aupr.; Ganett
Y. St. Louie Tran8it Co. 118 BW 68,
219 Mo 65, 16 AC 678; Hastenon v,
St. Louis TranAit Co. 103 SW 48, 204
Yo 507; Counselman v. Hikhcock, 12
B Ct 195, 142 UB &47, 35 L ed 1110.

of the particular jurisdiction.s" The state's attorney, however,
may be present and cross-examine witnesses.88

The view of the body by the jury is of such great importance
that if a burial has taken place, the body must be exhumed. to

the end that such view may be had, and if a view of the body can.
not be had, there is no authority to hold an inquest."" If there
is nothing left of the body except the bleached skeleton, it will not
warrant the holding of an inquest.v"

It is sometimes provided by statute, under conditions prescribed
therein, that an accused may be present and represented by coun
sel and cross-examine witnesses.4 o a

It must not be supposed that the accused may not ha . e counsel
at an inquest. Although such counsel cannot interrogate or crc-.».
examine witnesses, still he may advise the accused or suspected
person with respect to rights in answering or refusing to answer
questions.40 b

Witnesses called on an inquest, except 88 hereinbefore noted,
have no right to be represented by counsel; neither may other in
terested parties claim such right of representation.·....

Generally it is the province and duty of the eoroner to examine
witnesses called.40d

The accused or suspected person cannot be compelled to testify
at an inquest. The rule as to eompelling witnesses to testify does
apply to the accused or suspected person."....

Any witness testifying at a coroner's inquest may refuse to an
swer 8 question tending to incriminate him.4 0 '

37. Aetna Life Ins. Co. v. Millward,
supra t State Y. Griffin, 82 SE 254, 98
se 105, AC 1916D 392 and note;
Boehm v. Sovereign Camp W. W., 84
SW 422, 98 Te. 376, 4 AC 1019 end
note; Mat~r of Collins, 11 Abb Pr
(NY) 406, 20 How Pr 111.

31. In re Coroner's Inquest, 7 Diet
;',66. 20 Pa Di8t 685.

39. Sejrup v. Shepard, 275 NW 887,
ZOI Minn 132; Meads 'Y. Daugherty, 25
SE 915, 98 Ga 897; Burnett v. Leek
awanna Co. 9 Pa Co 95; In 1'41 Voigt's
Fees, 2 Pa Dist & Co 104; Fayette v.
Batton, 108 Pa 691; Rambo v. Cheater
County. 1 Cheater Co 416; Lancaster
County T. Holyoke, 66 NW 950, 37
Neh 32s, 21 LRA 394.

40. Meada Y. Daugherty, 25 SE 916,
9B Gil. 697.
TO.T03

Sec. OJ4; Res: T. Ferrand.. 3 B. & Aid
260. 106 Eng Reprint 859, 7 ERe 144.

34a. Crocker on SherifJ8 (3rd Ed.)
See. 001.

35. Rex v. Ferrand, 3 B. 4: Ald. 260,
106 Eng Reprint 659, 7 ERe 1«; Peo.
Y. Jack800, 84 NE 65, 191 NY 293. 15
LRA(NS) 1173. 14 AC 243.

S8. Aetna Lite Ins. Co. T. Millward,
82 BW 364, 118 Ky 718. 26 Ky Lew
589. 4 AC 1092, 68 ALB 285.

.t. Co 395, 41 York 82. 75 Pithh L.g
Journal 78:1, 6 Wuh 120; Kuhlman Y.

Ban Franciaco Superior ce., 55 P 689,
122 Cal 636; Peo. v. Taylor, 69 Cal
840; In re Coroner, 11 Phila(Pa) 387.

33.. Faucett v. State, 134 P 839, 10
Oklo Cr 111. LRAIOI8A 372.

S3b. Kuhlman Y. San Francisco Su
perior Ct., aupra.

33c. Kuhlman v. San Francieeo Su
perior Ct.. supra,

H. Creeker OD SheriJl'a (3rd Ed.)
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The refusal to answer a particular interrogatory, or to testify
generally, on the g-round that evidence might incriminate the wit
ness, may not be used thereafter to impeach the evidence of the
witn ess ...Og

While the accused person may not adduce evidence to prove his
innocence, atill it is the coroner's duty to call all persons as wit
nesses who possess any knowledge of the matter under investiga
tion j and it is immaterial whether the evidence be for or against
the accused or suspected person, it is the duty of the coroner to ad
duce it. 40"

§ 748. Public Hearing.-It seems that the hetter practice is that
the hearing be public, and this is particularly true where the in
quest is treated as judicial in its nature.,n

After the inquest is concluded, then the jury should retire and
consider its verdict. During the jury's deliberation only the jurors
may be present , the coroner is not excepted from the operation of
this rule of law .&1. However, in the United States, a jury's verdict
is not binding on anyone. It may not be set aside, nor appealed
from. But at one time, at common law in England, the situation
was different. The verdict of the jury served as an indictment,
and could be made the basis of a prosecution.4 3

It is the duty of the coroner to receive the verdict, and there is
a presumption that the evidence sustained it; and the fact that
the verdict is in thc form of an opinion of the jurors does not in
any way milit.ate against its validity. The jury has no right to re
eall its verdict after it has once been filed. 43 The jury's verdict
should state what the evidence shows with respect to the identity
of the deceased, the time, plaee, and cause of his death, and the
name of the person guilty of the homieide, if known, and if un
known, it should be so stated.....

While it is true that a jury'. verdict is not binding on anyone
is not res adjudicata, and concludes no right., still it ought to h~
noted that a seeond inquest cannot be held where a legal one ha.
already been had and it haa not been legally set aside Or an
nulled.....•

§ 749. Autopsy in Connection with Inquest.-It is a gener-al
rule that a post-mortem or autopsy may not be performed, or
caused to be performed by the coroner, unless an inquest is rl'gll.
larly held, without the consent of the next of kin of the deceased."
The autopsy or post-mortem is regarded by some courts as an ill
tegral part of an inquest."

§ 750. Reduction of Evidence to Writing.-The evidenee heard
at a coroner's inquest is usually required to he reduced to writ in{!
and signed by the witnesses and filed in some public office ani i<
subject to inspection generally; but the requirements are sat isfied
if the substance of the evidence is reported and signed by the wit
nesses.,n The record should indicate under the coroner's cert.iti.ia to
that the witnesses were sworn and that the record is correct and
true." However, in view of stenographic competency, the in
quests are generally heard and reported in shorthand and tran
scribed and thereafter signed. This procedure has greatly lessened
the labor attendant upon inquests.

§ 7111. Inquest Over Several Bodies.-It seems where a num
ber of persons are killed at one and the same time that there may
be a joint inquest over all of the bodies.4 D However, it seems where
the bodies have heen removed to different places that an inquisi-

40g. See author it.iea note 40f, supra,
this section.

-lOb. Matter of Colfiue, supra.
41. State .... Griffin, 82 SE 254, 08 SC

105, AC 1916D 392 and note. See how
ever, Boehm v. Sovereign Camp W. W.
84 SW 422, 98 Tn 316, 4 AC 1019 and
note.

41... Crocker on Sheriffs (3rd Ed.I
Sec. 959.

4'_ Peoria Cordage Company v. In
dUHtri_1 Board of Ilhnnia, 119 NE 096,
284 m 90, LRAHI ,,~: R22; SmRII8 v.
State, 28 SE 981, WI Ga sro, 40 LRA
369.

[2 And....on on Sh.riffa]--45

U. Slate v. Moorhead, ]59 NW 412,
100 Neb 298; Armour v. State Indus
trial Board, 113 NE 138, 273 JlJ :iDO;
New York Life Ina. Co. v. McNelly, 79
P(2d) 948, 52 Ariz 181; Fountain
County v. Van Cleave, 40 NE 978, 19
Ind App 643.

44. Gilea v. Brown, 1 Mill (SC) 230;
Pet.tereon v. .Ieckeon, 211 lit App
fl46 (ccronee'e jury baa no pow
er to fis: civil liability); Bishop v.
Chit-ago Reil we ye Company, 204 m
App 205 (coroner's jury has 00 pow
er to fix civil liahility); In re Smith,
4 Lane Law Review 302.
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44&. Fountain County v. Van Cleave.
supra: Crocker on Sheriffe (3rd Ed.)
Sec. D60a.

But see Sec. 950.
Smlth'e Coroners and Coneteblee

(2nd Ed.} 2:1; Peo. v. Budee. 4 Park
Cr (S'Y) 519; Morgan v. San Diego
Co. R6 P 720. 3 Cal App 454.

41, Sandy Y. Morgan, 87 NE 131,
171 [nd fl74. 131 Am St Rep 213, 85
NE 722.42 [nd App 269; Finley v. At
lantic Transport Comnany. ll!) NE 715,
220 NY 240, LRAI917E 852. AC 1917D
726, 157 NYS )]24, 112 App Div 907;:
Darcy Y. Preebyterfan Hospital, 96 NE
700

695.202 NY 2;';9, Ann Ca8 19120 123R:
see also. 06 NE 1113. 20:1 ~y 547. 122'
NYS 1120, 137 App Div 924.

4S. Coty v. Baughman, 210 N\" :J4R.
50 SOak 372, 48 ALR 120;. and note.

47. In re Marvin Shaft Inquest, :I
Pa Co 10; In re Coroner's Inquest, 1
Pa Co 14, 3 Kulp 451; United States
v. Few, 25 Fed Cae No. 15077, 1
Cranch C. C. C. 456.

48. Pea. v. Collins, 20 Row Pr (NY)
111; Peo..... White, 22 Wend (NYI
167; see however, 24 Wend 520.

49. St. Clair e. Bollman, ]5 III App
279; Francie ". Tioga, 8 Pe Co 163.

[2 Anderson on Sh.,-iffs]
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tion may be beld where the bodies are.'" It has been held, however,
that separate inquests are necessary in all cases.en

§ 7511. Signing of Inquisition and P.etum.-Tbe inquisition and
return of an inquest should be made out by tbe coroner and
signed by him, wberein the names of the jurors should appear in
full, and not by initials. However, the jurors may sign, wherever

. required, by marks.5 2

§ 753. Warrant and Arrest of Accused.-In some jurisdictions
it is the coroner's duty, upon a verdict being rendered that a cer
tain person is guilty 01 an offense in connection with .the death, to
issue 8 warrant of arrest for such person, and to deal with him
thereafter 8S the law directs.G3 However, this matter is covered
by local statutory enactments, wbich should be consulted.

The fact that the suspected person is arrested because of a find
ing by a jury at an inquest does not deprive him of his rights given
by law in a criminal case. An inquest cannot take the place of a
preliminary hearing or examination.5 3 •

50. Fayette v. Batton, 108 Pa 591:
Rambo v, Cheater County, 1 Chester Co
416.

51. In re Marvin Shaft Inquest, 3 Pa
Co 10; Weaver v. Northampton Coun
ty. 2 Lehigh Val. LR 408.

52. In re Coroner's Inquest, 1 Pa Co
14, 3 Kulp 451. In re Marvin Shaft

Inquest, 3 Pa Co 10; In re Evanll. 4 Pa
Co 89; In re Smith. 5 Pa Co 88; In"
Crosby, 3 Pittab (Pal 425: State v.
Evan", 27 La Ann 297.

53. Crocker OD Sheriff'. (3rd Ed.)
See. 968 et eeq.

G3a. In the Matter of Remecer, 63
Ho.. Pr (NY) 256.
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The following forms are suggested. It should be understood.
however, that they are not drawn with regard to the law of any
particular jurisdiction and before they are used or relied upon they
should be checked with local law. They are merely supplied here
as general forms.

NO. 1

Oath of Olllce of Sheriffs, Coroners and Constables

I do solemnly swear (or alllrm) that I will support the constitu
tion of the United States, and the constitution of the State of
.......... , and that I will faithfully discharge the duties of the
office of sheriff (under sheriff, deputy sheriff, or coroner) of the
County of ..•......... (or of constable of the town, precinct or dis
trict of •••••••••••• ) according to the best of my ability.

NO.2

Sheriff'. Bond

Know all men by these presents. that we are
held and firmly bound unto the people of the state of ..........•
in the penal sum of $ ; for which payment well
and truly to be made, we bind ourselves, our heirs, executors, and
administrators, jointly and severally. firmly by these presents.
Sealed with our seal and dated the day of ...•.••••• ,
19.....

Whereas, the above bounden hath been elected
to the office of the sheriff of the county of .....•.... at the gen
eral election held therein (or at a special election held therein) on
the day of . . . .. . . . Now therefore, the condition of the
above obligation is such, that if the said shall
well and faithfully in all things pcrform and execute the office of
sheritl' of the said county of doring his continoance
in the said office, by virtue of the said election, withoot fraud, de-

TOO

ceit or oppression, then the above obligation to be void, otberwise to
remain in foil force and effect.

........................ (L. S.)
....................... (L. S.)
. (L. S.)

Sealed and delivered in tbe presence of
.......................................

Witness

Witnes~

NO.3

Bond Given by One Appointed to FlU a Vacancy

(Insert the following in place of tbe recital in No.2)

Whereas, the ahove bounden ...•.•....•...•... has been ap
pointed hy the governor of the state of (or otber appointing authority,
as the board of county commission, as tbe case may be) .......•.... ,
to execute the duties of the office of sheriff of the county of ..••......
during the vacancy therein, caused by the death of .......••... , late
sheriff of said county, (or, caused by the resignation or removal
from office of , late sheriff of said county). Now
therefore the condition, etc.

NO.4

Renewed Bond

(Insert the following in place of the recital in No.2)
Whereas, the said was duly elected sheritl' of

the couoty of ....•• -. •. at the general (or at a special) election
held therein 00 the ..••.. day of , 19 ; and wbereas,
the said ........•....... did duly enter upon the duties of the
said office and hath continued in said office until this time, and now
is the sheriff of said couoty. Now therefore, the cooditloo, ete.
'710
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NO.5

Oath of the Surety

State of .••••••••••••} ss,
County of ....••.....

A. B. and C. D., the sureties on the within bond, being severally
duly sworn, each for himself says : That he is a freeholder within
the state of , and is worth the sum of thousand
dollars, over and above all debts whatsoever owing by him, and ex
clusive of property exempt.

A. B. .
C. D...........•.....

Sworn to this day of , 19 before me R. H.,
Clerk of County of ........•... , or, County Judge of County of
• •• 4 • 4 •••• ' ......

(Clerk or County Judge)

NO.6

Clerk's Approval to Be Indorsed on the Bond

I approve of the within bond, 88 to its form and manner of execu
tion, as well as to the sufficiency of the surety.

J. B., Clerk of County,
or, County Judge of County.

NO.7

Clerk's Certificate that the Sheriff Has Qualified

State of ....•....•... } ss.
County of ..

I certify that C. D., sheriff elect of the county of ...••••••...
has this day taken the constitutional oath of office, and caused the
same, together with the bond required by law, duly approved by me,
by my certificate thereof, indorsed thereon, to be filed in my office.

In witness whereof I have hereunto set my hand and affixed
my seal of office this day of , 19 .

A. B., Clerk of Connty.
(L.S.)

711

NO. 8

Assignment by the Old Sheriff to the New Sherilf

TillS INDENTURE, made the day of ..•....... , 19 ,
between A. B., late sheriff of the county of of the one
part, and C. D., now sheriff of the said county. of the other part.
as follows:

Whereas, the said C. D. has this day served on the said A. B.
the certificate of the clerk of the said county, that the said C. D..
has taken the constitutional oath of office, and has caused the same.
with the bond required by statute, duly approved by said clerk,
to b. filed in the office of the clerk aforesaid: Now, therefore, this
indenture witnesseth that the said A. B., as such late sheriff as afore.
said, in pursuance of the statute in such cases made and provided .
hath delivered possession and set over to the said C. D., as such
sheriff, the county jail (or jails) of the said county and the appur
tenances; and also the following processes. papers and prisoners.
to-wit :

A summons and complaint and copies thereof, to the .....••.....
court at the suit of against .
dated , A. B., Attorney.

A summons, affidavits and order of Hon. C. H. D., a of
the court, and copies thereof, to hold the defendant to
bail in the sum of $......•.. , wherein IS

plaintiff and .........•.••••... defendant. A. R, Attorney.

An execution upon a judgment in the conrt in which
· is plaintiff and is defendant.
for $ rendered , 19 '. received .
19 , at o'clock, p. m., A. R, Attorney.

An execution against the body of at the suit of
· . . . . . . . . . . . . . .. for $............ docketed .
and received A. B., Attorney.

The defendant has been arrested thereunder, and is now upon
the liberties of the jail of said county.

Also the bond of said with .
as his surety, for the liberties of said jail, in the penalty of
$ and dated , 19 ..

Also the body of ......•••...•... confined in the said jail for'
grand larceny upon the warrant of commitment of .•••••••••••••. "
· .....•••••. and also the said warrant
'H2
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C. D., Sheriff of County.

A. R, Sheriff of County.

A. B., (L. S.)
Late Sheriff of County.

Also, the jail records, now at the jail; three stoves , ..•••••.
blankets, cord. of wood, etc.

In witne88 whereof, the said party of the first part has hereunto
aftIxed his seal and the name of office the day and year first above
written.

NO. 12

Deputy's Bond

Know all men by these presents, that we ..•••••••••••.•. are held
and firmly bound unto A. R, sheriff of the connty of .
and state of , in the sum of thousand dollars,
to be paid to the said or his certain attorney,
executors, administrators, or assigns, for which payment well and
truly to be made we bind ourselves, our heirs, executors and ad
ministrators jointly and severally firmly by these presents. Sealed
with our seals and dated the .....••.•. in the year one thousand
nine hundred and .

Whereas, the above bounden .......•......•.... has been ap
pointed to tbe office of under sheriff, (deputy sheriff, or deputy
sheriff and jailer) of the said county of by the said
....•.••........ as such sheriff: Now tbe condition of this obli-
gation is such tbat if the above bounden shall well
and faithfully execute and discharge the duties of the said office
of under sheriff during his continuance therein, without any deceit,
fraud, delay, neglect or oppression, and shall save harmless and
indemnify the said A. B., his executors and administrators from
and against all acts or doings, or neglect of duty of him the said
................ as sucb under sheriff, and payoff and discharge
and save him harmless of and from all judgments, penalties, fines,
costs, charges and damages in any action or proceeding that may
be brought against the said as such sheriff, by
reason of any act or omission done, committed or suffered by the
said as such under sheriff; and will likewise pay
and discharge and save the said A. R, harmless from any costs
and expenses he may incur or be put to in defending any action
or proceeding commenced against him 8S such sheriff, by reason
of any acts or doings, or neglect of duty of him the said .
. . • . . . .. as such under sheriff, whether such action or proceeding
is rightfully brought against the said A. R, a. such sheriff, or not;
and that the said will pay to the said A. R, as
such sherjff, his proportion of the legal fees received by him the
said at any time, as such under sheriff as afore-
said; and also that said will, at the termination
of his appointment DS such under sheriff, account to and with the
said A. B., his representatives, assigns or duly authorized agent,
for all moneys collected or received by him as such under sheriff
88 aforesaid, including all legal fees for services as such under
'I'U

(L. S.)
'113

A. R, Sheriff.

NO. 11

Appointment of Under Sheriff, Deputies and Jailer

Know all men by these presents, that I, the undersigned, Blteriff
of the county of do hereby appoint .
of in said county, under sheriff, (deputy sheriff, or
deputy sheriff and jailer) in and for said county.

In witness whereof I have hereunto set my hand and seal this
...... day of ..•.__ ..... , 19 ......

NO.9

Acknowledgment of the New SheriJl' of the Receipt of \he Jaib,
etc., Indorsed on a Duplicate of Snch Indenture

I acknowledge the receipt, this day of , 19 ,
of the property, processes, documents and prisoners specified in
the indenture between A. B., late sheriff of connty, and
myself. as present sheriff of said county, of which the within is
a duplicate.

NO. 10

Designation of Place of Keeping the Sheriff's OIIIce

To all whom it may concern: Take notice, that the office of the
sheriff of will be kept at in the ...•..•...
of .........• in said county.

Dated , 19 .
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sheritf, and will pay over all moneys collected hy him aa aforesaid
and remaining in his hands, as well as the portion or share of the
legal fees received by him the said as such under
sheriff as aforesaid, to which the said A. B. is entitled; then this
obligation to be void, otherwise to remain in full force and virtue.

Signed, sealed and delivered in the presence of
... . (L. S.)
...................... (L. S.)
.. ....... ........ ..... (L. S.)

. ',' .
Witness

Witness

NO. 13

Acknowledgment of Bond hy Parties

State of ...•....•.... }
89.

County of ....•......

Personally appeared before me this day of ,
19 .... , to me known to be the persons described in and who executed
the foregoing instrument, and who severally acknowledged that they
executed the same for the use and purposes therein mentioned.

A. B., Justice of the Peace of said County.

NO. 14

Request to Appoint a Special Deputy

To A. B., Esq.,
Sheriff of County:
Please to deputize as special deputy at the in-

stance and request of the plaintiff and at his peril, (or at my in
stance and peril,) to execute a writ of execution against property
at the suit of against for
$ , docketed '" , in the office of the clerk
of ..• .,...... county; and for so doing, this shall be your indem
nity.

C. D.
7UI

NO. 15

Deputation of Special Depnty

I herehy deputize and appoint A. B., of ....••••••• to eIecute
the within (attachment against defaulting witnesses,) according to
the exigency thereof.

Dated, , 19 ..
C. D., Sheriff of County.

NO. 16

Resignation of the Sherlfr

To His Excellency, J. T. H.,
Governor of the State of ..••.•.•.. :

Sir:
I hereby resign the office of sheriff of the county of .••••••...•

to take effect upon the appointment of a person to execute the
duties of the office.

A. B., Sheriff of County.

NO. 17

Representation that the Sherlfr Is in Custody for the Nonpayment
of Money

State of ...•......... }
88.

County of .

In pursuance of the statutes of this state, I, the undersigned, one
of the coroners of said county, do represent that ,
sheriff of said county, has been committed to my custody as such
coroner, by virtue of an execution (or attachment) for the nonpay
ment of money received by him. in virtue of his office of sheriff, and
that he has remained so committed for the space of thirty days.
successively.

Dated ',' .
C. D., Coroner of County.
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NO. 18

Designation of a Coroner to Execnte the Office of Sheri1f

State of ........•.... } ss,
County of .

A vacancy having occurred in the office of sheriff of .
county, and there being no under sheriff of said county in office,
(or the office of under sheriff of the said county having hecome
vacant j) (or the under sheriff of said county having become in
capable of executing the said office,) and there being more than
one coroner in office, I, the county judge of said county (or other
authority), in pursuance of the statutes in such case, hereby desig
nate ...•........... ., one of the coroners of said county, to execute
the office of sheriff of said county, until a sheriff thereof shall be elect
ed or appointed and qualificd.

Given under my hand and seal, this day of, etc.
J. W., County Judge. (L. S.)

NO. 20

Notice of Said Designation

To A. B.:
Sir: Yon have been this day designated by the connty judge of

. County (or other authority), to execute the office of
sheriff of said county, until a sheriff thereof shall be elected, or ap
pointed and qualified.

Dated. '.' •.•.....•••••••••.
J. B., County Clerk.

NO. 21

Removal from Office of Under Sheriff or Deputy

To C. D.:
Sir: You are hereby removed from the office of under sheriff,

(or deputy sheriff) of the county of and will forthwith
hand over all processes and papers in your hands as such under
sheriff (or deputy) for service.

Dated ..

NO. 19 A. B., Sheriff.

C. D.

NO. 23

Admission of Receipt of Criminal Process by the Sheri1f

NO. 22

Resignation of the Under Sheri1f or Deputy

To A. B., Sheriff of the County of :
Sir: I hereby resign tbe office of under sheriff (or deputy sher-

iff) of the county of .

Bench Warrant of District (or other offi-
cer) Attorney of County,
on indictment for forgery.

Dated and received by me for execution

19 ....

A. B., Sheriff,
By E. F., Deputy.

.• • • • "_°0 •••••• ,

vs.

C. D.

THE PEOPLE

718

Appointment of a Person to Exeente the Omce of Sheri1f

State of ....•........ } ss,
County of .

Vacancies in the office of sheriff and under sheriff of said coun
ty having occurred, and A. B., the coroner solely in office, (or all
the coroners of said county in office having successively) neg
lected or refused to execute, within the lime required, the bond
required in such case, I, the county judge of said county (or other
anthority), do hereby appoint C. D., of to execute the
officc of sheriff of the said county, nntil a sheriff shall be duly elected,
or appointed and qualified.

Given under my hand and seal, etc.
J. W., Connty Judge of County.
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NO. 24

Return of Rescue and Resistance to Criminal Procea

State of }
88.

County of .•....••...

I, the sheriff of said county, do certify and return to the court
of in and for county, now here, that
by virtue of the within warrant, delivered to me for execution on
the day of ,19 , I did on the day of
•••••••••• t 19 .... , proceed, as by the said writ I was commanded,
to execute the same; and that when I had arrived at the dwelling
of the said in in said county, and had
demanded admittance after having duly announced the purpose of
my coming, I was resisted and violently assaulted by said .•....•.
....•... and " , his son, and one ,
then present, and was violently beat and bruised by the said
.... _...............................................•..••.. 0'

and that in consequence of said resistance I was nnable to execute
the said writ alone or with the aid of my deputies, but was com
pelled to raise the power of the county to aid in enforcing the exe
eution of the same.

Dated ...••••••.•. , 19 ... 0,

A. R, Sheriff of County.

NO. 25

Return of Rescue and Resistance to an Execution

State of .....•••.•...}
88.

County of .••••••••••

I, the sheriff of said county, do certify and return to the .•••••••••
court now here, tbat by virtue of the within execution, to me di-
rected and delivered for execution, I did on the day of
.......... , 19 .... , between the hours of ten and eleven o'clock in
the forenoon proceed to the residence of the defendant in .
in said county to execute the same 8S I am therein commanded,
and that having beeu invited into the dwelling house of the defend.
ant by the said defendant, I then and there in due form levied on
ODe pianoforte then in the possession of the said defendant under
and by virtue of the said execution, and while taking the same inlo

719

my possession, I was violently resisted by the said ...•••••••• 0 ••••

and one and ,. then and tbere
aiding the said defendant, and who then and there violently and
with force rescued the said levy and ejected me from the house
and that before I could command assistance to retake the same the
said pianoforte was removed and I have not been able to find the
same.

Dated .... ,.,. ... ,' 19 ....
A. R, Sheriff of County.

NO. 26

Return to Warrant on Arren

I have arrested the within named defendant, and have him now
here in my custody before the court, as I am within commanded.

Dated •••••••••••• , 19 .. ,.
A. B., Sheriff.

NO. ?:1

Return of Arrest and Commitment to Jan

I have arrested the within uamed defendant and have committed
him to jail.

Dated .••••••••••. , 19 ....

A. R, Sheriff

NO. 28

Return Where I50me Found and Othen Not Found

I have arrested the within named defendant•........•....... ,
and have him now here before the court; but the within named
................ , cannot be found.

Dated ,. •. ,19,. ••
A. B., Sheri1r.
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A. R, Sheriff.

NO. 29

Return to Warrant for Larceny Where the Property II Fonnd

I have arrested the within defendant and have also taken the
property alleged to be stolen, which I found on the person of the
defendant, or in the possession of the defendant, and have him and
the said property now here before the court.

Dated .••••••••.•. , 19 ....

No. 32--34FORMS No.2!h'l1 SHERIFFS, CORONERS, AND CONSTABLES

NO. 32

Indorsement of Warrant in Another County

State of .•..•••.••.•• } ss,
County of ...••..•.••

It appearing satisfactorily to me by the oath of ......•....•....
that the signature of ......•......... to the within warrant, is in
the handwriting of said , the justice of the peace
within mentioned; I do hereby therefore authorize .
the person bringing this warrant, or any other officer to whom such
warrant may be directed, to execute the same in said county of .

NO. 30

Return Where the Magistrate Issuing the Warrant Is Absent

I have arrested the within defendant as I am within commanded;
and I further return that on making snch arrest, I forthwith
brought the said defendant to the office of the magistrate before
whom the within warrant is made returnable, but that said magis
trate was then absent therefrom and could not be found, to proceed
upon the said warrant,

Dated , 19 .
A. R, Sherilf.

A. R, Justice of the Peace of County.

NO. 33

Return to Such Warrant Where the Defendant Desires to Be Let
to Bail in the Connty Where Arrested

I have arrested the within defendant, in pursuance of the within
warrant, and of the indorsement thereon.

Dated, , 19 ..
A. R, Sherilf of County.

NO. 31

Return Where the Magistrate Issning tbe Warrant Has Gone OUt
of Office

I have arrested the within defendant as I am within commanded;
and I further return, that at the time of such arrest, the magistrate
issuing the within warrant had ceased to be such magistrate, by
the expiration of his term of office, (or by resignation of his said
office, or removal from office, or removal from the town, or county
then certify the disposition made of the prisoner).

Dated , 19 .

[2 Andereon on Sheriffe]-48
A. R, Sherilf.
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NO. 34

Certill.cate of MagiBtrate Letting the Prisoner to Bail

I certify that tbe within defendant, having been brought before
me by the officer making return thereto, and such defendant requir
ing to be let to bail by me, I have taken his recognizance and with
................ and of in said coun-
ty, in the sum of $ for his appearance at the next court
having cognizance of the offense, in tbe county of and
have delivered such recognizance and this warrant to such officer (or
otherwise as the law directs).

Dated, ,19 ..

7211
C. A., Justice of Peaee of Connty.

(2 And....on on Sherlff_]
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NO. 35

Return \0 Search W&rraIlt for the Delivery of otnclal Boola and
Papers

I have searched the place designated in the within warrant and
cannot find the within mentioned official books and papers or any
of them (or have found the within mentioned books and papers,
and have the same here).

Dated, , , 19 .
A. B., Sheriff.

NO. 36

Return to Search Warrant for Stolen Goods

I have executed the within search warrant as I am within com
manded, by making diligent search in the place designated in the
warrant for the goods therein described; but eannot find the said
goods, or any part thereof.

Dated ....•..•....... , 19....
A. B., Sheriff of County.

NO. 37

The Same When Goods Are Found

I have executed the within search warrant. 8S I am commanded,
and have found the said goods in the place desiguated, and have
them now here, as I am within commanded.

Dated ...•........, 19..••.
A. B., Sheriff of County.
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NO. 38

The Same Where Goods Are Found, and Person In Whose POllession
They Were, Arrested

I have executed the within search warrant as I am within com,
manded, and have found the said goods in the place designated, ill
the possession of C. D.; and there being reason to believe that he
is the person wbo stole them, have arrested him and have him now
here with the said goods.

Dated, , 19 .
A. B., Sheriff,

by C. B., Deputy,
or, E. F., Constable.

NO. 39

The Same Where Other Goods Are Found In the Place Desiguated,
Supposed to Be Stolen, Are Taken

I have executed the within aeareh warrant sa I am within eom
manded, and have found the said goods in the place designated;
and I have also found in the same place a piece of silk and a piece
of linen, and which it is reasonable to believe were stolen also, and
I have the same, with the goods described now here hefore the
court sa 1 am within commanded.

Dated, ..••...••... , 19....
A. B., Sheriff.

NO. 40

Return \0 Search W&rraIlt under the Statutes to Prevent Gambling

I have made diligent search at the place desiguated and on the
person of the defendant for the gambling apparatus described in
the within warrant, and have found and taken the following
................ , which I have now here before the court as I am
within commanded.

Dated, ...••••••••. , 19.•••
A. B., Sherilf.
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FORMS ON THl!: INVESTIGATION OF THE ORIGIN OF FIRES

NO. 41

Subpoena for Wituess

The People of tbe State of to A. B., C. D., and E. F.:
We command you and each of you that all business and excuses

being laid aside you be and appear before tbe undersigned sberiff
(or one of the coroners) of the county of at .
and OD, etc., to testify and give evidence upon an in-
quest then and there to be had to investigate the origin of the fire
at the dwelling of G. F., on street, in on
the , 19 , and hereof fail not at your peril.

Witness the hand of the sheriff (or coroner) this day of
.......... , 19 ..••

G. n., Sheriff of County,
or, J. K., Coroner of County.

This form could be used where a prosecuting or district attorney
has power to summons witnesses on an investigation.

NO. 42

Oath to Foreman of Jury

You do swear that you will well and truly inquire whether the
dwelling house of E. F., situate on street in .
which was lately injured (or destroyed) hy fire, was maliciously
set on fire, (or attempted to he set on fire) and how and in what
manner such fire happened (or was attempted) and all the circum
stances attending the same and who are guilty thereof, either as
principal or accessory and in what manner; and that you wiII make
a true inquisition thereof according to the evidence offered you
or arising from an investigation of the place where the fire was
(or was attempted;) so help you God.

NO. 43

Oath to the Jurors

The same oath which K. L., the foreman of this inquest hath on
his part taken, you and each of you do now take, and shall well
and truly observe and keep ou your part, so help you God.

NO. 44

Oath to Witness

The evidence you shall give upon the inquest concerning the burr
ing (or attempted burning) of the dwelling house of E. F. situa .
on street in lately destroyed (or injured) It)
fire, shall be tbe truth, the whole truth and nothing but the truth,
so help you God.

NO. 45

Examination of Witnesses before the Jury

State of ...•.•••.... } sa.
County of .

Examination of witnesses produced, sworn, and examined on
day of at before A. B., sheriff (or C. D., one of
the coroners) of the county of and .
jurors, good and lawful men of the said county, duly summoned and
sworn by the said sheriff (or coroner) to inquire whether the dwell-
ing house of E. F., situate on , street in which
was lately injured (or destroyed) by fire, was maliciously set on
fire or attempted to be. and how and in what manner such fire
happened or was attempted, and all the circumstances attending
the same, and who are guilty thereof. either as principal or acces
sory, and in what manner, and to make true inquisit.ion, according
to the evidence, or arising' from an investigation of the place where
the fire was (or attempted).

M. N., being duly sworn and examined, testifies and says that
(Signed) M. N.

Subscribed and sworn before me
this day of , 19 .

A. B., Sheriff,
Of, C. D., Coroner.

The testimony of the other witnesses to folio....
'728
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(L. 8.)
(L. S.)
(L. S.)
(L. S.)

Certl1lcate to Be Annexed to the Testimony

I do hereby certify that the foregoing testimony of the several
witnesaes appearing npon the inquest was reduced to writing by
me and that the foregoing testimony is the whole of the testimony
taken on such inquest, and that the same is correctly stated as given
by the witnesses respectively.

A. B., Sheriff,
or, C. D., Coroner.

NO. 46

Inquisition

State of ..,' ......•...} ss.
County of ........•..

Inquisition taken st in said county, on the ..•••..
dsyof , 19 , before A. D., Sheriff (or C. D., One of
the coroners) of said county upon inspecting the place where the
tire was (or attempted) upon the oath of ..

:::::::::::::::::::~~~d 'a'~d 'I~~i~l' ;,;~~. ~f 'ti;e' ~~id .~~~~;;.d:.i;
summoned and sworn to inquire whether the dwelling house of
E. F., situated on street was maliciously set
on tire, (or attempted to be) and how and in what manner such tire
happened, (or was attempted) and all the circumstances attending
the same, and who were guilty thereof, either as principal or acces
sory, and in what manner; do say upon thcir oaths aforesaid, that
the said dwelling was wilfully and maliciously set on tire, (or at-
tempted to be) by E. F., for the purpose of defrauding '" .
insurance company of the amount of the policy issued to him by
said company on the premises; and that there were no accessories.

In witness whereof as well the said sheriff (or coroner) as the
jurors aforesaid have to this inquisition set their hands and seals
on the day of the date thereof.

A. B., Sheriff
E. H., Foreman
H. L, Juror
K. L., Juror

etc., etc.
OR: that the same was fired by one , an evil

disposed person in consequence of ill feeling towards the owner,
'l'g'll'

and that M. N. was present and aided the said in
setting tire to the building.

OR: that they are unable to ascertain the origin and circum.
stances of the fire.

OR: that the same was wilfully set on tire by some person or per.
sons to the jury unknown.

OR: that the same caught tire in eonsequence of a defect in the
ehimney.

OR: accidentally, in consequence of a stove standing too near a
wooden partition.

NO. 47

WarTant to Arrest the Party Charged by the Inquest with the
Crime

To the Sheriff or any Constable or Marshal of the County of

Whereas, by the inquisition of .. ~ .
good and lawful men of said county, taken upon their several oaths
before me, tbe sheriff (or one of the coroners) of said county, at
.......... in which E. F. is charged with having designedly set on
fire the dwelling house of said E. F. for the purpose of defrauding
the insurance company of tbe amount of the policy held
by the ssid E. F. on the premises; you are therefore hereby com-
msnded in the name of the people of the state of forth-
with to arrest the said E. F. and bring him before me at ..••••....
to be dealt with according to law.

Given under my hand and seal this day of ,
19....

s. B., Sheriff.
7g8
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NO. 48

Warrant of Commitment of the Incendiary

The People of the state of to the sheriff (or any con-
stable or marshal) of the county of ...•.••••. and to the keeper
of the common jail of said county:

Whereas, E. F., having been charged upon inquisition taken be
fore A. B.. the sheriff, (or C. D., one of the coroners) of said coun-
ty of the oath of with having designedly set on
fire the dwelling house owned by him for the purpose of defraud-
ing the insurance company of the amount of the policy
issued by it to him on the premises, and the said E. F. having been
hrought hefore the said A. B. (or C. D.) to ansWer to the said
charge, aud having taken the examination of the said E. F.

These are therefore to command you and the said sheriff, consta
ble or marshal, that you forthwith convey and deliver to the keeper
of the said jail. the said E. F. and you, the said keeper are herehy
required to receive the said E. F. into your cnstody in the said
common jail, and him there safely keep until he shall be discharged
by due course of law.

Given under my hand and seal at ...••.••.. in said county. the
...... day of 19 .

A. B.• Sheriff,
or. C. D., Coroner.

NO. 49

Recognizance by Witnesses at the Inqnest

State of } ss,
County of •••••••••••

Be it remembered that on this day of 19 ..••
I. K., L. M. & N. O. of .........••• in said county, personally ap
peared before me. A. B., Sheriff (or C. D.• one of the coroners) of
said county, and severally acknowledged themselves to be indebted to
the people of the state of each separately in the sum of
•.•...•... dollars, to be made and levied of their goods and ehattels,
lands and tenements to the use of the said people. if default shall he
made in the condition following: The condition of this recognizance
is such that if the above hound en I. K.• L. M. & N. 0 .• shall personally
he and appear at the next court of ..............• to he held in and
for the said county of to give evidence in behalf of the
people against E. F. for wilfully setting fire to his dwelling bouse, sit-
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uated on street in on or about .
as well to the grand jury as the petit jury, and do not depart the said
court without leave, then this recognizance to be void and of no effect;
otherwise to remain in full force.

D.K.
L. M.
N. O.

Subscribed and acknowledged the day snd year first above writ
ten.

A. B. Sheriff,
or C. D., Coroner.

NO. 50

Recognizance by Witness with Sureties

State of } ss,
County of .••••••••••

Be it rememhered that on this day of , 19 ....•
J. K. and M. N. and O. P. all of the town of ......••.... in said
county. personally came before me, the sheriff (or one of the coroners)
of the said county, and severally acknowledged themselves to be in
debted to the people of the state of ..•.•....... , in manner follow-
ing: the said J. K. in the sum of and the said M. N. and
O. P. in the sum of , each to be levied of their respective
goods and chattels, lands and tenements to the use of the said people,
if defanlt shall be made in the following conditions:

The conditions of the above recognizance is such that if the ahove
bounden J. K. shall personally be and appear at the next .
court, to be held in and for the said county of to give
evidence in behalf of the people against E. F. for wilfully setting
fire to his dwelling house, situate on street in ......•...
on or about as well to the grand jury as
the petit jury and do not depart the said court without leave, then
this recognizance to he void and of no effect; otherwise to remain in
full force.

J. K.
L. M.
N. O.

Subscribed and acknowledged the day and year first ahove written.
730
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NO. 51

Sheri1rs Proclamatioa

PROCLAMATION.-Whereas a court of ..•.•••••••• • ... is ap-
pointed to be beld at tbe court house in in and for the
county of on the day of 19 .
proclamation is therefore hereby made in conformity to a precept
to me directed and delivered by the district attorney of .
county on the day of ...........• 19 to all persons
bound to appear at the said court by recognizance or otherwise, to ap
pear thereat, and all justices of the peace, coroners and other officers
who have taken any recognizance for the appearance of any person
at such court, or who have taken any inquisition or the examination of
any prisoner or witness, are required to return such recognizance, in
quisition and examination to the said court at the opening thereof,
on the first day of its sitting.

Given under my hand at the sheriff'a office in the •.•••••••••.
of on the day of . . 19 ..

A. 8., Sheriff of County.

NO. 52

Return to the Precept of the Distrio\ Attorney

State of ..••......... } ss,
County of .

I have executed the within precept as I am within commanded, by
having duly summoned the jurors drawn for the court mentioned
therein, to appear thereat; by making immediate proclamation 88

therein commanded, and causing the same to be published in a pub
lic newspaper printed in said county once a week from the receipt of
the said precept, until the time appointed for said court;" and by hav
ing the prisoners in jail brought before the court with .11 process and
proceedings in any way concerning them in my hands.

Dated 19 ..
A. 8., Sheritf of County.
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NO. 53

Return to Precept Where the Prisoners Are Not All Brought into
Oourt

The same as the last, to the asterisk; then add: "and that I am
ready to bring before the court now here the priaonera in jail as it
may direct."

Dated , 19 ..
A. B., Sheriff of County.

NO. 54

Summollll to Oonstable to Attend Oourt

SHERIFF'S OFFICE OF COUNTY
• 00 19 .
To C. D., Constable of tbe town of ....•..•.... in said county:

Sir: You are hereby summoned to attend as a constable, at the
sitting of the court at the court house in the .
of on the day of at ten o'clock
in the forenoon.

A. 8., Sheriff.

NO. 55

Oerti.flcate of the Attendance of Oonstable a~ Oourt

State of } ...
County of .

I certify that the following constables were summoned by me to at
tend the sitting of the ....•..... court, beld at the court house in
the of commencing on the day of
.......... , 19 .... and that they have attended as such constables,
the number of days set opposite their names respectively:

A. B., four days.
C. D., five days.
Dated ,19 ..

E. F., Sherilf of County.
7:12
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734

NO. 58

A. 8., Sherifl of County.

A. 8., Deputy Sheriff
For Sheriff

of County.

Personally

BOW SUMMONED:

Personally
By leaving notice with h ie
wife, in his absence

"18."

Return of Service

WHEN
SUMMONED:

May 14, 1940
JJ 17, "

The above named grand and petit jurors were duly summoned
by me for the term of the court above designated, at the times
and in the manner set opposite their names respectively.

Dated , 19 .

Notice to a Juror Who Cannot Be Summoned Personally

Mr. D. C., of Merehant:
Sir: You have been drawn to serve as a juror at a

court to be held at the court house in .
on the . 0 ••• 0 •• day of , 19 at 10 o'clock, a. m.,
whereat you are required to attend without fail.

Dated 19 ..

Petit Jurors
E. F.

PERSONS TO
BE SUMMONED:
Orand J urors

A. 8.
C. C.

NO. 57

Directions to Deputy to Summon Juron, and His Return

To C. D., Deputy Sheriff:
You will summon the persons named below, to appear at the

court of to be held at the court house in .
on the day of , 19 next, at o'clock,
a. m., as grand and petit jurors as indicated below, opposite tbeir
respective names. They are to be summoned at least days
hefore the first day of the court, hy notifying eacb of them per
sonally, that they are drawn as such jurors, and informing them of
the time and place where they are required to attend; or if they
cannot be found, then they may be summoned by leaving at their
respective place of residence, with some person of proper age, 8

written or printed notice (copies of which are herewith enclosed).
And you will return this to me as soon as the service is complete,
and previous to the sitting of the court, first noting opposite the
names of the persons summoned respectively, the time when sum
moned, and the manner in which they were summoned, whether
personally or by leaving a notice at their respective places of resi
dence, and signing the certificate below.

Yours, etc.
Dated , 19 .

A. 8., Sheriff.

NO. 56

Calendar of Prisoners in Jail, for the Court

To the court of of ...•.. 0 ••••• county, now here:
I, the undersigned, sheriff of the said county, do ccrtify that the

Collowing calendar is a correct list of the prisoners now detained in
the jail of said county, the times when committed, by what process,
and the cause of commitment. (Here set out.)

Dated , 19 .

A. Bo. Sherifl of County.
'1'38
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NO. 59

Return of Jury List of Summoning Jury

State of ...••••.••.•• } ...
County of .••••••••••

To the court of of county. now here;
I, the sheriff of said county, to whom the within lists of jurors

(or said court were delivered for service, herewith return the same
to the court now here; and I certify and return that all the said
grand and petit jurors therein named, were duly personally sum
moned to attend said court at the time and place mentioned in the
said lists, at least days previous to the sitting of the said court
at the time and place mentioned in the said lists, at least days
previous to the sitting of the said court; except A. B. and C. D., who
could not be found, but who were in like manner duly summoned
to attend, as aforesaid, by leaving at their respective places of
residence, with persons therest of proper age, a partly printed and
partly written notice, stating that they were drswn as such jurors,
and designating the court, time and place at which they were re
quired to appear; and E. F., who has removed from the county, and
G. H., who cannot be found in the county, and who has no known
place of residence therein.

Dated.,. , 19,. .
A. B., Sheriff of County.

NO. 60

Return of New Grand Jury or Talesmen

State of ..........••. } ...
County of ..••....••.

Pursuant to the direction of the court of .....• , ..... of said coun
ty, now bere, contained in the annexed certified copy of order of said
court, I have summoned the following persons to appear forthwith, to
serve as grand jurors (or petit jurors,) to-wit; A. 8., farmer of ....
.. ' ; C. D., mechanic of .••••••.••••

Dated ••••••••••••• 19....
A. B., Sheriff.

736

NO. 61

Return to Jury List Drawn at the Ooon

State of ....••••••••. } sa.
County of .••••••••••

I, the sheriff of said county do certify and return that I have
duly personally summoned to attend this court forthwith, (or at
............ ) the following persons as jurors, whose names were
duly drawn by me in the presence of the court for that purpose:
A. C., D. E., F. G., ete., and that C. D. and G. H. could not be found,
and that service was made on them by lesving a written notice of
the time and place where tbey were to appear at their respective
places of residence with persons of suitable age.

Dated ••••••••••••• 19 ....
A. B.. Sheriff.

NO. 62

Return to Venire for Foreign Jury

The execution of the within venire will appear by the schedule
hereto annexed.

A. R, Sheriff.
(Attach the clerk's list of jurors to the venire, and make certifi

cate thereon, as No. 59.)

NO. 63

Proof of Service of a Subpoena, or Summons in a Civil Case

State of .....•••••••• } sa.
County of .••••••••.•

. , being duly sworn, says that he duly subpoenaed
(or summoned) the several persons named below, at the times and
places set opposite to their respective names, by delivering to each
of such persons, personally, a copy of the subpoena (or summons)
hereto annexed, (or a ticket containing the substance thereof) and
at tbe same time showing to each of them respectively, the annexed
738
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$-
$-
$--

A. B.

original subpoena (or snmmons) and paying to each of said wit
nesses, respectively. tbe sum also set opposite to their respective
names, for their fees in going to. and returning from the place
where they are by said subpoena (or summons) required to attend,
and also for one day's attendance thereat. to-wit :

H. H.. Jan. 18 at In said County
C. D., U II II _. U II

E. F., " .. U II U II

.......................
Signature of Affiant.

Snbscribed and sworn to before me•.......••••. , thia .•.....•..
day of 19 .

NO. 64

Proof of Service of a Snbpoena In a 0rimInal Calle

The same as the last in all respects. except as to the payment of
fees to the witneSBe9.

NO. 65

Proof of Service of a Snbpoena Where the Bervice II Made by
Reading the Subpoena

State of } sa.
County of .•..••..••.

A. B.. being duly sworn. deposetb and aaith, that on the .••••.•.
day of ..........• 19 ..••.. , he served the within subpoena upon
the within named and by read-
ing the same to them respectively. (or stating the contents thereof).
(If the subpoena is issued in a civil cause. before a justice of tbe
peace, add) and by paying (or tendering to each of them respec
tively) the sum of •.......... for one day's attendance at the place
mentioned in said subpoena. . ..

Signature of Affiant.
Subscribed and sworn before me .••••••••. this .•.••.•.•.. day

of 19 .

NO. 66

Proof of Service of Subpoena, Where the Witness Conceals Himself

The same 88 proof of service of a summons under the same cir
cumstances. See forms Nos. 112, 113.

NO. 67

Attachment against a Witness

The People of the State of ............• to the Sheriff of the County
of , greeting:
We command you that you attach and bring him

. forthwith personally before our circuit court (county
court) held in and for our county. of on ,
at, etc., to answer unto us for certain trespasses and contempts
against us in not obeying our writ of subpoena, commanding him to
appear OD, etc., at, etc., before said court, to testify in a suit there
to be tried between plaintiff and .
defendant, on the part of the plaintiff (or defendant); and you are
further commanded to detain him in your custody until he shall
be discharged by our said court; and have you then there this writ.

Witness•................ , judge of said court, (or county judge
of said county) at the court house in the town of .........•.. in said
county, the day of 19 ..

J. B.. Clerk.
A. B., Attorney.
(endorsed on the writ.)
Allowed this day of , 19 ..

C. H. D., Judge of said Court.
or. J. W.• County Judge.

738 [2 Andnaon on Sherif"']
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no

NO. 68

The Same in a Criminal Case

The People of the State of , to the Sheriff of the
County of greeting:

We command you that you attach ........••••.... and bring
him forthwith personally hefore our court of ....•••.............
............ held in and for our county of ....••••••••...... at,
ete., to answer unto us for certain trespasses and contempts against
us in not obeying our writ of subpoenal commanding him to appear
on, etc., at, ete., before said court, (or not appearing in pursuance of
hia recognizance) to testify on an indictment there to he tried
against on the part of the people, (or defendant)
and you are further commanded, 'ete., (as the last, and to be in
dorsed in the same way).

NO. 69

Return to Such Attachments

I have arrested the within named .............•.. as I am within
commanded, and have him now here before the court.

Dated ••••••••.. , 19.... '"
A. B., Sheriff.

NO. 70

Return When the Witness is Sick

At the delivery of the within attachment to me for execution, the
within named defendant then was and still continues so sick and
unwell, that it would be dangerous to bring him before the court
here, as I am within commanded; wherefore I have not the body of
the said before the court now here, according to
the command of the within attachment.

Dated, ..•...•..... , 19.... '"
A. B., Sheriff of ..••••,.,•••,.,••• County.
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NO. 71

Permit of lall Physician to Furnlsh Liquor

State of }
C ss.ounty of .

I hereby permit to be furnished for A. B., a prisoner now COn
fined in the jail of said county, at, etc., one pint of cognac brandy
to be given to the said A. B., times a day at '.
etc., in quantities not exceeding one tablespoonful st
each time; and that it satisfactorily appears to me that the said
liquor in the quantities mentioned is absolutely necessary for the
health of the said prisoner.

Dated ••••••• 0 ••• -f 19..••
C. D., Physician of aaid jail.

NO. 72

Account of OoodaPurchued for Employment of l'rlIonen

The County of ..
To A. B., sheriff of said county, Dr.

To purchased for employment of diaorderly persons
in the jail of said county, $500.00

Dated, ,19 ..

State of }
C

ss.
ounty of .

A. B., sheriff of said county, being sworn, says, that the above
account is a correct ststement of the articles purchased by this
deponent, under and pursuant to the order of •..................
of said county, a copy of which ia hereto annexed and further saith
not.

A.B.
Subscribed and sworn before me ..........••
this day of 19 .

C. D., Justice of the Peace.
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NO. 73 NO. 74

$600.00
By cash paid to county treasurer, amount of

purchase ....•.......................•... $500.00
By cash paid to county treasurer, amount of

purchase 50.00

Dr.
in said

Bheri1f's Account for Transporting Prisoners to State Prison

State of :
To A. B., sheriff of .••••......... county,

For transporting ...•..•... convicts from .......•.•••..
county, to ........••..... prison. as follows:
Transportation miles
Maintenance of convicts . . days at $ ..........••

Subscribed and sworn before
me this day of , 19 .

C. D., Justice of the Peace.

A. B.

State of }
58.

County of .....•........

A. B., being sworn. says that he is the sheriff of said county of
. , and that he transported the convicts named in the
foregoing account, from in said county, to the state
prison at on the day of ; that
the whole distance traveled by deponent and said convicts, from
the place of conviction to said prison, is miles, and that
they were thus conveyed by the most direct and expeditious route;
that he was necessarily employed days in carrying- said
convicts to said prison, from said place of conviction; and that the
said account, amounting in the whole to is in all re-
spects correct and true, according to the best of his knowledge and
belief. And further this deponent saitb not.

$500.00
100.00

20.00

20.00

10.00

$550.00
By cash C. D., one of said convicts, his share of

said earnings .
By cash E. T., one of said convicts, his share of

said earnings .
By cash O. II., one of said convicts, his share of

said earnings ...•............•...••••••••

Reportll of Disposition Thereof

To the •••••••••... of the County of ......•...•• :
The following is a true account and statement of the materials

purchased by me, nnder and pursuant to the order of ••••••••••.. ,
made on the day of ...••••.••. , 19 ........•

A. B., sheriff of the county of ..•.•.•.•......•
In account with said County:

To CBBh received of the county treasurer, under
the order of , for the purchase of
materials for the employment of disorderly
persons confined in the jail of said county

To sales of articles, over cost of materials .

I,

$600.00

State of ..••••••••••• } ...
County of .

A. B., sheriff of said county, being duly sworn, says, that the
above statement is true and just in all respecta.

A. B.
Subscribed and sworn to before me
oo this day of '.' _ ,19 ..

C. D., Justice of Peace.
TU

NO. 75

Sheriff's Account for Transporting Prisoners to HOWIe of Refuge
on Reform School

The same as last in all respects, substituting the name of the
proper county, in place of the state of " and the house
of refnge or reform school, instead of the state prison.
7"2
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NO. 76

Account Rgainst the United States for Supporting Prisoners

The United States of America. Dr.
To A. B., Sheriff of County, :

For supporting C. D., a prisoner of the United States, charged with
and in the jail of said county from day of , 19 .. ,
to ...•.... dar of 0,19 , both inclusive, .
days at $ per week, $ turnkey's fees, re-
ceiving and discharging, $ .

Received this day of , 19 , of the United
States from J. M., marshal of the district of ,
. . . . . . . . .. dollars, in full of the above account, for which I have
signed duplicate receipts.

A. B., Sheriff of County.

NO. 77

Coucurreuce of Judge of Court, in Calling a Jury to Inquire as to
the Sanity of a Prisoner Sentenced to Be Executed

State of } ss,
County of .

It appearing to me that there is reason to believe that A. B.,
lately convicted of murder before the undersigned, Judge of the
. . . . . . . . .. court of this state, at court held
at on, etc., and who is now under sentence of death
in the jail of said county, has become insane since the said convic
tion; I do therefore, in pursuance of the statute in such case made
and provided, concur with C. D., the sheriff of the said county, in
calling a jury to make inquest whether the said A. B. be of sane mind
or no.

Dated ..•••••.•... 19 ..
C. H. D., Judge., .•••••.•.. Court.

'I"~3

NO. 78

Notice to the District Attorney of the Bolding of the Inquest

To E. F., Esq., District Attorney of County:
Sir:
Take notice that with the concurrence of the Hon. C. H. D., the

Judge of court before whom A. B., now in the jail
of said county under the sentence of death, was convicted, I shall
proceed to execute an inquest at the jail of the said county in
................ on the day of , 19 , at
. , o'clock noon, to determine whether the said A. B.
be of sane mind or not.

Dated ........ , 19 .......
C. D., Sheriff of County.

NO. 79

The Like in the Case of a Pregnant Pemale

Sir: Take notice that on the, ete., I shall proceed to execute an
inquest to determine whether A. B., a prisoner now confined in
said jail under sentence of death, be pregnant and quick with child
or not.

Dated ,19 ..
C. D., Sheriff of County.

NO. 80

Subpoena of District Attorney

The People of the State of to , Greeting,
We command you that, laying aside ali business, you be and

appear at the jail of the county of in on
the day of , 19...... to testify and give evi-
dence upon an inquest then and there to be taken before C. D.,
sheriff of said county, to determine whether A. B., a priaoner therein
confined, and now under sentence of death, be insane or not; (or be
pregnant and quick with child or not;) and hereof fail not at your
peril.

Witnes8 our said district attorney of said county, at the .
of in said county this day of ,
19 ..

C. B., District Attorney.



FoaMs

NO. 81

No. 81-85 No. 86, 87 SHERIFFS, CORONERS, AND CONSTABLES

NO. 86

E. D.,
Jurors.
C. D., Sheriff.

Oath to JurOI'll

You do each for yourself swear that you will well and truly in
quire whether A. B., the prisoner now here, be of sane mind or not,
(or be pregnant and quick with child or not,) and that you will
true inquest make thereof, according to the evidence. So help
you G<>d.

NO. 82

Where a Juror Is Objected to

You shall true answers make to such questions &8 shall be put
to you touchiog the objection or challenge to you as a juror. So
help you God.

NO. 83

To a Witness in Such Case

You shall true answers make to such questions &8 shaJJ be put
to you, touchiog the challenge of ..•.•.••••.•.• a juror. So help
you God.

NO. 84

Oath of Witness on Inquen

The evidence you shall give touching the sanity of A. B., the
prisoner now here, shall be the truth, the whole truth, ud nothing
but the truth. So help you God.

NO. 85

In Case of Pregnant Female

The evidence you shall give upon this inquest whether A. B., the
prisoner now here, he pregnant and quick with child or net, shall
be the truth, the whole truth and nothiog but the truth. 80 help
y"u God.

'7"5

Inquisition 88 to the Sanity of Prisoner

State of }
ss.

County of .
Inquisition taken before the undersigned, sheriff of the county

of with the concurrence of C. H. D. Judge of the
. court, before whom A. B., now confined in the jail of
the said county under sentence of death, was convicted, at the said
jail, 00, etc., upon the oaths and affirmations of E. F., etc., twelve
electors of the said county, summoned by me to inquire as to the
sanity of the said A. B. The said jurors being each duly sworn
and charged to inquire touching the sanity of the said prisoner,
do upon their oaths and affirmations say that the said A. B. is not in
a sound state of mind, but is of insane mind (or is of sane mind).

In witness whereof, we, the said sheriff as well as the said jurors, ,
have to this inquisition set our hands and seals at the time and place
aforesaid.

Dated , 19 .•••
Jurors.
A. B.,
E. F., etc.

NO. 87

Inquisition in Case of Pregnant Female

State of ........•.•• }
ss.

County of .......•..

Inquisition taken hefore the undersigned, sheriff of ....••.•••.•
county, at the jail in in said county, on the .
day of upon the oaths and affirmations of E. F., & etc.,
six physicians of said county summoned hy me to inquire whether
A. B., a prisoner now confined in said jail under sentence of death,
be pregnant and quick with child or not. And the said jurors each
being sworn and charged to inquire whether the said A. B. be
pregnant and quick with child, and upon their oaths and affinna
tious say that the said A. B. is now pregnant and quick with child,
(or is not pregnant and quick with child).

In witness whereof, etc., as in the last.
'748
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NO. 88

Invitation to Attend the Execution of a Criminal

Sir: Pursuant to the statute iu such case, you are hereby in-
vited to be present at the execution of at the jail
of said county in on the day of .•..•...•.,
19 ..

Dated , 19 .
A. B., Sheritr.

To Hon. C. R D., Justice of the Supreme Conrt.

NO. 89

Certiftcate of the Execution of a Criminal

State of } ss.
County of .....•..•••

I, the sheriff of the county of and other public
officers and persons whose names are hereto subscribed, do certify
that 0 ••••• who was sentenced by the court of .
.......... held in and for the county of on the
........ day, ete., to be executed on this day, be-
tween the hours of ten o'clock in the morning and twelve at noon,
was at the time mentioned, in pursuance of the said sentence, exe
cuted hy hanging by the neck until he was dead, in the jail yard
of the jail in the said county; and we. the undersigned, dO eertify
that we witnessed the said execution, and that the same was eon
ducted and performed in conformity to the provisions of law of this
state concerning capital punishment, and of the said sentence.

In witness whereof, we have at the said jail subscribed our names
hereto, this 0 ••••• day of .... 0 ••• o. in the year one thousand nine
hundred and . 0 0 • 0 ••••

NO. 90

Admission of Receipt of Papen for Servioes

(Title of aetion.)
Received summons and complaint, and order to hold to bail, and

copies to serve, this day of , 19 ..
A. B., Sheriff,
By E. F., Deputy.

NO. 91

Undertaking on Arren

(Title of action.)

The above defendant having been arrested by the sheriff of the
county of and being now in his cnstody, under and
pursuant to an order made by the Hon. G. H. D., a .
of .....•...... court of this state, (or county judge of the eountj' of
........•... ) requiring the defendant to be held to bail in the
sum of dollars : Now, therefore, we, E. F., hide and
leather dealer, residing in in said county, and G. R,
gentleman, residing in the same place, do undertake in the said SUm

of that tha defendant shall at all times render himself
amenahle to the process of the court during the pendency of thi..
action, and to such as may he issued to rnforee the judgment
therein.

Dated ". , 19 .
K. 11'.
Q. B.

7f.8

(Signed) A. B., Sheriff
C. H. Do, Justice "f Supreme Court.
E. n., District Attorney.
C. D., etc.

'J~7
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NO. 92

AfIIdavit of Justification

................................................
Notary Public.

E. F.
G. R.

NO. 94

Notice of Justification of Bail

(Title of action.)
Sir: Take notice that the bail in the undertaking taken on the

arrest of the defendant in this action. will justify before the Hon.
.. , , county judge of County, at his office
in on the day of , 19 , at
. o'clock in the nOOD.

Dated , 19 .

NO. 95

Certificate to Copy Delivered to Attorney

I certify that the within is a true copy of the undertaking, taken
on the arrest of the defendant in the within entitled action.

Dated 19 .
A. B., Sheriff of ..•..•..... _ County.

} ss.

(Title of action.)

State of ..•.••••••...

Coun~ of .•••••...•.

E. F. and G. R., the sureties in the above undertaking being sever
aUy dnly sworn, each for himself, deposes and says that he is a resi
dent and householder (or freeholder,) within the state, and that he is
worth the sum of (the sum mentioned in tbe order fixing bail) over
and above all debts and liahilities and exclusive of property exempt
from execution.

Subscribed and sworn before
me tbi••..... day of ..••.••.•• , 19...•••

C. D., Sberiff.

NO. 93

Certificate of Acknowledgment

(Title of action.)

State of ...••.....•••

County of •••••••••••

Personally appeared before me this day of .
19 ..•.• E. F. and G. R., to me known to be the surety described in.
and who executed the within undertaking, and who severally acknowl
edge that they executed the same for the uses and purposes therein
mentioned.

A. B_. County Judge of '.'" Connty.
7~8

To A. B., Attorney for Plaintiff.

NO. 96

Return of Arrest under Order, and of Holding to Bail

I have arrested the within defendant, pursuant to the within
order, and at the same time delivered to him a copy thereof, and
of the affidavit on which the order was granted; and I have takcn
from said defendant, the undertaking of E. F., hide and leather
dealer, residing' in and G. R., goentleman, residing in
the same place, a copy of which, duly certified by me, is returnerl
herewith.

Dated 19 ..
A. B., Sheriff of ..•••••....• County.

'7110
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NO. 97

Return Where the Defendant Makes a Deposit Instead of Bail

I have arrested the within defendant, pursuant to the within
order, and at the same time delivered to him a copy thereof. and
of the affidavit on which the order was granted; and I have re-
ceived from said defendant the sum of dollars instead
of bail, and have deposited the same with tbe connty clerk of
............ county.

Dated , 19 .
A. R, Sheriff of ..••.•..•••• County.

NO. 98

Certificate of Deposit of Amount Instead of Bail

(Title of action.)
The above defendant having been arrested by me, under and

pursuant to an order of requiring such defendant to
be held to bail in the sum of $ ..............• I hereby certify that I
have received from said defendant the said sum of $ .
instead of bail.

Dated 19 .
A. R, Sheriff.

NO. 99

Certificate of Clerk of Deposit with Him •

(Title of action.)
I certify that A B., sheriff of the county of , has

this day paid into court the sum of dollars, being the
amount mentioned in the order of arrest in this action.

Dated 19 .
J. B., Clerk of ••••• '" •.•.••••.• County.

'7111

NO. 100

Return Where the Defendant is Committed for Want of Ball

I have arrested the within defendant. pursuant to the within
order, and have him in my custody in the common jail of the
county of for want of bail after giving him reasonable
time to procure bail.

Dated 19 ..
A. R, Sheriff.

NO. 101

Return of Arrest and Rescue

I have arrested the within defendant as I am within commanded,
hut the said defendant, before he couId he conveyed to jail. forcibly
rescued himself. on, etc .• at. etc .• and escaped out of my custody;
and since, the said defendant can not be found in my county.

Dated , 19 .
A. R, Sberiff of •••••••.•••• County.

See comment to Form No. 109.

NO. 102

Return of Arrest and that Defendant is Sick

I have arrested the within defendant, who at the time of his
arrest, and still. on this day of 19 , the
last day of the return of this order (or execution, or warrant, or
ne exeat), is so sick that, for fear of his death, I eannot have him
as I am within commanded.

Dated ......••••• _, 19 .
A. D., Sheri1f of Count1.

'7l1a



FORMS

NO. 103

No. 103, 104 No. 105, 106 SHERIFFS, CoaoNERS, AND CONSTABLES

NO. 105

Return of Arrest and Death of Defendant

I have arrested the within defendant and held him in my custody
until on the day of , 19 , when he died
by reason of sickness, (or by suicide, or was murdered), therefore
I cannot have the body of the said ....•••••••. as I am within com
manded.

Dated •••••• ' ..,' ••• , 19 ..... "
A. R, Sheriff of .•••••••.•••• County.

NO. 104

Return of Exemption from Arrest

I arrested the within defendant, as I am within commanded; and
the said defendant claiming exemption therefrom, by reason of hav
ing been duly subpoenaed to attend as a wilness upon the trial
of a certain cause then pending in the .••••••••. court of this state.
between plaintiff, and defeudant, on the
part of defendant, and then to be tried at a .....•.. court, to be held
at in said and having been required
thereto by me, did make an affidavit of such fact. and that he had
not been so subpoenaed by his own procurement, with intent of
avoiding service of process, I did release the ...••....... from
such arrest; and afterwards the said could not be
found in my county; wherefore I cannot have him as I am within
commanded.

Dated , 19 ..
A. B., Sheriff' of ........1IM1Il....... County.

[2 Andonon on 8horlRoJ-48 'In

Affidavit of a Witness to Obtain Discharge from Arren

(Title of cause.)

State of .•....•.••..•

County of ..........•

A. B., being duly sworn, deposeth and saith that he has been legally
subpoenaed as a witness to attend before the court of .
in and for the county of now in session at .
on the trial of an indictment against C. D., on the part of the people.
and that he, this deponent, has not heen so subpoenaed by his own pro
curement, with intent of avoiding service of process j and further thi«
deponent saith not.

A. B.
Sworn to before me this day of .....•.... , 19 ,

C. D., Sheriff of .......•••.• County.

~O. 106

Return of Privilege

At the coming to me of the within order of arrest (or capias ad
satisfaciendum}, the congress of the United States (or the legisla-
ture of the state of ) was then and still is in session; and
that during all the time the within dcfendant was and is a member
of the senate of the United States (or of the assembly of the state
of .......••• ) (or for the th congressional district of the
state of ..•.•..... ) (or for the first assembly district of the connty
of ..•••••••• ); wherefore I cannot have the body of the said
....•••.•••. as I am within commanded.

Dated . "."." ••••.•.•... , 19 ....
A. R, Sheriff of County.

[2 And_reo" on 8h_riffe]
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NO. 107

The Same

The within named at the delivery of the within order
of arrest, (or capias ad satisfaciendum, or writ of De exeat). and
until the return day of the said writ, was minister plenipotentiary
from the King of Great Britain at the government of the United
States; wherefore I cannot have his body at the time and place
within named, as I am within commanded.

Dated ..••••••••.. , 19....
A. B., Sheriff of ..••..•... County.

NO. 108

Retnrn upon Affidavits before Filing

I certify and return, that at tbe time of the arrest of the defend
ant in the within entitled cause under the order made therein by
Hon C. H. D., to-wit; on 19 .. 0 •• I de-
livered to the said defendant copies of the within affidavits, person
ally.

Dated, , 19 .
Ao Bo, Sheriff of .••••..• '.' County.

NO. 109

Return to Process that the Defendant Cannot Be Found

The within defendant cannot be found in my county.
Dated ,19 ..

A. B., Sheriff.
This return will be a proper return to all process where the de

fendant cannot be found, whether it be to a summons, judge's order,
attachment, execution. or De exeat. In some jurisdictions the return
is required that "the within •.••••..•••••••. is not to be found in
•••••••••••• County."

'155

NO. 110

Service of Summons and Complaint upon a Single Defendant

State of } 88.

County of .••••••••••

I certify that on the day of 0 .. , 19 , I served
the within summons and annexed complaint, upon the within named
defendant, iu . 0 ••••••••• 0 in said county, by delivering to him, per
sonally, copies thereof.

Dated , 19 ..
A. B o , Sheriff of ••.. 0 0 0 • •• County.

NO. 111

Where Several Defendants Are Served at Dilferent Times

State of }
88.

County of 0 ••••••••••

I certify that I served the within summons and annexed complaint,
upon the several defendants therein named, by delivering to each of
them personally, copies thereof, at the times and at the places in said
county set opposite their names respectively, to-wit:

A. B., on the day of , 19 , at A
C. D., on the day of , 19 , at B
E. F., on the 0 day of , 19 , at C.
Dated , 19 ..

A. B., Sheriff of .••••••••. County.

NO. 112

Certiftcate that Defendant Evades Sernee, eto.

Stste of }
88.

County of .

I certify that the within defendant is a resident of ..•••••••••.
in said county, and that I have made proper and diligent efforts to
serve the within summons and annexed complaint upon him, but that
such defendant cannot be found within my county, (or, avoids or
evades such service,) so that the same cannot be made personally upon
him by such proper diligence and effort.

Dated 19 .
A. B., Sheriff of . 0 •••••• O' County.

'J5111
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NO. 115

Proof of Service in Such Case

Slate of } as.
Coun~ of •••••••••••

A. B., being sworn, says that on the day of .•••••••..•
19 .... , he made service of the within summons and annexed complaint
upon the within defendant in said county in pur-
suance of the annexed order, (by leaving copies of such summons aud
complaint at the residence of said defendant, with his wife, a person
of proper age,) and by putting other copies thereof, properly folded
(or enveloped) and directed to said defendant at .•.•••.... his said
place of residence, into the post office in said •••••••••. and paying
the postage thereon; and further saith not.

A. B.
Subscribed and sworn before me
this ...... day of ... " ... '" 19 ....

C. D., Justice of the Peace.
II the officer cannot get into the house, or there is no person who

will receive the papers, insert, in place of the part in brackets the
following: "afflx ing the same to the outer door of the residence
of said defendant, the said house being closed," "or admittance be
ing refused," "or, there being no person of suitable age to receive
the same, or there being no person of suitable age who would reo
ceive the same."

NO. 114

Certiftcate of Service of a Summons on a Corporation

Slate of }. as.
County of ••••••••••• .

I certify that on the .....•. day of 19 ...• , I served
the within summons (and annexed complaint) upon the within named
defendants, by delivery to A. B., the president (or managing agent)
of said corporation, personally, copies thereof, in ... 0 • • • • •• in said
county.

Dated 19 .
C. D., SheriII',
hy D. E., Deputy.

'75'7

Certiftcate of Service of a Summons on a Foreign Corporation,
Which Has Designated a Person Residing in the County on
Whom Process May Be Served

State of ...••••••••.. } ss,
Connty of .

I certify that on the day of ." , 19 , 1 served
the within summons (and annexed complaint) upon the within defend-
ant, in in said county, by delivering to A. B., the person
designated by said corporation on whom process issued by authority
of, or under any law of this state, may be served, a copy of said sum
mons (or copy of said summons and complaint) personally.

Dated , 19 .
A. B., Sheriff of ...•..•... County.

No. II6

The Same, Where No Person Is So Designated

I'Hate of } as.
County of .

I certify that not finding any officer of the within named defendant
on whom to make service of the within summons; and the said corpora
tion- having failed to designate a person on whom such papers might
he served, I served the within summons upon the within named de-
fendant by delivery to C. D., a copy thereof personally, on the .
..•...• at in said county , said C. B. at the time being
or acting sa the agent of the said defendant within this state (or doing
business for it within this state).

Dated eee •••• ee •• e. 19 .•••
A. B., Sheriff.

'758
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NO. 117

Oertiftcate of Service npon an Infant under Fourteen VeRnl of Age

State of ..••••••••••• }
88.

Coun~ of •••••••••••

1 certify that on the day of .....•••.. , 19 , 1 served the
within summons (and annexed complaint) upon the within minor de-
fendant, by delivering to him personally copies thereof, in .
. . .. in said county, and also by delivering at the same time and place
like copies personally, to , the father (mother or
guardian) of said infant, (or to .....•••••••••.. , the person having
the care and control of such minor; or to , the per-
son in whose service he was then employed, such infant having no
father, mother or guardian within this state).

Dated , 19 .
A. B., Sheriff of .•.••.•... County.

NO. 118

The Same upon a Lnnatic and His Committee or Guardia.n

State of ..•.••....... }
88.

County of ..........•

1 certify that on the day of , 19 , I served
the within summons upon the within named defendant, by delivering
to him personally, a copy thereof, in in said county; and
by delivering a like copy to tbe committee (or guardian) of said de-
fendant, on tbe day of in , in said
county, personally.

Dated , 19 .
A. B., Sheriff of County.

NO. 119

Undertaking of the Plaintiff to Obtain Delivery of Personal
Property

(Title of action.)
Whereas the plaintiff in this cause has commenced (or is about

to commence) an action against tbe defendant for the recovery of
'1'59

certain articles of personal property mentioned in the aflldavit of
the said plaintiff, to-wit: ....•... _ .

Now, therefore. we A. B., and C. D., both of , mer-
chants, do acknowledge ourselves to be bound in the sum of
.•......... , for the prosecution of the said action for the return
of the said property to the defendant, if retnrn thereof be ad
judged, and for the payment to him of such sum as may for any
cause be recovered against the plaintiff. Dated _., 19 .

(Signed, acknowledged, and snrety to justify as in Nos. 92, 93.)

NO. 120

Approval Thereof by the Sherilf

I approve of the sureties in the within undertaking.
E. F., Sheriff of •••••••••• County.

NO. 121

Undertaking by Defendant Who Requires Return of the Property

(Title of action.)
Whereas, C. D., the defendant in this cause, requires the return

to him of certain personal property taken by A. B., sberiff of the
county of in this action, upon the affidavit and order
of the plaintiff under the provisions of the Code, for the obtaininz
possession of personal property, to-wit . ..............•••.......

Now, therefore, we, E. F., and G. H. farmers, of , are
bound in the sum of (at least double the value of tbe property as
stated in the plaintiff's affidavit,) for the delivery of such prop
erty to the plaintiff, if delivery tbereof be adjudged, and for the
payment to him of such sum as may for any cause be recovered
against the defendant.

(Signed, acknowledged, and aurety to justify, as Noa. 92, 93.)
'180
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NO. 122

Hotlce of Claim by a Third Person

(Title of aetion.)
Sir: Take notice that C. D., claims the property taken by me

nnder the order in this action, and has made affidavit of his title
thereto, and right to the possession thereof, and of the grounds of
such right and title, and served the same on me, and that I do there
fore require to he indemnified by the plaintiff against such claim,
and in default of such indemnity, 1 shall not deliver such property
to the plaintiff, nor keep the same.

A. R, Sheriff of .•_••••• _'." County.
Dated ...••••.•••. , 19....
To E. F_, Esq., Plaintiff's Attorney.

NO. 123

Indemnity against Such Claim

(Title of action.)
Whereas, C. D. claims to be tbe owner of, and to have the righ t

of possession of certain personal property which has been taken
by A. R, sheriff of the county of upon the affidavit and
t.rder of the plaintiff here, under the provisions of the Code for
ohtaining possession of personal property, to-wit:

Now, therefore, we, G. H. and S. K., of .....•.... , merchants, do
undertake and agree to indemnify and save harmless the said A. R,
pheriff as aforesaid, against said claim.

(Signed, acknowledged, and surety to jnstify, as in Nos. 92, 93.)

NO. 124

Return to Order for Delivery of Personal PropertT

State of .•••••••••••• } ...
County of .

I certify and return that on the ..•••. day of, etc., I execnted the
order indorsed thereon, for the delivery of the personal property men
tioned in the within affidavit, by taking possession of the same, (or all
thereof to be found in my county, to-wit: ) and at the same

'161

time I delivered to the defendant (or to the agent of the defendant
from whom the possession of the property was taken; or, and the said
defendant and his agent from whom the possession of the property
was taken not being found, I left at the usual place of abode of the
defendant (or said agent) with a person of suitable age and discre.
tion.) a copy of the within affidavit and order of the undertaking re
quired in sueh case, duly approved by me,' (and the defendant havinrr
failed to except to the surety therein, and also having omitted to
require a return of the said property.P and no person having made
claim thereto, I did, at the expiration of the time prescribed by
the statute for seeking such delivery and making such claim, to-
wit: on the day of _.. , 19 , deliver the property
so taken to the plaintiff, as by the said order I am commanded;
and that on the day of , 19 , I dclivered said
undertaking to the defendant.

Dated , 19 .
A. B., Sheriff of ....•..... County.

NO. 125

Where the Defendant Excepts to the Surety

After' add: "And the defendant having excepted to the surety
therein, and the same having duly justified," and then from" to the
end.

NO. 126

Where the Defendant Claims the Redelivery of the Property

After' add: "And the defendant not having excepted to such
bail, claimed the redelivery of the said property by giving to me
an undertaking in due form, and the sureties therein having justi
fied, and no other person having made claim to the said property,
in due form of law, I redelivered the said propcrty to the defendant,
together with the first mentioned undertaking; and the last men
tioned undertaking, I delivered to the plaintiff."
7611



FoaMs No. 127-129 No. 130-133 SHERIJ'FII. CORONERS, AND CONSTABLES

NO. 127

Where Another Clalnis the Property and the PlaintUf Indemniftes

Alter' add: "And one Eo F. having made claim to said property
by affidavit in due form of law, and the plaintiff having given the
indemnity required by the Code, I delivered the said property to
the plaintiff, and the first mentioned undertaking to the defendant."

NO. 128

Where the PlaintUf Refuses to Give the Indemnity

After' add: "And one E. F. having made claim to said prop
erty in due form of law, and the plaintiff neglecting and refusing
to give the necessary indemnity after being thereto required, I re
linquished the possession of the said property and delivered the
said undertaking to the defendant."

NO. 129

Undertaking on Arrest Where Personal Property 18 Secreted

(Title of cause.)
This action has been brought to recover possession of the follow-

ing described personal property, to-wit: alleged to be
unjustly detained by the defendant, and concealed or removed or
disposed of, so that it cannot be found or taken by the sheriff, and
with the intent that it should not be so found or taken, or with the
intent to deprive the plaintiff of the benefit thereof; and whereas
the said defendant has been arrested in said action by the sheriff
of the county of under and pursuant to an order of
Hen. C. H. D., a judge or justice of the court of this
state, requiring the said defendant to' be held to bail in the sum of
............ dollars:

Now, therefore. we .....•••.•.. "J merchant, and or

farmer, both residing at in said county, do acknowledge
ourselves to be bound in the sum of dollars, for the de.
livery of said personal property to the plaintiff, if such delivery
be adjudged, and for the payment to him of such sum as may for
any cause be recovered against the defendant. Dated ...••••••• e e,

19 ..••
A. B.
C. D.

(Sureties to acknowledge and justify as in Nos. 92, 93.)
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NO. 130

Return to an Order for the Delivery of Penonal Property Where
Hone of the Goods Are Found

1 have made diligent search, but no part of the within described
goods could be found in my county, so that I could make deliverv
thereof, as I am within commanded. .

Dated •••••••••••. , 19..••
A. B., Sheriff.

NO. 131

Indonement of Receipt Papen or Process

Received ••••.• day of , 19 , at o'clock
.. Dl.

A. B., Sheriff of ..••••.... County.

NO. 132

Certi1lcate on Copy of Attachment Ilerved

I certify that the within is a copy of the attachment issued in
this action, with all the indorsements thereon.

Dated •••••••••• "', 19 ....
A. B., Sheriff of ..•..• .,.••. County.

NO. 133

Garnishment, or Notice to Crediton of Attachment

(Title of action.)
To A. B.

(or, The .••••••••••••... Insurance Company.)
(or, The Bank.)

Take notice that, by virtue of the warrant (or writ) of attachment
issued in this cause, with a certified copy of which you are herewith
served, I ettach all the interest of the defendant (in a debt due from
you to the said defendant of about $ ; or, in and to the
shares of capital stock of said bank with the interest, dividends or
profits thereon owned by the defendant; or, the claim of the defend
ant against said insurance company for loss by fire on a policy of
insurance by said company, issued about, etc.).

Dated "' •. , 19 ..
A. B., Sheriff of .......•.. County.
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FORliS

NO. 134

No. 134 No. 135-137 SnERIFFs, CORONEIIS, AND CONSTABLES

NO. 135

$100.00

700.00
50.00
25.00

Inventory and Appraisal of Properly Attached

(Title of action.)
Inventory of the property of the defendant in this cause, so far

as the same has come to the hands, possession or knowledge of the
sheriff of the county of hy virtue of a warrant (or writ) of
attachment issued hy the Hon. C. H. D., taken with the assistance of
...........•.......... , two disinterested freeholders summoned
and sworn by the said sheriff to assist in taking the same this
...... day of ,19 .

A claim against A. B., in favor of the defendant, for
$100.00,

A claim against C. D., for $250.00, but of no value, as
C. D. is insolvent.

A claim ngainst the ....••••••.•.... Insurance Com
pany npon a policy of insurance to the defendnnt, dated
on or about the ...... day of .......... , 19 .... , for
$ ....••••••..• on which there is claimed to be due $1000,
but which the company repudiates.

A house and lot on street, .. , lately
occupied hy the defendant,

One bay horse,
One mahogany sofa,
Dated 19 ..

(Signed) E. F.
C. D.
Appraisen.

A. B., Sherur of ......~ •••• County.
'J1I1i

Oath of Appraisers Aunexed

State of }
88.

County of .••••••• , ••

E. F. and C. D., the above named appraisers, being severally dutv
sworn, each for himself says: that he will well and truly mnke a fnil
and just inventory, and well and truly appraise the property of the
defendant in the above entitled cause seized by the sheriff of ....
.... county by virtue of the attachment in said cause, according to
the best of his ahility.

E. F.
C. D.

Subscribed and sworn before me
this day of , 19 .

A. B., Sheriff of County.

NO. 136

Form of Oath Administered

You and each of you shall well and truly mnke a full and just
inventory, and well and truly appraise the property of the defend-
ant seized by the sheriff of connty by
virtue of the attachment issued against him at the suit of .....
.. ...... according to the best of your ability. So help you Go'l.

NO. 137

Certificate Indorsed on Inveniory

I certify that the within is the inventory and appraisal of the
property of the defendant within named, nttached by me under
and pursuant to the warrant (or writ) of attachment issued by the
Hon. C. H. D.

Dated , 19 .
A. B., Sheriff of ... '.'~' ... County.

'J1I1I



FonMS No. 138,139 ",,0.140 SHERIFFS, CORONERS, AND CONSTA.BLF.S

NO. 138

Bond of Indemnity upon a Claim to Attached Property

(Penal part as No. 12)

Whereas, an attachment has been issued in an action in the
supreme court in Iavor of the above named A. n., against C. D.,
upon which the above named A. C., sheriff of said county of
.......... has attached and taken into his custody certain goods
and chattels, viz:

And whereas, G. II., of ., 0 ••••••• or some other person, claims
the same, (and a jury has, by their inquisition, found the said prop
erty in said claimant i)

Now, therefore, the condition of this obligation is such, that if
the above bounden A B., shall and does well and sufficiently in
demnify, save and keep harmless the said A. C., sheriff as aforesaid.
of, from and against the said claim, and shall pay all costs and dam
ages that the said A. C. may incur or be put to in consequence of
such claim, and shall payoff, discharge and cancel all judgments,
damages and costs that may be rendered against said A. C., by rea
SOD of such seizure, then this obligation to be void, otherwise to be
and remain in full force and virtue.

Signed, sealed and delivered in the presence of:
o 0 0 •••••••••••••••••••••••••••••

Witness
.0 •• 00.0 ••••• ····.0.00 ••••••••••

Witness
(Add affidavit of justification and acknowledgmeot as Nos. 92,

93.)

NO. 139

Undertaking by Plaintiff to Prosecute Actions Concerning Attached
Property

(Title of action.)
Whereas. A. B.• sheriff of the connty of , has attached

a certain claim of the defendant against C. D., concerning which
it is necessary to commence one or more actions j and, whereas, the
Raid sheriff has consented that such action may be prosecuted by
the above named plaintiff, or under his direction:

Now, therefore, we .... 6 •••••••• 00 ••• of .000 ••••• 0' merchants,
767

undertake that the plaintiff will indemnify said A. B., sheriff as
aforesaid, from all damages, costs and expenses on account of suid
actions, or either of them, not exceeding the sum of .. 0 •• 0 000. in any
one action.

Dated , 19 .
(Surety to sign, justify and acknowledge as Nos, 92, 93.)

NO, 140

Execution on a Judgment Where Property Was Attached

The People of the State of ..••...... , to A. B., Sheriff (or late
sheriff) of the County of , Greeting:

Whereas, an attachment was duly issued by the Hon. C. n. D,.
one of the judges or justice. of the court nt the suit of
E. F., against G. H. to the said A. B., as sheriff of said county. and
that such proceedings were thereupon had that the said sheriff seized
and attached certain real and personal property of the defendant, to
wit: (describe it)

And, whereas, the said A. B. still holds the same by virtue of the
said warrant (or writ) and seizure. And, whereas, judgment was duly
rendered in the 0 0 •••• court of this state in the action com-
menced by said attachment in favor of the plaintiff and against the de-
fendant for dollars and o. cents recovery, and
............ dollars and 0 ••• 0 • o. cents costs, the jndg-ment roll
whereof was filed in county on ~he ' day of .
....•. , 19 _" , ., which jndgment was docketed in said county of
••• 0.00.0. on the ... o' 0 day of 0 ••••• 0 ••• ,19 .... ; and, whereas.
there ia now actually due 011 said judgment with interest thereon
from the .. " day of ,19 , $ .

You are therefore required to satisfy the said judgment of the
real and personal property so attached and held by you and to re
turn this execution with your proceedings thereon to the clerk of
the county of within days after your receipt of
the same.

(Tested aad dated as required by local la .... )
E. R.

Clerk
(Seal)
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FoaMS No. 141 No. 142-144 SHERIFFS, CoRONERS, AND CONSTABLES

NO. 144

A. B., Sheriff.

NO. 143

Return to Attachment against an Absconding, Concealed or Non
resident Debtor

A. B., Sheriff.
[2 And....on on Sheriff_]

NO. 142

'1'10

Return to Warrant or Writ for SelJrnre of Ships

In pursuance of the within attachment, I attached and seized the
vessel named within on the day of , 19 , to-
gether with her tackle, apparel and furniture, and she is now and
ever since hath been safely kept by me as I am within commanded.
And that at the time of such seizure I had no other warrant against
the said vessel; but that after said seizure, to-wit: on the .
day of , 19 , I received a warrant of attachment
against the same vessel, issued by the Hon, C. H. C., and in favor
of ..

Dated " .. , 19 ..•.••,

A. in No. 142, ao far aa proceedings conform, and add: "that
having been served with the order of the court appointing A. B.,
C. D., and E. F., trustees of the property and effect. of the defend
ant, and also with the certificate of the clerk of the court that they
had duly filed the security required by law and taken upon them
selves the duties of such trustees, I have delivered over to said
trustees aU of the property, money and effects of the defendant in
my hands, received by me under and pursuant to such attachment."

When the Warrant or Writ Has Been Discharged

State as above, all tbat has been done under the attachment and
then add: "that having been served with an order of the court,
discharging the said warrant (or writ) of attachment, I released the
said property from said attachment."

Dated , 19 ..

A. C., Sheriff.
'189

· ,

NO. 141

Return to the Attachment

State of ..•••..•••.•• }
89.

Count,y of ••.••••••••

I have executed the within writ, by attaching all the property of the
defendant to be found in my county, and making and filing an in
ventory and appraisal thereof in due form, and taking possession of
snch property; that one A. B., having made claim to the same (or to
the following, to-wit: _ _ ) in due form of law, and a
jury duly summoned and sworn by me by their inquest having found
the title to the said property in the said claimant, and the attaching
creditor having neglected and refused, after being duly thereunto re
quired to indemnify me against said claim, 1 released to the said
claimant the property so claimed by him, (or, the attaching creditor
having indemnified me, I refused to deliver up such property to such
claimant, notwithstanding such finding;) and that the perishable prop
erty mentioned in the said inventory was by me sold in due form
of law under the direction of the officer issuing the warrant (or writ)
for the sum of $ over and above my expenses, allowed by
law and that I have collected of the debts due the said defendant upon
the claim against A. B., for ......•......... the sum of $ .
· , and that I commenced an action against C. D., in the .
.. .. court on the claim against him, and that judgment was obtained
thereon, but nothing has been collected upon the execution issued
therein; and that I have retained possession of the property and the
proceed. of such sales, and the moneys realized on said debts until the
issuing and delivery to me of an execution on the judgment in this
cause; and that I have applied the amount of such sales, deducting my
expenses allowed by law upon said execution in the amount of $....
· .••... _ and that I have levied upon the property so attached, and
have sold the following, to-wit: .

for which I have realized the balance of the said execution, besides
my fees; and that I have delivered the balance of said property to
the defendant.

Dated ,19 .



FoaMa No. 141>-147 No. 148, 149 SUERIFFS, ConOliERS, AND CONSTAULES

Sheriff's Sale.

NO. 145

Inventory Annexed

A jnst and trne inventory made and signed by me, of all the prop
erty seized by virtne of the annexed warrant; that is to say, ODe

sloop called tbe with tbe following tackle, apparel and
furniture, to-wit : .....................•••••

Dated ...•••.••.•. , 19 ....
A. B.. Sheriff.

NO. 146

Notice of Sale of Vessel under Order of Omcer

State of } sa.
County of ...••..•...

By virtue of a writ of altachment issued by Han. C. H. D., a jus-
tice (or judge) of the court of tbis state, to me directed
and delivered for execution against the sloop , her tackle,
apparel and furniture, and also of tbe order of tbe said justice (or
judge) directing tbe sale of the said vessel, her tackle, apparel and
furniture, I shall expose the same for sale, at, etc., OD, etc.

Dated 19 ..
A. B., Sheriff.

NO. 147

Report of Sale under Order

In the matter of the ship (or sloop) }
attached under a warrant issued on
the application of .

In pursuance of the statute in such case made and provided. I,
the sher-iff of county, to whom the warrant of attach-
ment in the above entitled matter was directed and delivered for
execution, do certify and return to the Hon. C. H. D., justice (or
judge) of the court of this state, by whom the said war-
rant was issued! that in pursuance of the said warrant, and of the or-
der made by the said justice (or judge) bearing date the day
of , •.••••••.• I sold the said vessel, her tackle and apparel, at public

771

auction, at. etc., on, etc., after having first duly advertised the same
for sale, in the manner provided by law; and that the said property
was then and there sold for the sum of $ , that being the
highest sum bid therefor, and that I have received the amount thereof
and hold the same subject to the order of the said justice (or judge).

Dated , 19 .
A. B., Sherifi' of .....•.•... County.

NO. 148

Return to the Attachment

I certify and return that in pursuance of the attachment hereto
annexed, I seized the vessel, her tackle, furniture and apparel. and
made and returned an inventory thereof, in due form of law, to the
Bon. C. H. D., the justice (or judge) of the court issuing
such warrant, and retained the property seized in my possession; that
in pursuance of the order of said justice (or judge) I sold the said ves
sel, her tackle, apparel and furniture, in the manner prescribed by
law; and that after having retained my fees and expenses in seizing,
preserving, watching and selling such vessel, allowed by law, I paid,
out of the balance, to the several attaching creditors entitled thereto.
according to the distribution thereof required by law, as follows:

To A. B., the sum of _ ..
To C. C., the sum of _ .
And there remaining a surplus of $ in my hands. aft-

er paying all of the liens aforesaid, after deducting my commissions
thereon allowed by law, I paid such surplus to ••..••.••.•••..••.•
the owner of said vessel.

Dated , 19 .
A. B., Sheriff of '" .,.~,. ••• County.

NO. 149

Indorsement on the Attachment

The execution of the within attachment will appear by schedule
hereto annexed.

.A. B., Sherilf.
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FORMS No. 150, 151 No. 152-154 SHERIFFS, CORONER..ct, AND CON8TABLF3

NO. 150

Return to Attachment Where the Vessel Is Discharged

I seized the within named vessel as I am within commanded, and
kept her safely, nntil I was served with the order of discharge made
by the Hon. C. II. D., justice (or judge) of the court, by
whom the within warrant was issued, and that thereupon I released
and discharged said vessel, her apparel and furnitnre.

Dated 19 .
A. B., Sheriff of County,

NO. 151

Bail Bond on Arrest on Ne Exeat

(Penal part as No. 12)

WhereM, the said has been arrested under and
by virtue of a writ of ne exeat issued out of and nnder the seal
of the court of this state, by wbich the said sheriff was
required to hold the said to bail in the sum of
............ dollars; Now therefore, the condition of the said obli-
gation i. such that if the said shall go or depart,
or attempt to depart from or beyond the said state, without the
leave of said court, then the said and each of
them will payor cause to be paid unto the said ,
sheriff as aforesaid, the sum of dollars; but if the
said shall not go or depart, or attempt to go or
depart from or beyond the said state without leave of such court,
then and in that case this obligation to be void and of no effect;
otherwise to remain in full force and virtue.

Signed, sealed and delivered
in the presence of:

(To be signed, and affidavit of justification and aeknow1edgment M
Nos, 92, 93.)
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NO. 152

A81davit of the BherilJ to Copy of Bond

(Title of aetion.)

County of .

State of .

A. B., sheriff of county, being .worn, says that the
within is a true copy of the bond taken by him on the arrest of the
defendant therein named, and now in his posseeaion, with all the in
dorsements thereon.

A. B.
Subscribed and sworn before me
this day of ,19 .
................................

Notary Public.

NO. 153

Return to Ne Exeat

I have arrested the within defendant, and have him now in the
common jail of ••••.•.•.•.. county, for want of hail.

A. B., Sheriff of ...•...... County.

NO. 154

Return Where the Defendant Has Been Let to Ban

I have arrested the defendant, and have taken from him a hond
with as his surety in the penalty marked on the
writ.

A. B.• Sheriff.
7Tf,



FoaKs No. 15a-157 No. 158-161 SHERIFFS, CORONERS, AND CONSTABLES

vs.

A. B.

C. C.

NO. 155

Admission of the Receip\ of the Execution

Court
Execution for $ on a jlldg-

ment rendered and doeketed m
...... , ... county, with direetioll8
indorsed to levy and collect $...•. '.
• ••... and interest from .
• • . • •. besides fees,

dated Received hy me this day of
.......... OJ 19 , at .. " o'clock, .. m.

E. T., Sheriff of County,
by C. D., Deputy Sheriff.

Or, if endorsed on a copy of the execution:
Received an execution of which the within is a copy, this

day of , 19 ..•.
E. F., Sheriff,

By C. D., Deputy.

NO. 156

Indorsement of Receipt of Execution

Received , 19 , at o'clock, .. m.
A. B., Sheriff of ........•. Connty.

NO. 157

Sheri1f's Receipt for Moneys Received from a Person Indebted to
the Judgment Debtor

(Title of aetion.)
Received from C. D., the sum of dollars, to apply

on the execution, issued in the above action now in my hands.
Dated , 19 ..

E. F., Sheriff.
'1"7&

NO. 158

Indorsement of Levy

Levied this day of , 19 , at o'elock,
... m., on the following property, under and by virtue of the within
execution on the premises of the defendant in ..••.••... , to-wit:

Dated , 19 ..
A. B., Sheriff,
By D. E., Deputy.

NO. 159

When Articles Are Too Numerous to Endorse on Exeontion

(Title of aetion.)
Levied this day of , 19 , at o'clock

. .m., on the following property, in the possession of the defendant.
under and by virtue of the within execution, to-wit: .

(Then generally describe same and attach schedule)
Dated ,19 .

A. B., Sheriff of ....•..... County.

NO. 160

Indorsement of the Execution in Such Case

I have levied on the property mentioned in the annexed schedule.
under the within execution, as therein stated.

NO. 161

Receipt to the omcer for Property Levied 011

(Title of action.)
Execution for $ "" and interest from ..••.• ~ .. " n D P

besides sheriff's fees; received by me, , 19 , for
execution.

I have levied upon the following property upon the premises of
the defendant and in hi. po..esaion of .................•........
under said execution, to-wit: ............•.•••.••,

Dated 19 .
C. D., Sheriff of ....••.... County.
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FoaM. No. 162, 163 No.164-1Gi SIlERIFFB, CORONERS, AND CoNSTAIILM

I hereby acknowledge that I have received the above described
property, so levied upon by tbe sberiff of county, from
said sheriff, and hereby promise and undertake to return the same
and every part thereof to the said sheriff on demand, or pay the
above judgment and sheriff's fees.

Dated, etc.
(signed) A. B.

NO. 164

Oath to WitneSl

You d" _ eer that the evidence you shall give to the jnry, tonc~
ing the claim of A. B. to the property levied on (or attached) by
the sheriff of ..... _.... county, under the execution (or attach
ment) in fnor of C. D. against E. F. shall be the truth, the whole
truth, sad nothing but the truth. So help you God.

NO. 162

Notice to party of Claim to Property, and of Oalling JTJr7 to TrT
Snch Olaim

NO. 165

Inquisition of JTJr7 npon Claim to Property

Jurors.
(L. S.)
(L. S.)
(L. S.)

C. H., Sheriff of County.

(Title of action.)
We whose names are hereto signed, being a jury summoned and

sworn by the sheriff of county to try the claim of A. B.
to the property levied on (or attached) by the said sheriff of
.......... county under the execution (or attachment) in favor of
C. D. against E. F., to-wit, one horse, etc., do upon
our oaths say that the title to the said property is (or is not) in
the said A. B.

Witness our hands and seals, at, etc.
Jurors.

(L. S.)
(L. S.)
(L. S.)

To:
A. B., Claimant,
C. A., Plaintiff's Attorney,
E. F., Defendant.

(Title of action.)
Take notice that A. B. makes claim to the property levied on (or

attached) by me under the execution (or attached) by me under
the execution (or attachment) issued out of the court in
favor of C. D. against E. F., and that I shall proceed to try the
claim of the said A. B. before a jury to be summoned by me for
that purpose at, etc., 00, etc.

Dated ....•.•••... , 19....
A. C., Sheriff of ••••••• _.. Connty.

NO. 163

Oath of Jurors on Claim of Properti

Yon and each of you do swear that you will well and truly try
the claim of A. B. to the property levied (or attached) by tbe sher-
iff of county, under the execution (or attachment) in
favor of C. D. at the suit of E. F., and true inquiaition make aecord
ing to the evidence. So help you God.

77'7

NO. 166

Bond of Indemnity against a Levy

(The penal part aa No. 12)

Whereas, , has issued an execution on a Judg.
ment in the , court in his favor against _ .
for dollars to the said _• as sheriff of
....••.•.. county; and whereas-

Now therefor-e, the condition of the above obligation is such, that
if the above bounden shall well and truly keep
and save harmle.. and indemnify the aaid .. '._," . .. • .. • . .. sheriff
'7'78



FORMS No. 167, 168 § 160,170 SHERIFFS, CORONEIlS, AND CONSTABLES

aa aforesaid, and all and every person and persons siding and as
sisting him in the premises, of and from all harm, rosa, trouble, dam
ages, costs, suits and actions, judgments and executions, that shall
or may at any time arise, come or be brought against him, them, or
any of them; as well for the levying and making sale under and
by virtue of such process, or any of said goods, as for entering any
shops, stores, dwelling, or other houses or buildings, for the pur
pose of taking said goods and chattels; and shall payoff. cancel
and discharge any judgment, claim or demand that may be recov-
ered, arise, or may be made against the said as
such sheriff, or of the said persons so aiding or assisting, or either
of them, then this ohligation to he void, otherwise to remain in full
force.

Signed, sealed and delivered
in the presence of

(L. S.)
(L. S.)
(L. 8.)

(To he signed, and affidavit of justificatioa, and certificate of ac
knowledgment, as in Nos. 92, 93.)

NO. 167

When the Levy Is Made by Direction of the Plaintitf

The same as the last, inserting after the asterisk: "by direction
of said plaintiff, said as such sheriff, by his dep-
uty. has seized and levied on personal property, consisting of."

NO. 168

Where a Jnry Has Been Called to Try the Claim

The same as No. 166, inserting after the asterisk: "The said
. . . . . . . . . . . . . . .. as such sheriff, did levy upon certain goods and
chattels, under such execution, supposed by him to belong to said
defendant; but which were claimed by and a jury
dnly called for that purpose having found that the title to such
property was in the said claimant, and the said plaintiff refusing
to ass ent that such property be released from such levy, but in
sisting that such sheriff should retain such levy under his execution,
and that he should sell the property:"

'7'l"1l

NO. 169

Where Given before Trial of Claim

The same as No. 166, inserting after the asterisk: "the said
· . . . . . . . . . . . . . .. as such sheriff, did levy upon certain goods and
chattels, under and by virtue of such execution, supposed by him
to belong to said defendant, but which are now claimed by some
other person."

NO. 170

Undertaking of Indemnity against a Levy

Whereas, an execution has been issued by the clerk of the county
of on the day of , 19 , to the sher-
iff of said county, upon a judgment rendered before a justice of the
peace of said county, on the day of in favor of
· . . . . . . . . . . . . . .. against for .......•........
and docketed in his office, and. whereas the defendant has in his
possession certain personal property, to-wit: ".......•..•.......
which he claims to belong to some other person;

Now, therefore, in consideration that , the said
· as such sheriff, by himself or his deputy, or othe..
officer, shall levy upon the and shall sell the same
under said execution j and, also, in consideration of .
to us paid, we do hereby agree to indemnify and save harmless the
said as such sheriff as aforesaid, and his deputies
and officers, and all persons executing or assisting in executing said
execution, from any costs, expenses, judgments or damages, he 01"

they or either of them may suffer, in consequence of levying upon
or selling said and also that we will payoff and
discharge all judgments, damages and costs, that said .
· or any of his deputies, mayor shall become liable to pay
by reason of such levy or sale. Dated.

(To be signed and affidavit of justification and certificate of ac
knowledgment annexed, as in Nos. 92, 93.)
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NO. 171

Notice of Sale of Personal Property

State of •.••.•...•••• } ss.
County of ...••••••••

By virtue of an execution (or of several executions) issued out of
the court of this state and to me directed and delivered,
I have levied on and taken all the right, title and interest of .
..... 0' in, and to the following property, to-wit: 0' which
I shall expose to sale at public vendue, as the law directs on the .
day of , 19 , at " o'clock in the ~ noon, at
the public house (or other place) kept by .••.•••••••••. in the town
of in said county.

Dated 19 .
A. B.. Sheriff.

NO. 172

Bill of Sale of Personal Property on Execution

(Title of aetion.)
A. B. has this day bougbt at sheriff's sale, under an execution in

tbe above entitled cause. the following described property, to-wit:
One bay horse, $50.
One single harness, ....•.................. 10.
One single wagon. 30.

$90.
Received ninety dollars in full of above purchase.•
Dated , 19 .

. A. B.. Sheriff of CountT.

NO. 173

Bill of Sale of Stoclu Attached

(Title of action.)
By virtue of the attachment, issued in the above entitled eanse

by Hon. C. H. D., 88 justice (or judge) of the court, dated
........... 19 ..... I attached and seized certain stocks, and the divi

'1'81

dends thereon, and certain deposits, moneys, and credits of the de-
fendant. which I exposed for sale, as the law directs, on the .
.. " at, etc .• at which sale, the following stocks, funds and rights were
sold to for the following prices, to-wit:

Ten shares in the capital stock of the .......•.... insur-
ance company for $ .
Five shares in the capital stock of the bank,
Dividends now due thereon. $ .
A deposit in said bank to the credit of the defcndant•
of $ .

Received payment in full of the amount of said purchase.
Dated 19 ..

A. B., SheriI!'.

NO. 174

Return of Execution of Nulla Bona

The defendant has no goods or chattels, lands or tenements.
within my county, whereof I can make the amount of the within
execution. or any part thereof.

Dated.
A. B., SheriI!' of ..•.•••..... County.

NO. 175

Where Part Is Made and Nulla Bona for the Residue

I have made the sum of , part of the moneys directed
to be made upon the within execution; and I c~n find no goods or
chattels, lands or tenements. of the within defendant in my county,
whereof I can make tbe balance of the said execution.

Dated 19 .
A. B.. Sheriff of •••••••.•.•. County.
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NO. 176

Where the Whole Is Made

I have made the amount of the within execution out of the goods
and chattels, lands and tencmeuts of the within defendant, which
I have ready at the day and place within mentioned, to render to
the within plaintiff, as I am within commanded, (or have paid the
same to the within plaintiff) (or have paid the same into court).

Dated , 19 .
A. B., Sheriff of •••••••••••• County.

(Or, "satisfied.")

NO. 177

Where Goods Remain Unsold for Want of Bidders

I have levied on goods and chattels of the defendant, nnder the
.within execution, which remain on hand for want of bidders; there
fore I cannot have the moneys at the day and place within men
tioned, as I am within commanded.

Dated .••••••••••. , 19 ....
A. B., Sheriff of .......•.•.. County.

NO. 178

Nnlla Bona Where Bnt One of Two Joint Debtors Was Served

I can find no goods or chattels, lands or tenements of the within
defendsnt ........•... in my county; and no goods or chattels
of the defendant , owned by him jointly with the said
............ , of which 1 can make the amount of the within execu
tion, or any part thereof.

Dated.
A. B., Sheriff of .••••••••••. County.

783

NO. 179

Nnlla Bona against an Executor or Administrator

The within defendant has no goods or chattels, which were of the
within named deceased at the time of his death, in his hands to be
administered in my county, whereof I can cause to he made the
damages within mentioned, or any part thereof.

Dated ,19 .
A. B., Sheriff of County.

NO. 180.

Return to Execution Stayed by Appeal Before Levy

I certify and return, that after the delivery of the said execution
to me, and before levy thereunder, the execution of the same was
atayed, hy appeal; wherefore I could not have the moneys within
mentioned at the return day of such execution, as I am within
commanded.

Dated , 19 .
A. B., Sheriff of .••••••••••. County.

NO. 181

When Stayed By Appeal or Injunction after Levy

After the receipt of the within execution hy me, I levied,
in due form of law, upon certain goods and chattels of the defend
ant; but before sale thereof, the execution was stayed by appeal
(or by injunction): therefore I could not make the within moneys
by the day mentioned; nevertheless I have' the said goods and
chattels in my custody, to answer to the within execution wben the
said appeal shall be determined (or said injunction is removed).

Dated , 19 .
A. B., Sheriff of •••••••••••• County.
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NO. 182
Return Where Judgment or Execution Is Vacated

After receipt of the within execution by me, I levied, in due
form, upon certain goods and chattels of the defendant; hut before
sale, was served with an order of this court, duly certified by the
clerk of county, vacating the said judgment (or set-
ting aside the said execution). Therefore 1 have released the said
goods and chattels from the said levy, and cannot have the within
moneys at the day and place within mentioned, a. 1 am within
commanded.

Dated : ••••.••••.. , 19 ....
A. B., Sheriff of .•••...•••.. County.

NO. 183

Return of Levy and Sale, When a SurplWl of Property has been
Seized

On the receipt of the within execution, I levied, in due form
of law upon the following property, then in the possession of the
defendant, in my county, to-wit: one hay horse, etc.; and that on
the day of , 19 , at in said
county, I sold the following part of such property, to-wit: .......•. ,
whereby I realized sufficient to pay the within execution, with in
terest and fees of levy and sale; and thereupon I returned to the
defendant the balance of said property, to-wit: .....•••.••.•

Dated •••.•.•••• , 19 .......
A. B., Sheriff of .......•.••• County.

NO. 184

Where Goods Levied On Are Replevied

After the coming to me of the within execution, I levied, In due
form of law, upon certain goods and chattels of the within de
fendant; bot before the sale thereof, the same were replevied and
taken out of my custody by .....••••••••. one of the coroners of
the within county, at the suit of •.••••••.... and I can find no
other goods or chattels, land. or tenements of the within defeodant
in my couoty, whereof to make the amount of the within execu
tion, or any part thereof.

Dated •••••••••••. ,19 ....
A. B., 8heritr of •••••••••••• County.

(2 And_Mlon on Sheriffa]-150 785

NO. 185

Return of Rescue

After the delivery of the within execution to me for sernce, I
proceeded to execute the same by levying upon certain goods and
chattels of the defendant, at his dwelling in and while
taking the same into my possession, under and by virtue of the
within execution, I was violently resisted by the said defendant and
one tben and there aiding and abetting tbe said
defendant; who then and there violently rescued the said goods
from me, and I have not been able to find the same in my county;
and I can find no other goods or chattels, lands or tenements of
the within defend aut in my county, whereof I can make the amount
of the within execution, or any part thereof.

Dated , 19 .
A. B., Sheriff of County.

NO. 186

Return of Loss of Goods by Fire, Etc.

By virtue of the within execution, I levied upon certain goods
and chattels, to wit: of the within defendant, and took
the same into my custody; but tbat before the same could be sold.
they were casually destroyed by fire (or stolen) without fault or neg
lect on my part j therefore I cannot have the moneys within men
tioned, as I am within commanded.

Dated ,19 .
A. 8., Sheriff of County.

NO. 187

Return Where the Moneys Realized Have Been Applied to the
Payment of Other Liens.

I levied on certain goods and chattels of the defendant, to wit:
............ uuder and by virtue of the withiu execution, and duly
sold the same; on (or after) such sale, I was duly notified and it was
established that had a lien and claim upon the said
goods and chattels to the amount of $............ for work and
labor bestowed upon the same; and that I paid and discharged
said lien, and have applied the balance of the proceeds of said
sale, to-wit: $............ on this execution; and I can find no
'788 [2 And_non on Sheriff_)
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other goods or cbattels, lands or tenements of tbe defendant, wbere
of I can make the balance of the within exeeution, or any part
thereof.

Dated a ••••••••••• ,19 ....
A. B., Sherifi' of County.

NO. 188

Notice of Sale of Real Estate

State of ..••.••...••. }
88.

County of .

By virtue of an execution, issued out of the court of
this state, against the goods and chattels, lands and tenements of ....
· , I have seized all the right and title which the said
................ had on the day of , 19 ,
of, in, and to the following described premises, which I shall expose
for sale, as the law directs, at, ete., to-wit: all that certain, etc.

Dated " ., 19 ..
A. B., Sheriff of .••••••••••. County.

NO. 189

Postponement of Sale

The sale, pursuant to the above notice, is postponed until the
· day of next, at the same hour and place.

Dated , 19 .
A. B., Sheriff of .•••••••••.. County.

NO. 190

Oaths of Jurors to Appraise Homestead

You, and each of you, do swear that you will well and truly
appraise the homestead of ..........•... situate in the town of
· in the county of .........••.. and that if in your
opinion the same is worth more than $ , then that you
will say whether the same can be conveniently divided or not; and
if yea, that you will fairly and houestly set off to the said .
80 much thereof, with the dwelling, 8S shall in your opinion be
worth and no more; so help yon ODd.

NO. 191

Appraisal of Homestead

(Title of action.)
We, whose names are hereto subscribed, having been snmmoned

and sworn by the sherifi' of the county of to appraise
the homestead of situate in the town of ..
in said county; and if in our opinion the same nrc worth more than
$ , then that we say whether the same can be con-
veniently divided or no; and if yea, that we set off to the said
............ so much thereof as shall be worth $ and
no more j do upon our oaths say that the said premises are worth
not to exceed the sum of $............ (or exceed the sum of
$ , to-wit: the sum of $ , and that in our
opinion the same cannot be conveniently divided; (or that in our
opinion the same can be conveniently divided, and that we have
set off to the said the following described part thereof,
including the dwelling, which, in our opinion, is worth the sum of
$ J

°In witness whereof, we have hereto set our hands and seals this
• day of , 19 ..

Jurors.
(L.S.)
(L.S.) etc.

A. B., Sherifi'.

NO. 192

Notice to Defendant When Premises Cannot Be Divided

(Title of action.)
1 certify that the within is a copy of the appraisal of the jurors.

summoned and sworn by me to appraise the ~alue of the homestead
owned and occupied by you; and you will take notice, that unless
you pay to me the surplus over the said sum of $ , to-
wit: the sum of $ , within aixty days from the receipt
here, that the premises will be sold by me, under the execution in
this cause.

Dated.
Yours, etc.

A. B., Sherifi' of •.••••••.... County.
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NO. 194

Certiflcate of Sale of Landa

I, 6 6 6 6 6 6 6 6 6 6 •• , sheriff of the county of . 6 6 , do certify
that by virtue of an execution issued out of the ...•.••..... court of
this state, tested on the day of , 19 , I was
commanded to make of the goods and chattels, lands and tenements
of the sum of which lately
recovered against , ..... ,.,." for damages and costs, (or by virtue
of several executions, describing each separately) and for want of suf-
ficient goods and chattels of the said to make the mono
eys aforesaid, then that I should cause the same to be made of the
lands and tenements of the said whereof he
was seized on """'," and for want of sufficient goods and chat
tels whereof to make the moneys aforesaid, I did seize the following
lands, to-wit: and having duly advertised the same
in the manner prescribed by statute, to be sold on the day
of , 19 , at in said county, I did expose the
same for sale at public auction at the said time and place, (in
separate parcels) and that the first parcel, as above described, was
tben and there struck off to for the sum of .
and that the second parcel, as hcrein described, was also then and
there struck off to the said ..•...•.... for the sum of ...........•
being together the sum of , these being the highest sums
bid therefor, respectively.

And I, the said , sheriff as aforesaid, do hereby cer-
tify that the said sale will become absolute, and the said purchaser
will he entitled to a deed of said lands from me, as sheriff aforesaid,
at the expiration of ...•.••..... from the day of said sale, viz.:
the day of , 19 , unless the same shall be,
before that time, redeemed agreeably to the provisions of the statute
in such case made and provided.

Dated .••.•••••••• , 19, , ..
A,B., Sheriff of ._•.••.•.•\.u..... County,

'789

Deed on Sale of Leasehold Estate

This indenture, made this day of , 19 .
between sheriff (or late sheriff) of the county of
............ of the first part, and of the second part:

Whereas, by virtue of a certain execution issued out of the ....
... , ,. court of this state, npon a judgment therein, wherein
, , .... , . , , ,. was plaintiff, and ,.,., wa!i defendant, tested
on the day of , 19 , and directed and de-
livered to the said party of the first part, as such sheriff, for execu
tion, hy which he was commanded, that of the goods and chattels
of the said defendant, he should make the amoui.t / the said
execution, and for want of sufficient goods and chattels whercof
to make the same, then that he should make the deficiency thereof
of the lands and tenements and chattels real, whereof the defendant
was seized on the ", ,. day of "., 19, .. "" in whose
hands soever the same might be i and, whereas, for want of g'OOdR

and chattels sufficient to make the amount of the said execution.
the said sheriff seized all the right, title, and interest, which sail!
defendant had of, in, and to the premises hereinafter descr-ibed.
and did, thereupon, advertise the same to be sold under and pur
suant to such judgment and the said execution thereon, at the court
house door .. ,'........ in the town of " , ,.. in said
county, on the day of , 19 , at .
o'clock in the noon, by causing a notice thereof to be pub-
lished in a public newspaper published in said county, once in eaeh
week for .... " weeks successively next preceding said day, and by
affixing up in public places in the said town, where the said
premises are situated. and where the same were advertised to be
sold on the day of 19.... printed copies of
said notice; and that at the time and place aforesaid, the said prem
ises were exposed for sale at public vendue, and were then and
there struck off to ..•......... the party of the second part, for
the sum of dollars, he being the highest bidder there-
for; and, whereas the r-ight. title and interest of the defendant of,
in, and to the said premises. consists of 8 leasehold estate, or in
terest therein, of which there was not, at the time of the said sale.
. . , .. , years unexpired term of said lease :

Now, this indenture witnesseth, that the said party of the first
part, by virtue of the said judgment and execution, and in con
sideration of the sum of money 80 bid, as aforesaid, to him duly
'790
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,

paid. batb sold. and by these presents doth grant and convey unto
the said party of the second part, all the estate. right. title and in-
terest, which the said defendant had on the day of
.......... , or at any time afterwards, of, in, and to all ." "

To have and to hold the said above mentioned and described
premises unto the said party of the second part. his heirs and as
signs, for and during the remainder of the unexpired term, as fuBy
and as absolutely as the said party of the first part, as sheriff of the
said county can convey the same by virtue of the said judgment
and execution, and the laws relating thereto.

In witness whereof the said party of the first part has set his hand
and seal the day and year first above written.
Signed. sealed and delivered in the presence of

C. D.• Sheriff,
by A. B., Deputy.

NO. 195

Certillcate of Acknowledgment

State of .•..•....•.•• } ss,
County of .......••..

Personally appeared before me this ...•••.. day of ..•••••••.•
19 , the above named A. II., to me known to be the person who
executed the foregoing deed, as deputy of the sheriff of said eounty,
and who acknowledg-ed that he executed the same for the uses and
purposes therein mentioned.

R. B. M.,
Recorder of ! 0 •••••••••••

(Local statutes should be consulted as to the proper form of ae
knowledgment.)

'1'91

NO. 196

Certillcate on Redemption By the Judgment Debtor. Grantees, Etc.

State of } ss,
County of ....• _...••

I. the sheriff of said county, hereby certify that on the •..... " day
of , 19 ........• A. B., in due form of law, tendered to
me the sum of .......•.... being the amount stated by bim to have
been bid by the purchaser, on the sale by me of the premises herein
after mentioned, under and by virtue of an execution issued out of the
....•....... court of this state, against tbe said A. B., (or against oue
C. D.) in favor of E. F .• on the day of .......•.. with in-
terest thereon; and tbe said A. B.. then and there claimed the right to
redeem said premises. as the judgment debtor (the grantee of the
judgment debtor, heir or devisee) and thereupon I received the money"
SO tendered as aforesaid, and have granted to said A. B. this my cer
tificate, in conformity to the statute in such case made and provided.
The premises so redeemed. or intended to be redeemed. are described
in the certificate of the sale tbereof as follows: .

In witness whereof. I have hereto set my hand this ..•..... day
of 19 .

A. B., Sheriff of ....•..•.... County.

(To be acknowledged in accordance witb the local statute.)

NO. 197

Certillcate of Redemption by a Junior Jndgment Creditor

State of } ss.
County of .

I certify that on the day of 19 A. B.
tendered to me the sum of $. . . . . . . . .. and also presented to me a
copy of the docket of a judgment in his favor (or in favor of .
. . . . . . ) against C. D.• rendered in the court of this
state on the day of certified by the clerk
of said county. under his seal, (or if the judgment was not in favor
of said A. B., then add) also an assignment of said judgment to said
A. B.• verified by his affidavit. (or the affidavit of ); also,
an affidavit of the said A. B., showing the amount due to him on said
judgment; and thereupon. said A. B. claimed to redeem. as a judg
'HIll!
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ment creditor, certain premises sold by me, nnder and by virtue
of an execution issued upon a judgment in the ..•••••••.•• conrt of
this state, in favor of against on the
....•... day of ......•••. , and which premises are described in
the certificate of sale, as follows:

Whereupon I received the moneys so tendcred, and the papers
so presented by the said A. B., and have granted to him this my
certificate in conformity to the statute in such case made and pro
vided.

In witness whereof, I have hereto set my hand this day of
........... , 19......•

A. B., Sherifi' of ...•••...... County.
(To be acknowledged in accordance with the local statnte.)

NO. 198

Certificate of Redemption by a Senior Judgment Creditor

State of }
88.

Connty of .

I certify that on the day of ..•••••••. , A. B. presented to
me a copy of the docket of a judgment, in his favor, (or in favor of
. . •• . . .. . . . . ) against C. D., rendered in the court of
this state on the day of , certified by the clerk
of said county under his seal (if the judgment was not in favor of A.
B., add) and also an assignment of said judgment to A. B., verified
by his affidavit, (or by the affidavit of ..•.•....... ); also an
affidavit of ..••..•..... purporting to be the agent of said A. B.,
showing the amount due to said A. B. on said jndgment; and there
upon, said A. B. claimed to redeem, as a senior judgment creditor,
certain premises sold by me under and by virtue of an execution
issued upon certain judgments in the .••••••••• court of this state, in
favor of •••••••..... against on the ......•. day
of , and which premises are described in the certificate
of sale, as follows: ....•..•....•...

Whereupon I received the papers so presented, and have granted
to him this my certificate (the same aa the last).
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NO. 199

Certificate of Redemption by a Mortgagee

State of ...•••••••••• } ...
County of ...••••••••

I certify that on the ..••.... day of , A. B. tendered
to me the sum of and also presented to me a copy of a
mortgage, certified by the clerk of the said county, where the same is
recorded, together with a copy of an assignment thereof verified by
his affidavit, (or the affidavit of a witness to such as-
signment) and a copy of the letters of administration (or letters testa
mentary) and an affidavit of said A. B. (or E. D., his attorney,) stat
ing the amount dne (or to become) due thereon, and thereupon, etc.
(Concluston same Form 197, supra.)

NO. 200

Veri1lcation of Assignment of Judgment

(Title of action.)

State of .•.••..••••••

County of .

A. B. being duly sworn, says that the foregoing is a true copy of the
assignment of the above entitled judgment, executed by the above
named plaintifl' to this deponent, and of the whole of such assiznmeut :
and further saith not. A. B. '
Subscribed and sworn before me

this day of , 19 .
Co D. Notary Public.

NO. 201

Veri1lcatlon by a Witness of Assignment of Mortgage

State of }
County of as.

E. F. being sworn, says that he was present when an assignment of
the mortgage executed by to and record-
'79.
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ed in the office of the clerk of .....••.•••• county', was executed by
the mortgagee therein to A. B.; and that there was no subscribing wit
n_ to such assignment; and he further saith that he has compared
the foregoing copy of said assignment with the said original assign
ment so executed in his presence, and that the above copy is a true
copy thereof, and of the whole thereof.

E.F.
Subscribed and sworn before
me this ..•... day of ......•... , 19

G. H. Notary Public.

NO. 202

Affidavit of Amount Due on Judgment

State of ...•••••••••• } sa.
County of .......•.•.

A. B., being duly sworn, deposeth and saith, that he is the owner
and holder of the judgment mentioned in the foregoing copy of docket
of judgment, and that there is juatly due to this deponent this day, on
said judgment, the sum of ..•..•••••••

A.B.
Subscribed and sworn before me
this •••••••. day of •.•••••••..

C. D. Notary Public.

NO. 203

Affidavit of Agent of Amount Due on Mortgage

State of ..••••••••••• } sa.
County of ....•••••••

E. F., heing sworn. deposeth and saith, that he is the agent for A.
B., who is seeking to redeem certain premises from a sale under exeeu-:
tion ; that there is due to said A. B., on tbe mortgage held by him, of
wbich a copy is hereto annexed, this day, the sum of over
and above all payments, and that there is secured to be paid by said
mortgage the further sum of ......•..... payable with interest from
this date, on the ..•..... day of next.

E.F.
Snhscribed and sworn before me
this •••••••. day of ..

G. H. Notary Public.
'I'll!!

NO. 204

Affidavit of Onneer of Poor OD 8ee1r:iDe to Jledeem

State of } ....
Coun~ of e •••••••

A. B., being duly sworn, says that he is one of the overseers of the
poor of under whose direction the warrant and proceed-
ings were issued and taken as mentioned in the annexed certified copy
of order of the court of •••......... of the said county of .
and that the real estate sought to he redeemed is held by such over
seers under such warrant and seizure, and that the same bave not been
discharged, annulled, or reversed, but are now in force.

A.B.
Subscribed and sworn hefore me this
••••.•.•.• edayof~e •••••••. ,19 .•.••••

C. D. Notary Public.

NO. 205

Statement of Jledemptlon to File In Oounty' Clerk'. OffiCe

State of } sa.
County of •.•••••••••

I certify that A. B. has this day redeemed the following described
premises from the sale made by me on the .,. 0 • • •• day of ••••. 0

••• 0 o' 19•... , under and by virtue of an execution issued on a judg
ment in favor of said A. B., against C. Do, to-wit:

That such redemption was made by virtue of a judgment In favor
of E. F., against C. D., (or a mortgage executed by C. D. to E. F.)
and by him assigned to said A. B. ; that he paid tbe sum of 0 ••••••••

to redeem; and that there was claimed to be dne on said judgment
(or mortgage) at the time of the redemption, tbe aum of ..

Dated.
A. B., SheriJ! of County'.

'llle
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1'10.206

8heritr's Deed

This Indenture, made this •.•..... day of .•••••••.•• between
A. B., sheriff (or late sheriff) of the county of ..••••••.... of the
first part, and C. D. of the second part:

Whereas, by virtue of a certain execution (describe it 8S in the
certificate of sale) directed and delivered to the said sheriff, com
manding him that of the goods and chattels of the said defendaut
be should cause to be made certain moneys in the said writ specified,
and if sufficieut goods and chattels could not be fouud, then that
he should cause the amount so specified to be made of the real estate
which said defendant had on the day in the said writ mentioned,
or at any time afterwards, in whose hands soever the same might be,
the said (late) sheriff did levy on and seize all the estate, right, title,
and interest, which the said defendant so had of, in, and to the
premises hereinafter doscribcd : and 00 the day of .
sold the said premises at public vendue, at the court house door of
............ in the town of in the said county, having
first given public uotice of the time and place of such sale by caus
ing a notice thereof to be published in a public newspaper published
in said county, once in each week for weeks successively next
preceding said day, and by affixing up in public places in the
said town where the said premises are situated, and where the same
were advertised to be sold, on the day of ,
19 printed copies of said notiee; and that at such sale the
said premises were struck off to C. D. for the sum of ..........•
he being the highest bidder therefor, and that beinjr the highest
sum bid for the same; (and, whereas, the said premises, after the
expiration of months from the time of said sale, remained
unredeemed, and no creditor of the said hath ac-
quired the right and title of the purchaser. according to the statute)
(or; and, whereas the said premises, after the expiration of .
.. . . from the time of said sale, remained unredeemed by any person
entitled to make such redemption within that time; and,whereas,
the said C. D., a creditor of the said E. F., having in his own name,
(or 88 assig-nee, or representative or trustee) a judgment against
the said E. ~'., rendered hefore the expiration of months
from the time of such sale. and which was a lien and charge upon
the premises sold, hath acquired all the right of the said purchaser
to said premises, within the time and in the manner and form pre
scribed by the statute in such ease made and provided; and more
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than ..•••.•..... having elapsed since the time of the said
redemption, and no other creditor of the said E. F. hath acquired
the said right from the said C. D.)

Now, this indenture witnesseth, that the said party of the first
part, hy virtue of the said writ, and in pursuance of the statute
in such case made and provided, and in consideration of the aum
of mouey so bid, as aforesaid, to him duly paid, hath sold, and by
these presents doth grant and convey unto the said party of the
second part, all the estate, right, title and interest, which the said
defendant had ou the day of , 19 , or at
any time afterwards, of, in and to all .

To have and to hold the said above mentioned and described
premises unto the said party of the second part, his heirs and
asssigns, forever, as fully, and as absolutely as the said party of the
first part as (late) sheriff, as aforesaid, can convey by virtue of
the said writ and the laws relating thereto.

In witness whereof, the said (late) sheriff has set his hand and
seal hereto the day and year first above written.

Signed, sealed and delivered
in the presence of

A. B., Sheriff, (L.S.)
By A. H., Deputy.

Witness

Wituess
(Acknowledgment in accordance with local statute)

NO. 207

Notice of Sale Under Decree of Foreclosure on Partition

(Title of action.)
In pursuance of a decree in this cause, dated , I shall

expose for sale, llIl the law directs, at the in the
.......... . . on, etc., the premises described in said decree, as fol
lows (describe the premises as in the decree). (Also state terms of
saie in accordance with the judgment or decree).

Dated , 19 ..
A. B.. Sheriff of ..••.••••• '" County.

C. D., Attorney for Plaintiff.
798
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NO. 208
Sheri1r's Deed on Sale under Decree of Foreclosure

This Indenture, made this day of .••....... hetween
• ••••••••••••. aheriff of the county of of the first part,
and of ....•....... of the second part:

Whereas, in and by a certain decree made at a term of
the court held at .......••... in the town of .
· before on the ..••....•. in a certain caase pend-
ing in said court, wherein were plaintiffs, and .
· ... were defendants, it was, among othcr things, ordered, adjudged
and decreed, that the said sheriff ahould sell, according to the rules
and practice of said court, all and singular, the premises described
in the dccree in said cause, at public auction in the said county,
according to the course and practice of said court.·

And, whereas, the said sheriff having given due noti"'; of the
time and place of sale, did, on the day of sell at
public auction at the in aforesaid, the
premises described in the said decree; and that the same were then
and there struck off to the said party of the second part for the
sum of , that being the highest sum hid therefor. and
the judgment herein being duly perfected.

Now. this indentnre witnesseth, that the said sheriff, in order to
earry into effect the sale so made by him, as aforesaid, in pur
suance of the said decree, and in conformity to the statute in such
case; and, also, in consideration of the premises and of the sum
of money 80 bid. as aforesaid, the receipt whereof i8 hereby ae
knowledged, hath bargained, sold and conveyed, and by these
presenta doth hereby grant, assign, sell and convey unto the said·
party of the second part, hi8 heirs and assigns, forever, all (de.
""ribe the premises as in the decree).

To have and to hold, all and singular the premises abnve men.
tioned and described, and hereby conveyed, or intended to be unto
the said party of the second part, his heirs and assigns, to hi8 and
their own proper use, benefit and behoof, forever.

In .witness whereof, the said sheriff, party of the first part, has
set hIS hand and seal the day and year first above written.

Sealed and delivered in the presence of
A.B., (L.S.)
Sheril! of County.

.......................................................... Witness

................................ Witness
(Aebowledged in accordance with local statute.)

"1I11l

NO. 209

lheri1rs Report of BaJe On Foreclosure

(Title of cause.)
To the Court of the State of ,
In pursuance of the decree of sale in this cause, made on the

........ day of , 19 , by which it was, among other
things ordered and decreed that the mortgaged premises herein.
after described, be sold at public auction by, or under thc directiou
of the sheriff of county, in said county, and that he
give public notice of the time and place of such sale, according to
the course and practice of this court; and that he execute to the
purchaser on such sale a good and sufficient deed of the premises,
and that he pay to the plaintil!. or his attorney, out of the proceeds
of such sale, the sum of for his costa, and also .
the amount reported due. with interest thereon, or so much thereof
as the purchase money will pay; and that the sheril! take the re
ceipta of the plaintiff, or his attoroey, for the amounts 80 paid, and
file the same with his report of sale; and that he bring the surplus
moneys arising from the sale, if any, into court. And that if the
amount of moneys arising from said sale are insufficient to pa)'
the amount so reported due, that the sheril! specify the amount of
such deficiency in his report of sale: I, ............• sheriff of said
connty, do report, that I advertised said premises to he 801d hy
me. at the court house door in the town of .......••..... in said
county, on the day of 19 , at ..
o'clock in the noon, as follows: hy causing a printed notice
thereof to he fastened up in public places in said town, on the
. day of 19......• and hy causing a copy of such
notice to he printed once in each week during the weeks im-
mediately preceding said sale, in a public newspaper printed in said
county; which notice contained a description of the mortgaged prem-
ises. ..

And I further report that, on the said day of ,
I exposed said premises for sale at public auction, and that the,
were then and there fairly struck ol! to for the 8um
of , that being the highest sum bid therefor.

And I further report, that I have executed and delivered to the
purchaser a deed of the premises. that I have retained for my fees
and di8bursementa, the sum of ....•...•... and bave paid to the
plainti1f'a attoruey the sum of for hi. costa in tbis
cause, and have taken his receipt therefor. which is hereto annexed .
1100 '
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and that I have paid to the plaintiff the sum of .••••••••••. being
the amount reported due him, with interest thereon, and have
taken his receipt therefor, which is also hereto annexed. (And
that the amount so bid and paid was insufficient to pay the amount
reported due, with interest and costs, and that the deficiency is
the sum of ......•••... ) (or that I have paid the surplus moneys
into court, and have taken the receipt of the clerk tbereof, which
is also hereto annexed). The premises are described as follow. in
such decree, notice and deed: .

All of !"hich is respectfully submitted.
Dated , 19 .

A. B., Sheriff of ...•........ County.

Receipts Annexed to Repon

(Title of aetion.)
Received 19 , of sheriff of .

county, the sum of ..•...•••... in full of my costs in this action.
C. D., Attorney for Plaintiff.

(Title of aetion.)
Received , 19 , of sheriff of .

county, the sum of ....•..•••.. being the amount reported due,
with interest ..

C. D., Attorney for Plaintiff.
(Title of action.)
A. 8., tbe sheriff of .........•.. county, bas this day paid into

conrt the sum of for surplus moneys in this action.
Dated ..

J. 8., Clerk of County.

NO. 210

Repon of Bale in Partition

(Title of action.)
To the Court of the State of ;,
In pursuance of the decree of sale made in this cause on the

•........... at by which it was, among other things,
ordered and decreed, that the premises described in said decree be
Bold by the sberiff of county, according to the rules
and practice of this court; and that on making the said sale, said
Bheritf forthwith make report thereof to this court; I, the said

[2 And....on on Sherifr.]-51 801

sheriff, do certify and report, that in pursuance of said decree of
the statutes and the rules and practice of the said court, I gave due
notice of the time and place of said sale, by causing 8 notice thereof
to be published once in each week for weeks successively. next
preceding the day of sale therein mentioned, in a public newspaper
printed in said county; which notice contained 8 brief description
of the premises; and also by fastening up in public places in
the town where the said premises are situated and were advert ised
to be sold, weeks ncxt preceding the day of said sale, copies of
the said printed notice, and that at tbe time and place mentioned
in the said notice, 1 exposed tbe said premises for sale at public
vendue, and the same were tben and there struck off to .
for the sum of , that being the highest sum bid there-
for.

All of which is respectfully submitted.
Dated 19 ..

A. 8., Sheriff of ...•...•.••. County.

NO. 211

Bheriff's Deed on Bale under Decree in Partition

The same as No. 208 to the first asterisk. and then insert'
"that after making said sale, said sheriff make report thereof to the
said court, and after said judgment shall have been perfected, and
the said report confirmed, that said sheriff execute and deliver to
the purchaser or purchasers, a deed or deeds ·of the premises:" and
after the second asterisk, add, "and the said sheriff having made
report of his doings in the premises to the court. and the sallie
having been duly confirmed by the order thereo!." (conclude R8

No. 208)

NO. 212

Final Report of Bale under Decree in Partition

(Title o( action.)
To the . .. Court of the State of ......••••.• r
In pursuance of the decree of sale in this cause, and of the

order confirming the sale, made by this court on the .
day of , 19 , I, the sheriff of county,
have executed to the purchaser 8 deed of the said premises 90 sold
by me, upon receiving from said purchaser the purchase money;
802 [2 Anderson on Sherifh]
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tbat 1 bave retained tbe sum of .....•••••.. out of said purchase
money for my fees and disbursements; and have paid to tbe at-
torney of tbe plaintiff for bis costs and charges. tbe sum of .
and to .. _.........• tbe attorney for tbe defendant .
the sum of _ for his costs and charges i and that I have
divided the balance thereof amongst the several parties hereto, ac
cording to their respective interests therein, and have paid to each
their proportionate share thereof, to-wit: to the sum
of to the sum of and to .
the sum of o. under and pursuant to the decree in this
cause, and that I have taken receipts for the said several sums so
paid, as aforesaid, and have annexed the Same to this my report.

All of wbicb is respectfully submitted.
Dated 19 .

A. B.• Sberiff of _. County.
(Title of action.)
Received of , sheriff of county, the sum

of in full of my costs and cbarges in this action. as at-
torney for plaintiff. Dated _.........• 19 .

C. D.• Attorney for Plaintiff.
(Title of action.)
Received of , sheriff of county, the sum

of in full of my share or portion of the moneys realized
on the sale of the premises in this action.

Dated 19 .
E. F.

NO. 213

Return of Arrest on Execution against the Body

I have arrested the within defendant. and bave bim in my custody
in the common jail of the county.

Dated 19 .
A. B .• Sheriff of ..•..••••... County.

NO. 214

Return of Arrest Wbere the Defendant Is Let to Bail

I have arrested the within defendant. and bave let him to bail to
the liberties of the jail of said county.

Dated 19 .
A. B .• Sheriff of ..••..•••... County.

803

NO. 215

Where the Defenda.nt Released on Habeas Corpus

I return that I arrested the within defendant. and held and de
tained him in my custody, under the within writ of execution in
the common jail of my county, until the .. _... _, day of . __ .... :._,
when he was, in due form of law, removed from my custody by
writ of habeas corpus, granted by Han. C. H. D., and was then a III I
ther-e discharged from said arrest.

Dated , 19 .
A. B.. Sheriff of ..••.•••.... County.

NO. 216

Return Where One is Taken and the Other Cannot be Found

I have arrested the within defendant and have him
in my custody in tbe common jail of the county; and the de-
fendant cannot he found in my eounty after diligent
search.

Dated , 19 .
A. B.• Sheriff of .....••.•••. County.

NO. 217

Return Where the Defendant is Discharged from Custody under the
Insolvent LaW1I

I return. that I arrested the within defendant, and beld him in
my custody until the day of when said de-
fendant was duly discharged from imprisonment by tbe _ '
court of .•....•••..• county, as an in solvent debtor.

A. B.. Sheriff of .••••••••.•• County.
804



FORMS

NO. 218

No. 218, 219 No. 220-222 SHERIFFS, CORONERS, AND" CONSTABLES

NO. 220

Arrest and Escape in Conseqnence of a Fire in the Jail

I arrested the within defendant, under the within writ of execu
tion, and detained him in my eustody in the common jail of the
county until the day of , when there casuully
occurred a fire in the said jail, whereby and by reason whereof the
said escaped therefrom without my knowledge or as-
sent; and that I could not prevent such escape, but the same was
without default on my part; and that 1 have not been able, after
diligent search, to retake the said defendant.

Dated .•••••••••••• 19 ...
A. B., Sheriff of ....••••.••. County.

NO. 219

AfIIdavit of Imprisoned Debtor on a Jostlce', Jndgment to Obtain
His Discba.rge

(Title of action.)

State of .

County of ....••....

A. B.. the defendant in this action, being duly sworn, deposeth and
saith, that he Was committed to the jail of the said eounty of the ....
· day of under and by virtue of an execution issued by·
· ........•.. 8 justice of the peace of said county, upon a judgment
rendered before him in favor of ............• the above named plain.
tiff. against his deponent. for the sum of ....•••..... damages and
costs. on the day of ..........• 19 ......• and that he. this
deponent, has remained a prisoner on said execution from the time of
such commitment, until the time of making this affidavit. to-wit: the
· day of , 19 , and this deponent further saith,
that at the time of such commitment, he had and still has a family
in the town of in said connty and state of ..........•
for which he provides; and that at the time of such commitment
he was not, nor has he been since, nor is he now, a freeholder; (or any
other statutory ground for discharge) and further saith not.

A. B.
Subscribed and sworn before me
the day of 19 .

C. D. Justice of Peace.
80li

Where the Execution Is Issued by the County Clerk

Instead of the above description of the judgment and execution,
insert after the asterisk: lithe clerk of the said county. upon a
judgment rendered before a just.ice of the '"
of said county. in favor of ....•....... , the said plaintiff, and
against this deponent, on the day of _, 19 "
for damages and costs, and docketed in the office of
the said clerk."

(Conclude 88 last.)

NO. 221

Where the Prisoner Has Not a Family for Which he Provides

The same 88 the foregoing in all respects, omitting the statement
that he has such family.

NO. 222

Bond for Liberties of the Jail

(Penal Part as No. 12.)

Whereas, the above bounden is' now in the custody
of the above named , sheriff of the county of ..........•
by virtue of an order of arrest, made by the Hon. C. II. D.• a justice
(or judge) of the conrt of this state, requiring the said
· .•..•..•. to be held to bail in the sum of at the suit of
· ., ••..... (or, "by virtue of an execution issued out of the .
· court of this state, at the snit of against the said
· " for damages and costs, tested on the day of
· .......•... and returnable sfter the receipt thereof.")

Now, therefore, the condition of the said bond is such that if
the above bounden so in custody of the above named
sheriff, as aforesaid, shall remain a troe and faithful prisoner, and
shall not at any time, or in any manner escape or go without the
liberties established for the jail of the county of ..•••••••... until
806
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discharged by due course of law. then this obligation to be void;
otherwise to remain in full force and virtue.

Sealed and delivered in the
presence of

A. B. (L.S.)
C. D. (L.S.)
E. F. (L.R)

Witness

Witness
(Sureties to justify and all parties to acknowledge as Nos. 92.93.)

NO. 223

Assignment of Bond

Know all men hy these presents, that I. sheriff of ... ,' •••••..
county, within named, do assign and set over to the plaintiff therein
named at his request, the within boud or obligation, pursuant to
the statute in such case made and provided.

A. B .• Sheriff.
Dated , 19 ..
Signed, sealed and delivered
in the presence of

Witness

Witness
80'1

NO. 224

Deputation of Bail to Arrest Principal

Know all men by these presents, that L A. B. o (or we. A. B. and
C. D.•) of, etc., being the same A. B. mcntioned in the within copy
of undertaking, (or bail bond, or bond for jail limits, or recogni
zance.) have deputized, authorized and empowered in my place and
stead and in my behalf, E. F., of, etc., to take, arrest, secure and
surrender to the sheriff of the couuty of in the state
of , G. H., in said copy of undertaking named ill
exoneration and discharge of my undertaking as hail of said G. H.,
in the cause therein mentioned, and to employ such persons and
assistants as may be necessary to effect said purpose,

In witness whereof. I have set my hand hereto thia .•..•••...
day of 19 ..

A. B.(L.S.)

NO. 225

Certi1lcate of 8urrender of Defendant by His Bail

(Title of cause.)
I certify that .. "" , the surety in the undertaking given

on the arrest of the defendant this day surrendered the said de.
fendant in exoneration of them as bail, by delivering him into mv
custody, together with a cert ified copy of the undertaking given
hy the said surety.

Dated 19 .

A. B., Sheriff.

NO. 226

Return to Writ of Possession

I have caused the within plaintiff to have possession of the prem
ises within described, with the appurtenances, 8S by the said writ I
am within commanded.

. Dated 19 ..

808
A. B.. Sheriff.
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NO. 227

Where the PlaintiJl' Neglects to Point Out the Premis..
1 certify and return. that I have heen at all times ready to execute

the within writ. from the day of its receipt by me. to the last day
of its return. to-wit: etc .• hut that no one, on behalf of the within
plaintiff came to show me the premises within described j wherefore
I could not make the said to have possession of the said
premises 8S by the said writ is required.

Dated .•••••••... OJ 19 ....
A. B.. Sheriff.

NO. 228

Return of Service of Habeas Corpus
(Title of matter or proceeding.)

State of ..••••••••••• } ss,
County of .

I certify that on the day of .....•....• at .
I served the writ of habeas corpus issued by ..••........ in the above
entitled matter. a copy of which is hereto annexed, upon the said
............ by delivering the same to him personally. at ....••.•••
in said county.

Dated 19 .
A. B.. SheriJl' of .•.•.••.•... County.

NO. 229

Return Where the Party Cannot be Found
(Title of matter or proceeding.)

State of } ...
County of ..•••••••••

I certify that on the at in said county.
I served the writ of habeas corpus issued hy •••••....... in the
ahove entitled matter, a copy of which is hereto annexed. upon the
said by leaving at the residence of the said .
the said writ with the wife of the said who then had
the above named infant in charge. in the absenee of .
who could not be found.

Dated 19 .
A. B., Sheriff of ...•........ County.

(This manner of service would be availahle only if authorized by
statute)
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NO. 230

Where the Party Concew Himself

(Title of matter or proceeding.)

State of ..........••• } ss,
County of .

I certify that on the day of 19 , at .
· ..•.... in said county, I served the writ of habeas corpus issued by
· .•......... in the above entitled matter. a copy of whicb is hereto
annexed. upon the said by affixing the said writ in a
conspicuous place. on tbe outside of the front door of tbe dwelling
bouse of tbe said the said concealing bim-
self witbin (or refusing admittance to me to make personal service).

Dated , 19 ..
A. B.. Sberiff of County.

(See note to form 229)

NO. 231

When the Party Served Is a SheriJl'. Coroner, Constable or Manhal

Add. after describing the manner of service: "and also at the
same time paying (or tendering) to said the sum
of for his fees in bringing up tbe said prisoner; and
delivering (or tendering) to said a bond in tbe
penal sum of conditioned to pay to said .
· ...•... the charges for carrying back said prisoner if be should
be remanded, and that such prisoner will not escape by tbe way•
eitber in going to or returning from tbe place to wbich he ia to be
taken."
(In some alatell no fees are collectible in habeas corpus proceedings.)
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NO. 232

Returu to Habeas Corpu

I do hereby return to the justices of the .....•.••• court (or, to
the Hon , a justice (or judge) of the court,
or county judge of County) that before the coming to
me of the within writ, the said , was committed to
my custody, and is detained by virtue of another writ, a copy of
which is hereto annexed; the original of which I also herewith pro-
duce; nevertheless I have the hody of the said .
before you at the ...........•.... day and place within mentioned,
as I am within commanded.

Dated .•.•........ , 19 ....
A. B., Sheriff of .•.......•.• County.

NO. 233

Returu Where the Prisoner Ia Sick

I do hereby return to the justices of the court (or, to
the Hon., etc.,) that before the coming to me of the within writ,
the said was committed to my custody, and is
detained by virtue of auother writ, a copy of which is hereto an
nexed; the original of which I also herewith produce; and tbat the
said 1I0W lies in tbe jail of said county, sick and
infirm, and so remains, so that he cannot, without danger, be
brought before the court now here as I am within commanded.

A-;B., Sherift'o

State of .•.....•...•• } sa,
County of .

The sheriff of said county, who makes the above return, being duly
sworn, says, that the said return is in all respects true, according to
his information and helief.

A. B.
Sworn before me this ....••
day of ,19 .

C. D. Notary Public.
811

NO. 234

Where the Parv Ia Not in the SheriJf'. Cutody

I hereby return to the justices of the " .. court (or, to the
Hon., etc.) that before the coming to me of the within writ, the
said was committed to my custody, and was de,
tained by virtue of another writ, a copy of which is hereto an.
nexed; the original of which I also herewith produce; but that "aid
................ is not now, and was not at the delivery of the
within writ to me in my custody or under my power of restraint,
the said having on the night of the .
broke the jail and escaped therefrom, and has not been retakeu;
(or, the term of his sentence having expired. I did on .
discharge said from confinement in said jail; or,
that on the the said was in due
form of law let to bail by , couuty judge; or, that
by virtue of a bench warrant issued by the district attorncy of
.... , county, I did on the day of deliver
the said into the custody of the she rift' of .
•. . . .. county;) wherefore I cannot have the body of the said
................. at the day and place within named, as I am with
in commanded.

Dated ••••••••..•• , 19 ....
A. B., Sherift'o

NO. 235

Proof of Service of a Writ of Certiorari

(Title of matter of proceeding.)

State of .....•••••••• }
SS.

County of ..•••..••••

I certify that on the day of ...••.•... I served the writ of
certiorari issued by the Hon in the above matter or pro-
ceeding, upon the person named therein, hy delivering such writ to
him, personally, in , in said county.

Dated ,19 .
A. B., Sheriff of .••••••••••• County.

8111
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NO. 236

Return to Certiorari

State of .•••••••••••• }
ss,

County of .

I certify and return to the ......•..•.. court of the state of
........ (or, to lIon. C. H. D., justice (or judge) of the .
court, etc.) lIS I am within commanded, that before the coming to
me of the within writ of certiorari, to-wit: on the .
day of , the within named WllS com-
mitted to my custody, as sheriff of the county of , by
virtne of an execution issued upon a jndgment, ete., (or, by virtne
of a warrant of commitment of justice of the
peace of County) a true copy of which is hereto an-
nexed, and that he is detained by me for no other cause.

Dated.
A. R, Sheriff of ..•••••••••• County.

NO. 237

Habeas Corpus ad Testiftcandum

The People of the State of ..•••••••. , to the Sheriff of the Coun-
ty of , greeting:

We command you that yon have the body of ..
defendant in your prison under your custody, under safe and se

cure conduct, before" our ..•••....... court, to be held at the court
honae in the town of on the to testify and
give evidence in a certain action now pending in the said .
court, then and there to be tried between ....•.... : .. plaintiff and
................ defendant, on the part of the plaintiff (or de-
fendant,) and that immediately after the said .
ahall have given his testimony in said action, that you retnrn him
to your prison nnder safe and secure conduct; and have yon then
there this writ.

Witness, C. H. D., jnstice (or judge) of the .....•.... conrt, at the
eonrt house in, ete., the .••..• day of 19 .

J. R, Clerk.
A.. R, Attorney.

(Endorsed)
Allowed this day of , 19 ,

C. H. D., Justice (or Jndge) of the •.••••.•.• Court.
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NO. 238

The Same to Bring a Witness before a Referee or Justice

The same as the last to the asterisk, and add: "A. B., rerere~ in a
cause pending before him as such referee, (or before C. C.

t
8 jus-

tice of the peace, in a cause pending before him,) wherein .
........ is plaintiff and is defendant, on the part
of the plaintiff (or defendant,)" and then tbe name as the last.

NO. 239

Bond to Be Given on Issuing Habeas Corpus

(The penal part as No. 12; and the penalty to be in the amount
required by local law or fixed by the court.)

The condition of the bond is as follows:
WherellS a writ of habeas corpns (ad testificandum) has bceu

issued by the Hon. C. H. D., a justice (or jndge) of the .
court; (or, by the supreme court or county court of now in
session at, etc.) by which the said sheriff is commanded that he bring
................ , now in the custody of him the said sheriff under
and by virtne of before the said justice of the
supreme court, (or hefore the said court, Or before A. R, a referee,
or C. D., a justice of the peace) on the application of the said

Now, therefore, the condition of the above obligation ig such.
that if the said shall pay to said sheriff all
charges for carrying back such prisoner if he shall be remanded (or
after he has testified; and that such prisoner shall not escape by
the way, either in going to or returning froin the place to which
he ia to be taken, then this obligation shall be void, otherwise to
remain in full force and virtue.

Signed, sealed and delivered
in the presence of

A. B. (L. S.)
C. D. (L. S.)

Witness

Witness
(In some states no fees or costs are allowed in habeas corpua

proceedings. )
81~
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NO. 240

Justiftcation of Surety to Bond

State of }
88.

County of " 00

C. D., the surety in the foregoing hond, being by me duly sworn,
deposeth and saith that he is a resident of said county and a house
holder (or freeholder) (or other qualification required by local law)
therein, and that he is worth, over and above all debts and liabilities,
in addition to the property exempt from levy and sale on execution,
the sum of •••••••••••. dollars; and further saith not.

C. D.
Subscribed and sworn before
me this day of ", 19..•_
(To be acknowledged as No. 13.)

NO. 243

Inquisition

State of }
88.

County of .

Inquisition taken this day of .••••••••• before me, A. B.,
sheriff of county, at by virtue of a writ
of inquiry to me directed and to this inquisition annexed, to inquire
of and concerning certain matters in said writ contained and specified,
by the oaths of twelve good and lawful men of said
county, who being summoned and sworn, say upon their oaths, that
the plaintiff in the said writ named bath sustained damages by reason
of the premises in the writ mentioned, over and above his costs and
charges, to .•.......... dollars.

In witness whereof, we, as well as the said sheriff, as the said jurors,
have set our hands and seals in this inquisition, the day and year
above written.

NO. 244

Notice of Execution of a Writ of Ad QUod Damnum

State of 00 , } as
County of ..

By virtue of a writ of ad quod damnum, issuing out of the
...... court of this state, snd tested on the day of .....•.•••
and to me directed and delivered, by which' I am commanded, by
the oaths of twelve good and lawful men of my county, to inquire
if the persons, or any of them owing the premises hereinafter de
scribed, will sustain any and what injury by reason of the taking
of such premises for the use of the people of this state, (or of the
United States).

The said premises are described as follows: ....•..•..•.•.•...
Notice is therefore hereby given, that I will proceed to execute

the said writ on the day of .. 00 • • • • •• at in said
county.

Dated .00 , 19 .
A. B., Sheriff of .••••••••. County.

NO. 241

Oath of Jurors on Writ of Inquiry

You and each of you, do swear that you will well and truly hear
and determine the matter in difference between .
plaintiff and defendant, and true inquisition make,
according to the evidence; so help you God.

NO. 242

Oath to Wituess

You do swear that the evidence you shall give in the matter in
difference between plaintiff and ,
defendant sball be the truth, the whole truth, and nothing but the
truth; 80 help you God.

816

Jurors.
(L. S.)
(L. S.)

A. R, Sheriff (L. S.)
Jurors.

(L. S.)
(L. S.)
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And the said jurors, upon their oaths aforesaid, do further sa)'
that the people of the state of should pay for the said
several parcels of lands and tenements, the said several sums so
assessed as aforesaid to the said persons, to whom the same are
assessed as aforesaid, respectively.

In witness whereof we, the said sheriff, 88 well as the said jurors,
have hereto set our hands and seals, the day and year first above
written.

Jurors.
(L. S.)

NO. 245

Oath to Jurors on Writ of Ad Quod Damuum

You do swear. that you will diligently inquire whether the person
(or persons) owning the lands or tenements to be viewed by yeo,
and which are meotiooed and described in the writ of ad quod
damnum, issued by thc court of this state, to the sheriff
of county, will sustain any and what injury by reason
of the taking of such premises, for the use of the people of this
state (or tbe United States) and wiII give a true verdict, accord
iog to the best of your jodgment, without favor or partiality; so
help you God.

A. B., SheriO' (L. S.)

NO. 247

Return of Execution of Writ of Ad Qood Damnum

State of } ...
Couoty of .

I certify and return, that 00 the comiog to me of the within writ of
ad quod damnum, I caused due notice of the time and place of execut
ing the same to be given, by publishing a notice thereof once in each
week for weeks successively, immediately preceding such time.
in a public newspaper printed in said eounty , that I summoned .
qualified jurors of my coooty, as I am within commanded, to attend
at the time and place designated io such notice for executing said
writ, and then and there administered to each of said jurors, the oath
prescribed by statute; that thereupon the said jurors viewed together
all the lands and tenements specified in said writ, and after so viewing
the same, made inquisition of the matters required io and by the
within writ by them to be made; which inquisition, under 'the hands
and seals of the said jurors, as well as under my hand and seal, is
hereto annexed.

Dated , 19 ..
A. B., Sheriff of ...••..•.. Coonty.

(Before damages could be so assessed the proceedings therefor must
find warrant in a statutory enactment in the particular

jurisdiction}

NO. 246

Inqnisition upon a Writ of Ad Qnod Damnum

State of } ss
County of ..

Inquisition taken this day of , 19 , at, etc.,
before sheriff of county, nnder and
by virtue of the writ of ad quod damnum, to said sheriff directed
and delivered and to this inquisition annexed by the oaths of
· ......•.•.. qualified jurors of said county, who being duly sum
moned and sworn by the said sheriff, say, upon their oaths, that
A. B. is the owner in fee of the lands and tenements firstly de
scribed in said writ, as follows:

C. D. is the owner in fee of the premises secondly described in
said writ, sa follows:

And E. F. holds the last mentioned premises by lease granted by
· . . . . .. . . • • . . . .. on, ete., for the term. of ..•••••.•. years, at an
annual rent of dollars;

That said A. B. wiII sostain injury and damages, to the amount
of ......•..... dollars, by being deprived of the said premises so
owned by him.

That said C. D. will sustain damage. in the amount of ..
dollars, by being deprived of the said premises so owned by him.

And that E. F. wiII sustain injory and damage. to the amount of
· . . . . . . . . . .. dollars, by being deprived of the said premises ao
held by him, as aforesaid.

[2 Ande....on on Sheriff.1--52 817

818 (2 Anderaon on Sheriff.]
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A. R, Sheriff.

NO. 248

Oert!1lCRte of Service of a Jodge's Order under Proceedings Sop
plemeotary to the Execution

State of ...•••••..... }
88.

County of .

I certify that on the day of , 19 ..•••• , I served
the within order upon the within named defendant in .
in said county, hy delivering to him personally a copy thereof, and at
the same time showing him the within original order.

Dated , 19 .

NO. 249

Return to Precept for Summoning a Jury in a Cue of Lunacy

The execution of the within precept will appear by the panel of
jurors hereto annexed.

Dated •• , ••••••••• , 19 ....
A. R, Sherifi'.

NO. 250

Panel of Jurors to Be Annexed to Precept

Panel of jurors summoned hy me, under and pursuant to the
annexed precept.

A. B., Sheriff.
A. K., Farmer, of D.
C. D., Mechanic, of E., etc.
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NO. 251

Affidavit of Summoning Jory in Plank Road Cue

State of }
88.

Connty of ......••.••

A. B., the sheriff of connty, to whom the within precept
waa delivered for service, deposeth and saith, that the following jurors
therein named, to-wit: were each duly personally served
hy him to appear as such jurors at the time and place, and for the pur-
poses in the said precept named, at leaat days before the day
therein specified for hearing; and that the following jurors, to-wit:
. . . . . . . . . . .. were in like manner duly served hy him, by leaving at
their respective places of residence, a written notice containing the
substance of the within precept; and that the distance actually and
necessarily traveled hy me in making the said service, was .
miles.

A. B.
Subscribed and sworn before me
this <lay o( _, 19 .•••

C. D. Notary Puhlic.

(There must he a local statute authorizing this proceeding in the
particular jurisdiction)

NO. 252

Return to Precept for Summoning a Jory in a Case of Forcible
Entry

(The same as Nos. 249 and 250.)

NO. 253

Certl1lcate of Service of Notice of Issuing the Precept

I certify that on the day of ......•...• 19 ..•. , I served a
notice of which the within is a copy, upon ..... '" . " ..... , by de
livering the same to (him personallyj) (or, if he cannot be found,
''by delivering the same to , his wife, upon the
premises therein mentioned, the said not being
found j") or, if there is no person on the premises on whom the same
can be served, "by affixing the same on the outer door of the house.
the said not being fonnd, and there being no
person on the within premises upon whom such service could be
820
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made ;"} (or, if there he none, "by affixing the same npon the fence
on said premises, on the public highway, being the most public and
suitable place on tbe premises, tbe said .......•........ not being
found, and there being no person on the premises on whom service
could be made, and there being no house thereon").

Dated ...•••••... 0,19 ....
A. B., SheriB'.

NO. 254

Certi1lcate of Service of a Summons in Summary Proceedlnga to
Ohtain Possession of Lands

I certify that au the day of ...•.••••. , 19 , I served
the within summons upon the within by deliver-
ing to him a true copy thereof, and at the same time showing him
the original summons,

Dated •••••••••••• , 19....
A. B., SheriB'.

NO. 255

Where the Tenant Is Ahsent

I eertify that on the day of ......•... , 19 , I served
the within summons by delivering and leaving a copy thereof with
the wife of said .....•.......... at his last place of residence, he
being absent therefrom, and such residence heing in the same town
with the demised premises.

Dated ,19 .
A. B., Sheriff.

NO. 256

Where No Person Found at Tenant's Residence

I certify that on the day of 19 , I served
the within summons by delivering and leaving a copy thereof with
C. D., a person of mature age residing on the demised premises, the
said ......•......... heing absent from his place of residence, and
no person of mature age being found thereat on whom to make
service.

Dated ,19 ..
A. B., SheriB'.
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NO. 257

Where the Premises Are Not in Same Town with Tenant

I certify that on the day of , 19 , 1 served
the within summons by delivering to and leaving with C. D., a per
80n of mature age residing on the demised premises, the tenant be
ing absent from his place of residence and the demised premises
not being in the same town (or city).

Dated , 19 .
A. B., Sheriff.

NO. 258

Where No Person Resides on the Premises

I certify that on the day of , 19 , I served
the within summons by delivering to and leaving a copy thereof
with C. D., a person of mature age, a clerk in the store on the
demised premises, the tenant being absent from his place of resi
dence, and said premises not being in the same town with the said
residence and no person residing on the premises.

Dated 19 .
A. B., SheriB'.

NO. 259

Where No Person Found on the Premises

I certify tbat on the day of , 19 '. I served
the within summons by affixing a copy thereof on the front door
or conspicuous part of the demised premises, the tenant having no
place of residence in the county and no person residing on the prem
ises or employed in any business upon the premises.

Dated ..••........ , 19 ...•
A. B., Sheriff.

822
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NO. 260

Return to a Precept for a Jury In Such Case

I have summoned the several jurors named in the within precept.
to appear at the time and place within mentioued; the said .
.. , were summoned personally, and the said 0)

who could not be found, were summoned by leaving at their re
spective residences, with persons thereat of proper age, a notice
that they had heen nominated as such jurors, and the time and
place at which they were required to attend.

Dated , 19 ..
A. B., Sheriff.

NO. 261

Return of Service of Order upon a Defaulting Juror to Show Cause

I certify that on the day of , 19 , I served
the within order upon the within named ....•........... by deliv
ering to him personally a copy thereof, and at the same time show
ing him the within original order.

Dated 19 ..
A. B., Sheriff.

NO. 262

Return to Process for Collection of Fines

I have made the sum of directed to be collected of
the within named besides my fees, and have paid
the same to the county treasurer. The within .
having no goods or chattels in my county, whereof I could make
the amount of the within fine imposed upon him, I have committed
him to the jail of the county, where he nOW remains. I cannot find
any goods or chattels of the said in my county,
whereof I can make the amount of the fine imposed upon him, or
any part thereof, nor can I find the said in my
county.

Dated 19 .
A. B., Sheriff.
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NO. 263

Return to Warrant of County Treasurer against a Delinqueut
Collector

I have made the sum of upon the within warrant,
exclusive of my fees; and the within collector has no goods or chat.
tels, lands or tenements within my county, whereof I can make the
remainder of the moneys mentioned in the within warrant.

Dated ,19 .
A. R, Sheriff.

NO. 264

Return to Warrant for Collection of Unpaid Taxes

I have collected the amount directed to be collected of the with
in named C. D., E. F., and G. H., and I can find no property whereof
to make the amount directed to he collected of the within J. K.

Dated.
A. B., Sheriff.

NO. 265

Certiflcate of Service of Notiflcatiou of the Comptroller

State of } ..
County of .

I certify that on the day of , 19 , I aerved the
within notification upon the within named •••••••••••• 'hy deliver
ing to him personally a copy thereof.

Dated , 19 ..
A. B., Sheriff.
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NO. 266

The Ba.me Where the party Is Absent

State of .•..••••••••. } ss.
County of .•••.••••••

I certify that on the day of , 19 , I served the
within nolifieation upon the within named by leav-
ing a copy thereof with his wife, at his usual place of abode, he being
absent therefrom.

Dated ,19 .
A. n, Sheriff.

NO. 267

Return to Warrant of Comptroller against Defaulting Canal
Collector

I have made the amount of the within warrant of the goods and
ehattels of C. D. and E. F., the surety of the within G. H., he hav
ing no goods or chattels, lands or tenements whereof I could make
the amount or any part thereof.

Dated , 19. .
A. B., Sheriff.

(The proceedings in the last five forms must be authorized 111' a local
IIlatute)

NO. 268

Hotlce of Bale of Distr_

Sheriff'a Sale

By virtue of a distress, I shall expose for sale, 81 the law direets,
at in, etc., the following described property, to-wit:

Said distress W81 issued to me hy ..••.•••••• , pnrsuant to statute
for the purpose of collection ••••••••••••

Dated.
A. B., Sheriff.

(The local statutes should be consulted and followed in the issuance
of a distress warrant also it would be advisable to recite the stepa
taken under the distress warrant in the notice of sale thereunder.)
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NO. 269

Inventory and Appraisal of Distressed Property

Inventory and appraisal of goods and ehattels seized by the sher-
iff of county, under and by virtue of, in, etc., made by
the undersigned, three disinterested freeholders of the town of
........... upon oath, to-wit:
One hay horse, value, etc.
Dated.

A. B.
C. D.
E. F.

Appraisers.
We certify that the foregoing is a just appraisal of the property

within described, appraised by us at the instance of ,
sheriff of eountj', this : .. day of , 19 .

A. B.
C. D.
E. F.

Appraisers.

NO. 270

Proof of Posting Hotice of Bale

State of } ss,
County of ....•..••.•

A. B., being duly sworn, deposetb and saitb, that on tbe day
of , 19 , he posted in three public places in the town
of ....••••.• in said county, a notice of sale, of which the foregoing
(or annexed) notice is a true copy.

A. B.
Subscribed and sworn before
me tbis day of ,019 ..•.

C. D. Notary Public.
828
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NO. 271

AJlldavit of amesr Making the Distress

State of } ss,
County of .

A. B., being sworn, saith, that he is the sheriff of said county; that
tbe property meutioned in the annexed inventory and affidavit was
distrained by this deponent under and by virtue of .
that the amount of the penalty was that the property sold
for tbe sum of that I have paid the said penalty out of tbe
proceeds; tbat I have retained the expenses of the appraisal, certifi
cate, notice, proof and affidavits, and of the tiling of the same, amount-
ing to and that the surplus, being the sum of .
. . . . . . , I have this day paid to the county treasurer.

A.B.
Subscribed and sworn before me
this day of ,19 .

C. D. Notary Pnblic.
(In most jurisdictions a retnrn certified by the officer is sufficient,

without making an affidavit; his official oath being sufficient to
give such retnrn the verity of an affidavit; the retnrn can be made

by stating the substance of the above affidavit.)

NO. 272

Appraisal of Wrecked Propert,.

State of } as
County of .

We, the undersigned, at the instance of tbe sheriff of .....•..•.
county, do appraise the wrecked property he reafter mentioned, as
followa, to-wit:

One sloop named , lying at in said
county, at $ .

Her anchor,
Sails,
Load of damaged wheat.
Dated , 19 .

A. B.
C. D.

Appraisers.
A. B., Sheriff.

82'7

NO. 273

Notice of Wrecked PropertT

To all whom it may concern:
Notice is hereby given, that the undersigned has this day taken

into his possession at in said county, a sloop named
................ , of one iron anchor and two sails.
Said sloop is loaded with wheat now in a damaged condition; that
said vessel and other property are now at the said .
and that the wheat is in a damaged condition, being wet and be·
ginning to heat, etc,

Dated.
A. B., Sheriff of ......•... County.

NO. 274

Petition for Bale of Damaged PropertT

To the Hon , County (or other) Judge of ,
...... County:

Tbe undersigned, sheriff of said county, has this day taken pos-
session of a Bloop, named .. , , iron anchor, two sails.
and wheat in the hold, in a damaged condition; that he has caused
the same to be appraised by 0 •••• , two disinterested
persons, a copy of which appraisal is hereto annexed, and that be
has given the notice of such wrecked property, required by law in
auch cases , that said wheat is in a damaged state, and unless it is
worked up soon will spoil; he therefore prays that the aame may
be sold as in such case is provided.

A. B., Sheriff of said County.

State of ......•••••.. } ...
County of ..

A. B., Sheriff of said County, being sworn says: that the foregoing
petition is true to the best of his knowledge and belief.

A.B.
Subscribed and sworn before
me this .. 0 •• 0 day of ,19 .

C. Do, County Judge of ...••••••. County.
828
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NO. 275

Notice of Election to Be Published and Served

Election Notice
Sheriff's Office

State of .

County of ....••••••
Notice is herehy given. pursuant to the statutes of this state. and

of the annexed notice from the secretary of state (or. order of the
hoard of county canvassers. or proclamation of the governor) that
the general election in this state (or. a special election for said coun
ty) will be held in this county on the Tuesday succeeding the first
Monday of November next; at which election. the officers named in
the annexed notice (or. order. or proclamation) will he elected.

A. B., Sheriff.
Dated , 19 .
(Annex copy notice. order. or proclamation.)

NO. 276

Proof of Service of a Citation to Attend the Probate of a Will

State of .......•••••• } ss,
County of ..•...•..••

C. D .• being sworn. says, that on the .•••.•.. day of ..••••••.. ,
19 ..•. , he served the within citation upon the within named .
...•••.. hy delivering to him a copy thereof, and at the same time
showing him the within original citation, at in said
county; (or. if he cannot he found. say. "by leaving a copy thereof
on the day of 19 ....• at the place of residence
of the said in the town of with
....•......•.•.. , the mother of said , with the re-
quest to deliver the same to said ......•....••••. as 8000 88 might
he; and that this deponent has since learned that said .....•........
did on or about ..•.........• return to his residence. where the copy
was left for him, as aforesaid."

Snhscribed and sworn before me C. D.
this day of 19 .

A. B., Surrogate.
1129

NO. 277

Proof of Service of Citation on Executor or Administrator to
Answer Charges

State of ...•.......•• } ss,
County of .

I certify that on the day of 19 ....• I served
the within citation Oil the within named by deliver-
ing to him personally 8 copy thereof, and at the same time showing'
him the within original citation (or if he shall have abscor.rted, say,
"by leaving 8 copy thereof at his place of residence, with
his wife. he having absconded from the county").

Dated ..•••.......• 19 ....
A. B.. Sheriff.

NO. 278

Proof of Service of a Citation upon a Guardian to Answer Charges

If he can he found. the proof of service is the same as the last.
If he has absconded or concealed himself so that he cannot he

personally served, say, "by leaving a copy thereof with .
........ at his last place of residence, he having absconded from
the county (or concealed himself) so that personal service could
not be made upon him."

NO. 279

Notice to Sheriff to Return Process

(Title of action.)
To Sheriff of ......•... County:
Sir: You are hereby notified to return the Summons and com

plaint (judge's order, etc., or execution,) delivered to you for serv
ice in this cause, within ten days after the service of this notice, or
show cause at ...•••••.... term of this court to he held at the court
house in the on the day of ..........• 19 ....•
at the opening of the court will be applied for. why an attachment
should not issue against you for neglect thereof. with costs of such
motion.

Dated.
Yours, etc.

A. B., Attorney for Plaintiff.
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NO. 280

Proof of Service of Notice to Return Process

(Title of aetion.)

State of .....• , , , .. " Ir 88.
County of J

A. B., being sworn, deposeth and saith, that on the 00 G" •••• day
of ]9 , he served a notice, of which the annexed is a
copy, on the within named sherill of .
eounty, by delivering the same to him personally (or if he cannot be
found, "by leaving the same in his office during the hours the same
is by law required to be kept open, no person being present therein").
(Conclude with signature of affiant and jurat.)

Or, if service is accepted by tbe officer it may be as follows: "r ad-
mit service of a notice of which the within is a copy, this day
of •••••••••. ,19 ....

C. D., Sheriff,"

NO. 281

AlIIdavit of Delivery of Execution to the 6beriJf

(Title of aetion.)

State of ... " ......• ' } ss,
County of .. , .. , .....

A. 8., being sworn, says, that he is the attorney for the plaintiff in
this action; that judgment was perfected aud the roll thereof filed in
the clerk's office of county, on the day of ,
19 , for " dollars and cents, damages and costs,
and a transcript thereof was filed and the judgment docketed, in the
clerk's office of county, on the day of , as
this deponent is informed and believes; that execution in due form of
law was duly issued thereon to the sheriff of said last mentioned coun
ty, by wbich said sheriff was commanded to make the said sum of
............ with interest and his fees, and to return such execu-
tion to the office of the clerk of county, within aixty
days after the receipt thereof by him, the said sheriff; and that the
same was received by said sheriff for execution on the day
of "" •• ".'. as this deponent is informed and believes. That

t1:Jl

this deponent has made inquiries at the office of the clerk of
.......... county for said executiou, and that he has learned that
although the time for returning said execution has expired, said
execution has not been returned; and that the said judgment, nor
any part thereof, has not been paid to the plaintiff; but that the
whole remains due and unpaid; and that the said sheriff is in de
fault in not returning the said execution, and in not paying over
the said moneys. A. 8.

Sworn before me this
".~...... day of ...... , ... , 19 ....

C. D., Notary Public.

NO. 282

Proof of Service of Notice to Return an Execution and of Service
of AlIIdavit of Delivery Thereof, on the Sheri1f

(Title of action.]

State of ... , ••• , ..... }
88.

County of .

A. B., being sworn, says, that on the .. , •.... day of ..... ,." .•
19 .... , he served the foregoing notice and affidavit on the above
named .• , .•........... , sheriff of county, by deliver-
ing copies thereof to him personally (or if he cannot be found, "by
leaving copies thereof with C. D., a clerk in the office of said sheriff).
during the hours in which said office is required hy law to be kept
open, the said ........•....... being then absent therefrom," (Con
elude with signature of affiant, and jurat.]

NO. 283

Proof That the Execution Baa Not Been Returned

(Title of action.)

State of , } ...
County of .

A. 8., being sworn, says, that on the .... , ... day of .. , ••• "",.,
19 .... , he made diligent search of the files of the office of the clerk
832



C. D., Notary Puhlio.

NO. 284

The Same in Another Form

lif the county of •••••••••••. in the place where executions are kept
therein, and that the execution in this action, directed and delivered
to the sheriJf of county, on the .
day of , 19 , cannot he found on said files on such
search; and this deponent verily helieves that such executiou has not
been returned to said office.

Suhscrihed and sworn hefore me A. R
this day of , 19 ..

(Title of action.)

State Of } ss,
County of .

A. R, heing duly sworn, deposeth and saith, that on the •••••••.
day of , 19 , he, this deponent, made iuquiry at the
office of the clerk of ......••.... county, for the execution issued in
said action to the sheriff of county, on the day
of , 19 , and returnable to said office; and that this
deponent was informed hy said clerk (or hy a clerk therein) after
search, that such execution had not heen returned to said office; and
this deponent verily helieves that such execution has not heen reo
turned to said office.

Subscribed, ete,

No. 286

Dated , 19 .

C. H. D., Justice (or Judge) of Court.

SHERIFFS, CORONElIlI, AND CONSTABLEIl

sheriff of .••••••••. county, notice to return the same, and of this
motion, and due process of service of the same on such sheriff', to
gether with an affidavit showing that such execution had not been
returned according to the command thereof j and on motion of Mr.
· , of counsel for the plaintiff, no one appearing to
oppose, it is ordered that an (or order to show cause why) attachment
(or should not) issue against the said sher-iff of
· .......•... county, returnahle before this court on the .
day of , 19 , at the ...••..•.... in the ....••.••...
at the opening of the coort.

If the attachment is against the present sheriff, it should he di
rected to the coroners of the county; or to one of them by name.
If the attachment is against the late sheriff, it is to he directed to
the present sheriff, and not to the coroner. If the attachment is
against the coroner for not returning the attachment, it is directed
to elisors, to be appointed by the court. If against either the sheriff
or coroner, for not returning the first attachment, the indorsement
and allowance is as follows:

(Title of aetion.)

Issued against the said ..•...•.•....... for not returning a cer-
tain attachment directed and delivered to him against .
· for contempt; and the said is not to he
discbarged on bail or in any other manner, but hy order of the
court.

No. 284, 285FORMS

NO. 285

Order for an Attachment

At a term of the court, held for the state of
.......... , at the in the on the........ day
of ,19 .

Present,
Hon..•.•••••.•••.•.. , Justice (or Judge).

(Title of aetion.)
On reading and filing the affidavit of , showing

the delivery of an execution in this cause to ...•....•••...•.•.••. , the
[2 And.raon on Sheriffa]-.53 833

NO. 286

Attachmeut for Not Returning an Execution

The People of the State of , to the coroners (or coro-
ner) of the County of :
(L. S.) We command you that you attach ,

sheriff of our county of ..........• 80 that you have him hefore
our justices (or judges) of , our court of
· , at '.... the on the, etc., to answer for
certain trespasses and contempts done and committed in our court
8306 [2 Ande ....on on Sheriff_]
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before our jnstices (or judges} thereof; and have yon then there this
writ.

Witness Hon. . .......•..••• , one of the justices (or judges) of
the court, the ....•... day of .•..•••.. , 19 , at, etc.

A. B., Attorney. J. B., Clerk.

(Endorsed on the writ.)

Conrt

The People of the State of ........•. ,
ex reI. C. D.

vs.

C. D., Sheriff of County.
A. B., Attorney.

Attachment returnahle the day of ' , 19 , at,
etc.

Issued by special order of the court, for not returning an execu-
tion in favor of E. F. against G. H., for dollars and
costs, issued and directed and delivered to the said .
as the sheriff of .....••... county.

Let the said be held to bail in the sum of
. . . . . . . . . . .. dollars.

Dated , 19 .
C. H. D., Justice (or Judge) of the ..••.•.••. Court.

NO. 287

Bond Taken on Arrest On Attachment

(Penal part as No. 12. The penalty, the amount mentioned in
the order or allowance indorsed on the writ.)

The condition of the above oblijration is such, tbat if the above
bounden, .•............. (late) sheriff of the county of .
shall appear before the justice (or judge) of the court of
this state, at a special term thereof to be held at the court house in
....•.•..... in the county of on the day of
......•... and abide the order and judgment of the court on the at
tachment issued against the said ..•..•.••••••... for not returning

83:>

an execution in favor of against .
then this obligation to be void, otherwise to remain in foil force.

Sealed and delivered in
the presence of

(L S.)
(L. S.)
(L. S.)

(To be signed and affidavit of justification and certificate of ae
knowledgment as Nos. 92, 93.)

NO. 288

Return to the Attachment

I have arrested the within defendant, and have taken from him
a bond in the penalty marked on the writ, with ..••••...••..•..
as his surety, and return the same herewith.

Dated '" •.•.•.•_.~.,., 19 ...•
A.. s., SherUf.
(or Coroner.)

NO. 289

Interrogatories to the SheriJf

(Title of aetion.)
Interrogatories to be administered to the sheriff of the county

of , touching a complaint against him in not returning
a certain execution against property, issued out of the said court
in favor of , plaintiff, and against , ,
defendant, (or a certain summons and complaint, judge's order,
etc.).

First interrogatory: Did you or not, in person or hy deputy, or
otherwise, at any and at what time, receive for service a certain
execution to you directed as sherifi' of the county of •.........
wherein was plaintiff, and .......•.•••.... de-
fendant, tested on the day of _.. ,19. , and return-
able within ... _.. , . days from its receipt by you'

Second interrogatory: Did you at any and wbat time. receive
any and what notice to return such execution' and state the pur
port of that notice'
836
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Third interrogatory: Did you execute or serve the said writ:
if yea, wheu and where, particularly'

Fourth interrogatory: Have you or have you not returned that
execution, and if yea; when and where, in particular; and if nay,
why have you not returned the same I

A. B., Attorney for Plaintiff.

NO. 290

Answer of the Sheritf to Interro~tories

(Title of aetion.)
The answer of sheriff of .......•.. to the in-

terrogatories hereto annexed filed in this action, upon the return
of the attachment herein:

To the first interrogatory, he answereth and saith, that he re
ceived, by his deputy, as he is informed and believes, the execution
mentioned in the first interrogatory hereto annexed, on or about
the, etc.

To the second interrogatory, he answereth and saith, that on or
about the day of , 19 , he was served with a
notice to return the said execution, within ten days thereafter, or
show cause why an attachment should not issue against him; and
pay the costs of the motion.

To thc third interrogatory, he answereth that he has not.

To the fourth interrogatory, he says that the said execution was
delivered to one C. D., a deputy of this deponent, as he is informed
and believes, and not to this deponcnt; that he never had informa-
tion of said execution until on or about the day of ,
19 .... ; that said deputy, at the time he received said execution,
was instructed and directed by A. B., the attorney for the plaintiff
in this action, as this deponent is informed and believes true, of the
time and place and manner of cxecuting said writ; that said dep
uty was authorizcd and instructed to depart from the regular course
of proceeding upon the execution of such process, and that he did
80 depart from the regular course of proceeding on such exeeution,
and thereby this deponent became and was released from all re
sponsibility of and concerning the execution of the said process;
and the deputy thereby became and was the agent of said plaintiff
in the execution of such procesa; that before this deponent was no
tified to return said execution, said deputy had absconded, and had

837

carried off said execution, and that the same cannot he found, so
that return thereto mey be made by tbis deponent, if it be proper
that this deponent should, under the cireumstances, make return
to such process. A. B., Sheriff.

Subscribed and sworn before mc
tbis ..•.•• day of , 19 .

C. D., Notsry P"blic.

NO. 291

Certificate That Defendant Is Imprisoned

(Title of action.)
I do certify that the above named defendant is a prisoner con-

fined within the jail of the county of in execution, at
the suit of the above named plaintiff, by virtue of an execution
against the body, issuing out of this court, (or if out of any other
court, specify such court,) and lodged in my office against him,
whereby I am directed to levy and receive the aum of .
dollars and cents, with interest and my fees.

Dated .••.•....... , 19 ....
A. B., Sheriff of .......•.. County.

NO. 292

Certificate That Defendant Is in Cnstody, and That No Execution
Had Been Delivered

(Title of action.)
I certify that the above defendant is in my custody in the jail

of my connty, on surrender made by hi. hail in this action, (or on
a voluntary surrender) on the day of , 19 .
and after the recovery of the judgment in said action; and that
there has not been delivered to me any writ of execution in said
action, within months from the time of such surrender.

Dated , 19
A. B., Sheriff of .•.••..•.. County.

888



FORMS No. 293, 294 No. 295-297 SHEIlIFF8, CoSONEBS, AND CONSTABLnI

NO. 293

A.tIldavit of Sherilf When LIable aa Bail, to Be Exonerated

(Title of action.)

State of ...••••.••••• } sa.
County of ..••••••...

A. B., being sworn, says, that he is the sherif!' of said county; that
by reason of the refnsal or neglect of the bail taken on the arrest of
the defendant in this cause, to justify when thereto required by the
plaintiff's attorney, it was and is claimed by the plaintiff herein, that
this deponent hecame and is liable to the said plaintiff as hail in said
action; (state what has been done and present state of action) and
this deponent further says, that before, etc., said defendant was in.
dieted and tried and convicted at a court of, etc., in etc., of felony,
and sentenced to the state prison, and that said defendant has been
committed to and new is confined in the state prison at ......•.. '•.•
under and pursuant to said conviction and sentence, (Of, that before,
etc., said defendant died, ete.). (Conclude with affiant's signature
and jurat.)

NO. 294

Certiftcate of Service of a Subpoena

State of ......•...... }
88.

County of .....•.....

I certify that on the . , day of .....•.... , 19 , I served
the within subpoena upon the within named by de.
livering to him a true copy thereof. (or a ticket containing the sub
stance thereof,) and at the same time showing him the within original
subpoena, and by paying (or tendering) to him the sum of .
for his fees in going to, and returning from the place designated in
said subpoena, and for one day's attendance thereat.

Dated.
A. B" Sherifi' of County.

(If the service IS In a criminal ease, omit statement relative to
the payment of fees.)

839

NO. 295

Return of Warrant nnder Non.Imprisonmen~AC\

I have arrested the within named defendant, and at the same time
delivered to him certified copies of the affidavits in this matter,
and have the same defendant now here as I am within commanded.

Dated , 19 .
A. B., Sherifi'.

NO. 296

A.tIldavit of Summoning JurOI'll in Plank Road Case

State of }
88.

County of ..•••••••••

A. B., sheriff of the above named county, being duly sworn, says
that he summoned the jurors named in the annexed precept at the
times and in the manner set opposite to their names respectively, to
wit:

C. D., personally, Jan. 2, 19 .
E. D., personally, Jan. 2, 19 .
F. E., by leaving at his residence a written notice containing the

substance of a precept with a member of bis family of snitable age.
Jan. 3, 19 .... , he not being found. A< B.

G. H., personally, Jan. 3, 19 .. ,., etc.
Subscribed and sworn hefore me
this day of ,19 .

C. D., Notary Pnblie.
(In most states a retnrn, in such cases, under the offieial oath of an

officer would sufflce.)

NO. 297

Annual Report of Moneys Received by Sheri1f

To the board of supervisors (or county commissioners) of the coun-
ty of :

The undersigned, the sherifi' of the said county, nnder and pur-
snant to the provisions of chapter of the Laws of ..........•
respectfully reports that tbe following statement contains a true
840
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aeoount or a.U the moneys received by him on RCCOunt of any fine
or penalty or other matter in which the county has an interest;
and which states particularly the time when .and the Dames of the
persons from whom such moneys have been received, and on what
account the same has been received, from and including the first
day of , 19 , to date; all which moneys were duly
paid over without auy deduction for costs or charges in collecting
the same to the county treasurer (or other officer) as will appear by
the receipts hereto annexed.

19 ..•. , JRn. 6, Received of C. D., OD account of a fine for $10.00
" Jan. 10, Paid to county treasurer

Dated ", 19..••
A. B., ·':leriff.

State of } ss.
County of ..•..••••••

A. B., being duly sworn, deposes and says: that the foregoing reo
port by him subscribed CODtaiDS, according to his best information and
belief, a full and correct statement of all the moneys received by him
OD aeeount of aDy fine or penalty or other matter in which the COUDty
is Interested from and including the 1st day of ••••.••... , 19 .... , to
date, and bow the same has heen disposed of. A. B.

Subscribed and sworn before me this •••.•. day of ....••••.. ,
19••••

C. D., Notary Public.

NO. 298

Oath to Accounts Rendered by Sheriffs, Coroners, or Constables, to
Board of Supervisors

State of }
88.

County of ....... '"

A. B., being duly sworn, says, that the items of the annexed ae
count are correct, and that the disbursementa RDd services charged
therein, have been in fact made and rendered, and that no part there
of haa heen paid or satisfied.

Subscribed and swom before A. B.
me this day of 19 .

C. D., Notary Public.
8401

POJI.MS FOR CORONERS

NO. 299

Assignment of Districts in Which Coroners to Act in New York

s.tste of •••••••••••• }
City of ... ...
County of .

I, the mayor of the said city, in pursuance of the statutes of this
state, relative to the assignment of the districts in which the coroners
of the said city shall exercise the duties of their office, do bereby as
sign the several senate districts of the said city to the following per
sons, who were elected such coroners at the last general election, aa fol-
lows: The senate district to A. B.; the sen-
ate district to C. D.; the senate district to E. F.; and
the senate district to G. H.

Dated, etc.
A. O. H., Mayor of .

(This form, with slight changes, may be adapted for use in other
states having similar statutes.)

NO. 300

SUbpoena for Witness

The People of the State of to ...•...••. ,
We command you and each of you, that all business and excuses

being laid aside, you be and appear before the undersigned coroner
of the county of •••••••••... at on the .......•.. at
........ in the ...•....noon, (or forthwith) to testify upon an in
quest then and there to be had upon the body of .....•........•. ,
deceased (or upon the body of a person whose name is unknown) and
hereof fail not at YODr peril.

Witness the hand of said coroner this •. _~". day of .....•...• ,
19 .••.•.

A. B., Coroner,
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NO. 301

Attachment against a Witness

The People of the State of , to the Sheriff, or to any
Marshal or Constable of tbe County of :

We command you that you attach and bring bim be-
fore the undersigned, one of the coroners of said county, at .
. . . . . . .. ill said county, forthwith, to testify upon a certain inquest
(as in tbe subpoena) and also to answer all such matters as shall
he objected against bim, for that be baving been duly subpoenaed
to attend upon such inquest, has refused, or neglected to attend in
conformity with such subpoena, and have you then there this writ.

Witness the hand of the said coroner this ..... day of ..... , ... ,
19 ....

A. B., Coroner.
It seems that a coroner has common law authority to punish, as for

contempt, one who fails to obey a subpoena issued by the coroner, re
quiring the witness to attend an inquest over a dead body. Com. v.
Warden of Jail, 9 Pa Dist & Co 395, 41 York 82, 75 Pittsb Leg J 763,
6 Wash 120; In Re Cooper, 11 Phila (Pa) 387.

NO. 302

Return to the Attachment

I have arrested the within named and have
him in my custody now here, as I am within commanded.

Dated , 19 .
C. D., Sheriff.

NO. 303

Oath to the Foreman of Jory

You do swear that you will well and truly inquire how and in
what manner and when and where, the person lying her. (or whose
body you have just viewed, as the case may be,) came to his death
(or was wounded) and who such person was, and into all the cir
cumstances attending such death (or wounding) and by whom the
same was produced; and that yon will make a true inquisition there
of, according to the evidence offered to you, or arising from the
investigation of the body: so help you Ood.

114,3

NO. 304

Oath to the Jorors

The same oath which A. R, the foreman of this inqnest hath on
his part taken, yon and each of you do now take, and shall well
and truly observe and keep on your part: so help you God.

NO. 305

Oath to Witness

The evidence you shall give upon the inquest touching the death
(or wounding) of (or of the person whose hody
hILS been viewed) shall be the truth, the whole truth, and nothing
hut the truth; so help you God.

NO. 306

Oath to Interpreter

You shall truly interpret to the witness the oath that shall be
administered to him, upon this inquest; and shall also truly inter
pret between the coroner, the jury (and the counsel) and the wit
ness: so help you Ood.

NO. 307

Inquisition

State of } ss
County of .

Inquia.ition taken at, etc., on, etc., before .....••• -.-~ ~ ~.

coroner of said county, upon view of the body of .......•..•.... (Ol"

person unknown) then and there lying dead (or wounded) upon
the oath of E. F., O. H., J. K, etc., good and lawfnl men of the
said county, who being duly summoned and sworn to inquire into
all the circumstances attending the death (or wounding) of the
said (or person unknown) and by whom the same WILS
produced, and in what manner, and when and where the said
84040
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••.••...•••..••. came to his death (or was wounded) do say upon
their oaths aforesaid, that 1 the deceased came to his death,"
............ and so the said jnrors say that the said killing of the
deceased by tbe said was murder (or manslaughter)
in the .oooooo... degree"

In witness whereof, as wen the coroner 88 the jurors aforesaid,
have to this inquisition set their hands and seals, on the day of the
date hereto.

Dated , 19.•••

NO. 309

Inquisition Where the Killing Is Murder in the Second Degree

After" insert:
From a blow on the head inflicted by one , (or some

persons unknown to the jury) while endeavoring to escape from
the deceased who had seized him in the act of robbing his dwell.
ing.

Mil

NO. 308

Inquisition Where the Killing Is Murder in the Firn Degree

After " insert:
From a wound in the left lung inflicted by one ......•..... with

a Imife (pistol shot, blow of a club, slung shot, etc.,) at, etc., on,
etc.; which wound was given by the said with the
premeditated design of effecting the death of the deceased.

Or, from taking arsenic given to the deceased by one .
in a cup of coffee, with the premeditated design of poisoning or
effecting the death of the deceased.

Or, from a pistol shot recklessly fired without cause or provoca-
tion by one into a crowd in which the deceased was
quietly standing, at, etc., on, ete., the ban from which entered the
brain of deceased, from which wound he instantly (or on the
oo day of ,19 ) died.

Or, from a blow on the head from a club, (slung shot, etc.) in-
flicted by one while attempting to escape from the
deceased who had seized him while he, the said ..•••••••••. was
ftring the dwelling of the deceased.

C. D., Coroner.
E. F., Foreman.

Jurors.
G. H., etc.

(L.S.)
(L.S.)

(L.S.)

NO. 310

Inquisition Where the Killing Is Manslaughter in the First Degree

Insert in place of part between 1 and a:
The said came to his death from a stone thrown by

E. F. at the house of said with the design of fr-ighten.
ing the occupants, but without design to kill anyone.

On insert in place of part between 1 and a:
Tbe said came to his death from beiug struck by

a motor vehicle driven by .........•...... while the said .
was in an intoxicated condition, and was negligently and carelessly
driven; but that said killing was without design on the part ot .

NO. 311

Inquisition Where the Killing Is Manslaughter in the Second Degree

Insert in place of part between 1 and a:
The said came to her death by means of medicines

administered to her by . . . E. F., while she was pregnant, with
the intention of procuring the miscarriage of the said .

NO. 312

Inquisition Where the Killing Is Manslaughter In the Third Degree

Insert in place of part between 1 and a:
The said came to his death from a blow given by

E. F. with a club in the heat of passion, without any design to effect
death.
848
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NO. 313

Inquisition npon the Body of an Infant

Insert in place of the part between 1 and":
That the body is the child of , an unmarried woman,

of which she was secretly delivered and wss horn alive; and the
said with the intent to dcstroy the same, wrspped and
folded it in a cloth by means of which it was suffocated and died.

Or, threw the same into the river by means of which it was
drowued.

Or, threw the same into a privy, by means of which the same
was suffocated and died.

Or, the said C. D. in a fit of temporary insanity caused by the
pains of child-birth choked and suffocated the said newborn child
so that it instantly died; and the jury say that the same was not
done feloniously or with malice aforethought, but in the agonies
of pain and not otherwise.

NO. 314

Inquisition Where a Person Is Found Dead with Marks of Violence

Insert in place of the part hetween 1 and a:
That the body of the said was found lying in the

highway near on the, etc., and that the said .
came to his death from a wound in the left side, which appeared
to have heen made with a knife, dirk or other sharp instrument (or
by a gun or pistol bullet; or from a bruise upon the head. given
with a club, stone or slung shot) by some person to the jury un
known.

NO. 315

Inquisition Where the Killing Is Justiflahle Homicide

Insert in place of part hetween 1 and s:
A. B., being sheriff of county, (or constable, marshal

or police officer, etc.) and having lawful process for the arrest of
C. D. upon a charge of felony (or an execution against the person
or property of the aaid C. D., or a writ of ejectment against the
said C. D. or a warrant for the removal of the said C. D., from
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demised premises, ete.) did on the, etc., at, ete., attempt in a legal
way to execute the said process as he was commanded; but the
said C. D., and E. D. and G. D., the sons of the said C. D., vio
lently resisted and opposed the execution of the same and assaulted
and attempted to drive off the said A. B., who thereupon fired a
pistol at the said C. D., hy which he inflicted a mortal wound upon
the neck of the said C. D., of which he instantly died; and the jurors,
upon their oaths aforesaid, say that the said C. D. came to his death
in the manner aforesaid, by the hand of the said A. B., in the legal
and necessary attempt of the said A. B. to prevent resistance to
the execution of the said process; and that the said wound was
not given feloniously or with malice aforethought, but for the cause
aforesaid.

Or, A. B., heing sheriff of county (or constable,
marshal or police officer, ete.) and having lawful process for the
arrest of the said C. D. upon a charge of felony (or the said C. D.
having murdered one E. F.) and the said A. B. having arrested
him upon said warrant (or for the said offense, or having him in
jail) the said C. D. hroke away and escaped from the custody of
the said A. B. and the said A. B. in order to prevent the escape of
the said felon, fired, ete., (conclude as the last).

Or, the said C. D., with E. F. and G. H. and divcrs other persons
to the jury unknown, on at _. being riotously
and unlawfully assembled, for the purpose of preventing the labor-
ers and workmen on the canal (or rail-
road, or the operatives in the factory) from working, and with
stones, clubs, guns and other weapons, did threaten the destruction
of the property of the contractors on said work (or of the said
....•.•..•.. factory) and the lives of such laborers and operatives;
and sheriff of said county, (or mayor of
the said city) in the exercise of the duties and powers conferred
upon him, did call ont the military to aid in suppressiug such riot,
and prevent the destruction of property and loss of life; and having
warned and admonished said rioters then and there so unlawfully
assembled to desist from the acts; hut the said persons, disregarding
such warning and orders of said sheriff, (or mayor) and
continuing their assaults as aforesaid; and also, having altaeked
said military, by the discharge of stones, bricks and guns at them,
the said sher-iff (or mayor) did thereupon, as he lawfully might, com
mand the said military to fire upon the said rioters; and thereupon
the said military did fire and discbarge their guns at the said
rioters under and pursuant to ouch command, and that the charge
8411
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of one of.said guns took effect upon the head of the C. D., then
and there so riotously engaged as aforesaid, inflicting a mortal
wound upon the said C. D., of which wound he, the said C. D.,
then and there died; and the jurors aforesaid, upon their oaths
aforeaaid, say, that the said death was not committed feloniously
or with malice aforethought; but necessarily and in the discharge
of a.lawful duty in manner aforesaid.

Or, the said C. D. at, ete., on, etc., being then and there engaged
in an attempt to commit a burglary by feloniously entering the
dwelling of, ete., on, etc., in the nighttime, one A. B., being then
a police officer, (constable, marshal or watchman) and then and
there present, did attempt to prevent such burglary and felony by
seizing and arresting the said C. D., but he, the said C. D., being
abont to escape, and the said A. R heing unable to hold »nd detain
him, did strike the said C. D. a blow upon the head with his club for
the purpose of disabling the said C. D. and preventing such escape ,
and thereby inflicted a wound upon thc head of said C. D., of which
he instantly (or thereafter, to-wit, on, etc.) died (conclude as last).

Or, the said C. D., on, ete., at, etc., violently and feloniously
made an assault upon one A. R, with the intent to rob the said
A. R of a sum of money, in the possession of the said A. R and did
then and there put said A. R in great bodily fear, and the said A. R
was in danger of losing said money, in the manner aforesaid; and
being so in danger, he, the said A. B., for the purpose of protecting
his property did draw a pocket knife and strike or stab the said
C. D. in the abdomen, and thereby inflicted a wound upon the said
C. D. of which he, the said C. D., instantly (or on, etc.) did die; and
the jurors aforesaid, do, on their oaths aforesaid, say that the said
A. B. did kill the said C. D., in manner aforesaid, not feloniously, or
with malice aforethought, but in defense of his property as aforesaid.

Or, the said C. D. made a violent assault upon one A. R, with
intent to kill, maim or dangerously wound the said A. R, and
thereby put him, the said A. R, in imminent danger and bodily fear
l>f his life; and the said A. R, then and there, in self defense seized
a loaded pistol (clnb or billet of wood, a knife or other instrument)
and shot (struck or stabbed) the said C. D. in the left breast, (or
inflicted a wound upon the head of said C. D.) whereof he, the said
C. D., instantly (or thereafter on, etc., at, ete.) died; and the jurors,
upon their oaths aforesaid, say that the said shooting, (stabbing or
blow) was not done feloniously or with malice aforethought, but in
self-defense..

Or, the said C. D., and other persons to the jury unknown, OD,
[2 And.Mlon on 8heriff_J-&4. 849

etc., at, etc., being riotously, and unlawfully assembled, and having
violently and unlawfully assaulted the dwelling house of one A. R,
with stones, bricks, clubs and other instruments, with the intent
to demolish and pull down said house (or to break into the said
house) and thereby put the said A. B. and the other persons in
said house in great peril and danger of their lives; and the said
A. B., in defense of himself and for the preservation of the lives of
the other persons in said house, and also of preventing the destruc
tion of his house and loss and injuring of hi. goods, did discharge
a rifle at the several persons so riotously and unlawfully assembled.
and the bullet mortally wounded the said C. D. in the head, of which
the said C. D. then and there instantly died; and so the juror,
aforesaid, on their oaths aforesaid, do say, that the said A. B. did
kill the said C. D. in manner aforesaid, in defense of himself and
property, and not feloniously, or with malice aforethought.

Or, the said C. D., on, etc., at, etc., violently and wilfully and
feloniously made an assault upon one A. B., the wife (or daughter)
of C. B., with the intent to murder (ravish, rob, or commit some
bodily harm to the said A. B.) and the said C. B. being unable to
cause the said C. D. to desist from his assault upon the said A. B.
discharged a pistol at the said C. D. (and conclude as the last).

(There does not seem to be any particular form of verdict of a
coroner's jury on an inquest; it may be in the form of an opinion of
the jury. Armour v. State Industrial Board, 113 NE 138, 273 111 590.
It is the coroner's duty to receive the jury's verdict. State v. Moor
head, 159 NW 412, 100 Neb 298. There is a presumption that the ver
dict of a coroner's jury is supported by the evidence, in absence of
anything to the contrary appearing. New York Life Ins. Co. v. Me
Neely, 79 P(2d) 948, 52 Ariz 181.)

NO. 316

Inquisition in Case of Snicide

Insert in place of part hetween 1 and s:
The deceased came to his death by hanging himsell, at, etc., (on

ete.) or by stabbing himself with a knife, or by cutting his throat
with a razor; or by blowing out his brains with a gun or pistol;
or by taking a dose of arsenic with the intent and for the purpose
of destroying himself; or by voluntarily drowning himself in the
waters of the Erie canal; or by hanging himself by the neck in his
barn.
850 [2 Anderaon on Sheriff_]
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If the person is a lunatic, add:
The said C. D. being a lunatic or person of unsound mind.
Or if the suicide was committed in a fit of temporary insanity,

add:
The said C. D. being in fceble bealth and depressed spirits was

seized with a fit of delirium.
If anyone was present and aided in the self murder, add:
And the said jurors further say that E. F. of was

feloniously present and deliberately aided the said C. D. in the com
mission of the self murder aforesaid.

NO. 317

Inquisition Where One Has Died a Natural Death

Insert in place of part between 1 and 3:

The said C. D., on, etc., at, etc., was found lying dead in the
highway near the house of and that he had no mark
01 violence appearing upon his body; and so the said jurors, upon
their oaths aforesaid, say, that the said C. D. died hy the visitation
of God.

NO. 318

Inquisition Where One Is Accidentally Drowned

Insert in place of part between 1 and a:
The said C. D., on, etc., at, etc., while bathing in the .......•....

river (or fell from a boat or bridge, or while sailing in a boat on
......•.•... river, the same was upset, or while skating on the
............ river the ice broke) was accidentally drowned, and
so the jurors aforesaid say, that the said C. D., in manner and form
and by the means aforesaid, accidentally and by misfortune came
to his death, and not otherwise.

NO. 319

Inquisition Where One Accidentally Takes Poison

Inaert in place of part between 1 and s:
The said C. D., heing unwell, swallowed a quantity of white

arsenic through mistake, supposing the same to be ..
851

NO. 320

Inquisition Where One Is Accidentally Choked in Swallowing

Insert in place of part between 1 and a:
The said C. D. while eating his dinner on, ete., at, ete., attempted

to awallow a piece of meat which became lodged in his throat and
could not be removed, but suffocated him.

NO. 321,

Inquisition Where the Death Was from Old Age and Want of Care
and Diet

Insert in place of part between 1 and a:
The said C. D. died from old age and infirmity and for want

of proper care.

NO. 322

Inquisition Where the Death Was from Intemperance and Want of
Food

Insert in place of part between 1 and a:
The said C. D. came to his death through want of food and care

while in a state of drunkenness.

NO. 323

Inquisition Where the Death Was from Delirium Tremens

Insert in place of part between 1 and B:

The said C. D. being a person of intemperate habits and addicted
to intoxication was on, ete., at, ete., attacked with delirium tremens
of which he then and there died.
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NO. 324

Inquisition Where the Death Was from Jumping or Falling from
the Cars

Insert in place of part between 1 and 3:

The said C: D. being a passenger (or employed) upon tbe railroad
cars upon the railroad on the, etc., be leaped (or
fell) from the cars (or a certain motor vehicle) while they (or it was)
were in rapid motion, by means of which he was so bruised and in
jured that he instantly (or thereafter, to-wit, on, etc.) died.

Or, was so mutilated that it became necessary to amputate his
right leg above the knee, but the said C. D. died under the opera
tion though tbe same was performed in a careful and skilful manner.

NO. 325

Inquisition on a Child Wbo Had Died by Falling in Fire, Etc.

Insert in place of part between 1 and 3:

The said C. D., being a child of years, came to its
death by falling into tbe fire (or into the cistcrn) on, ete., at, etc.,
when left alone by its mother (or nurse).

NO. 326

Form of Taking Examination of Witnesses Before a Coroner's Jury

State of .••••••••••• }
as.

County of •.••••••••

Examination of witnesses produced, sworn, and examined on the
........ day of •......... , 19 , at before .
..••••.. the coroner of the said county. and 0 ••••••••••••• , jurors,
good and lawful mcn of thc said county, duly summoncd and sworn
by the said coroner to inquire how and in what manner and when and
where (or person unknown) cameto his death (or
was wounded) and who such person was, and into all the circumstan
ces attending such death or wounding; and to make true inquisition,
according to the evidence, or arising from the investigation of the
body:
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G. H., bemg produced and duly sworn and examined, test iflea
and says that ..••••••...... (give his testimony in full).

G. H.
Subscribed and sworn before
me this ••.... day of ....•... ,19 ..

A. B., Coroner.
I do hereby certify that tbe foregoing testimony of the several

witnesses appearing upon the foregoing- inquest, was reduced t
writing by me, and that the said testimony is the whole of the
testimony taken on such inquest, and that the same is correctly
stated, 88 given by the witnesses respectively.

A. B., Coroner.

NO. 327

Warrant of Coroner for Arrest of Party Charged by the Iriqnisitioi!
with the Crime

To the Sheriff, or any Constable or Marshal of the County of

Wherea", by the inquisition of ....•....... good and lawful men
of said county, taken upon their several oaths before . ~ ..•. ~" ,
the coroner of said county, at the dwelling house of .
at C. D., is charged with having feloniously killed
and murdered on the at ;
you are therefore hereby commanded, in the name of the people of
the state of , forthwith to arrest the said C. D and bring
him before me at to be dealt with according to law.

Given under my band this
........ day of ,19 .

A. B., Coroner.

NO. 328

Examination of the Accused

State of ..•••.•••.•• } ss.
County of .

Examination of C. D. before the nndersigned, one of the coroners
of said county, wbo is charged upon inquest taken before me with the
murder of E. F. of .•.•• "."." a " " " a ., at, ete., on, etc. a" a ••• a a _ ~ • " ;
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NO. 331

Recognizance hy Witness with Snreties

State of }
C

88.
ounty of ..
Be it remembered, that on this day of ......•... ,19..•. ,

A. B. and C. D., and all of the town of in said county,
personally came before me, G. H., the coroner of the said county, and
severally acknowledged themselves to be indebted to the people of the
state of , in the manner and form following, that is to
say: the said A. B. in the Bum of ...••••..... , and the said C. D. and
856

NO,330

Recognizance by Witnesses

State of }
88.

County of ••••••••••

Be it remembered, that on this day of , ]9 ,
A. B., C. D., and E. F., of the town of '" in said county,
personally came hefore me, G. H., one of the coroners of said county,
and severally ackuowlcdged themselves to be indebted to the people
of the state of , each separately in the sum of .
dollars, to be made and levied of their goods and chattels, lands and
tenements to the use of the said people, if default shall he made in
the condition following:

The condition of this recognizance is such that if the above
bounden A. B., C. D. and E. F., shall personally be and appear at
tbe next court of sessions (or at the next court of oyer and terminer)
to be held in and for the said county of ........•... to give evi-
dence on behalf of the said people against for feloni-
ously killing and murdering as well to the grand jury.
88 the petit jury, and do not depart the said court, without leave
then this recognizance to he void and of no effect, otherwise to
remain in full force.

Subscribed and acknowledged

the day and year first above written.

the said C. D. having heen arrested and brought before me to answer
said charge. And the said C. D., after having been first duly in
formed by me of the charge against him and that he was at liberty to
refuse to answer any question that might be put to him, and after
having been allowed a reasonable time to send for and advise with
counsel, to the inquiry, What is your name' He answered, C. D.

What is your age f Ans.-Twenty.five years.
What is your occupation' Ans.-A farmer.
Where do you reside f Ans.-In ..
Did you know E. }<'., the deceased' Ans.-By the advice of my

counsel I decline to answer any further questions.
The foregoing answers of C. D. to the several interrogatories put

to him in such examination, were reduced to writing by me and
were read by me to the said C. D., and were corrected by him and
made conformable to what he declared to be the truth; and they
contained all the answers so made by said prisoner.

A. B., Coroner.
Dated .•••••••.•.. , 19 ....

NO. 329

Warrant of Commitment of Prisoner

To tbe Sheriff, or any Constable or Marshal of the County of
. . . . . . . . . . .. to the keeper of the common jail of said county:
Whereas, C. D. having been charged upon inquisition taken be

, fore me, the coroner of said county, on ..........••............ on
the oaths of with having on killed and
murdered one , •..... , and the said C. D. having been brought
before me as such coroner, to answer to the said charge (and having
taken the examination of said C. D.).

These are therefore, to command you, the said sheriff, constable,
or marshal, that you forthwith convey and deliver to the said keeper
of the said jail, the body of the said C. D.: and you, the said keeper,
are hereby required to receive the said C. D. into your custody in
the said common jail, and him there safely keep until he shall be
discharged by due course of law.

Given under my hand and seal at the ....•....... of the said
................ county, the day of , 19 .

A. B., Coroner, (L.S.)
81S1S

(signed) A. B.
C. D.
E. }o~.
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NO. 332

L. M.• in the sum of ••••••••••.. each. to be levied of their respective
goods and chattels, lands and tenements to the use of the said people.
if default shall be made in the condition following:

The condition of the above recognizance is such that if the above
bounden A. B. shall personally be and appear, etc. (same as No.
12).

To A. B.
Sir: You are hereby notified that you were duly elected to the

office of constable of the town of , (or precinct or
district) at the last town meeting held therein.

Dated.
C. D.• Town Clerk.
(or other officer)

NO. 334

Appointment of a Constable to Fill a Vacancy

State of }
Town of 88

County of .

The said town of (or precinct or district) in said
county, having at its last annual town (or precinct or district) meet
ing failed to elect the number of constables to which the said town
(or precinct or district) is by law entitled. to-wit: the number of ....
. . . . constables; and in consequence of such failure, there being one
vacancy in said- office of constable of the said town (or precinct or
district) we. the under signed. three of the justices of the peace in
and for the said town (or precinct or district)' (or other appointing
authority) do by this our warrant hereby appoint .
of the said town (or precinct or district) (or other appointing author
ity) to fill the said vacancy. to hold and exercise the duties of the
said office until another person ia chosen by election or appointed in
his place.

In witness whereof we have hereunto set our hands and seals.
this day of "~_•.",,.•_•• 19 ..

A. B. (L.S.) Justices of the
C. D. (L.S.) Peace of the
E. F. (L.S.) Town of .....

FORMS FOR CONSTABLES

NO. 333

Notice of Election of Constable
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legal
of C.

A. B.. Coroner.

Disposition Thereof

Delivered to county
treasurer

Delivered to
representatives
D.

A. B.
C. D., Notary Public.

85T

one coat, one hat, one
pair pantaloons

C. D.

A. B.. one of the coroners of the said county, being duly sworn,
says, that the foregoing statement and inventory of all the moneys
and other valuable things found with or upon all persons on whom
inquests have been hcld, by and bcfore bim, within the time specified
in such statement and inventory. and of the disposition thereof. is in
all respects just and true to the best of his knowledge and belief; and
that the moneys and other articles mentioned in such statement and
inventory. have been delivered to the treasurer (or other officer) of
the county of ....••.•.... and to the legal representatives of the
persons therein mentioned. as therein stated.

Snbscribed and sworn before me
this day of 19 .

Statement of Coroner to Board of Supervisorll

Statement and inventory of all moneys and other valuable things
found with or upon all persons on whom inquests have been held
by and before the undersigned. the coroner in and for the county
of for and during the year commencing on the ..
day of 19 ..

Upon Whom Found Articles Found

A. B. Gold watch, chain and
key. two gold finger
rings and $2 in specie

State of } ss,
County of .
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NO. 335

Appointment In Case of Removal, Etc.

State of }
Town of. ss
County of .

A vacancy in the office of constable of said town (or precinct or
district) baving occurred by the failure of A. B., elected thereto at
the last annual town (or precinct or district) meeting in said town
(or precinct or district) to qualify within the time prescribed by law
(or by the death, removal from the town (or precinct or district)
resignation, or removal from office of .. . •.•. ) (conclude 88

in last numbered form from asterisk).

NO. 336

Where a Justice of Another Town Is Associated to Appoint In Case
of Vacancy

After describing the character of the vacancy, as in No. 334, add:

And we, A. B. and C. D., being the only justices of the peace of
said town (or precinct or district) have associated with us E. F., a
justice of the peace of the town (or precinct or district) of .......•
•... in said county, which last mentioned town adjoins town (or pr'e-
cinct or district) of ; and we, being such justices as
aforesaid, do, ete., (as in No. 334).

NO. 337

CertiJlcate of Justices Removing Coustables

State of ........•... }
Town of.... S9

County of .

We, the undersigned, three of the justices of the peace of the
said town (or precinct or district) having upon the complaint of
• .. . . .. .. . .. .. against , one of the constables of the
said town, for certain misconduct in such office, in not paying over
moneys collected by him, duly summoned the said ..•.•.•••.••.. to
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appear before us, at, ete., on ete., to sbow cause why he should not
be removed from the, said office; and the said parties appearing and
being fully heard (or the complainant appearing and the said
............ neglecting and refusing to appear) we do adjudge and
deelare, from the proofs before us, that the said complaint as charged
is established to our satisfaction; and we do therefore hereby reo
move the said from the office of constable of the said
town; and the cause of the said removal is, that on the .
day of .....•...... an execution was issued by ..........• 0' onp
of the .••.•.•... justices of the peace in said town, at the suit of
. . . . . • . . . . .. against for < damages and
costa, and delivered to said for execution; and that
afterwards, to-wit: 0 0 ••• the said 0 •• levied and
collected the said moneys and appropriated the same to his own
use, and that judgment has been recovered against the said 0 •••••••

and hia surety for the said sum of money.
Dated.

A. B. (L.S.)
C. D. (L.S.) Justices, etc.
E. F. (L.S.)

(Of course, the right of justices of the peace to remove a constable
must be conferred hy statute.)

NO. 338

Certificate Indorsed by Clerk on Copy Served

I certify that the within is a true copy of the instrument in writ.
ing, filed with me this day by the justices therein named, removing
you from the office of constable of said town (or precinct or district).

Dated .
A. Bo, Clerk of the town of ..

To E. F., Constable of the Town (or precinct or district) of .••••••.

NO. 339

Resignation of Constable

To ..••••••.•...... , Justice of the Peace (or other statutory au
thority) of the Town (or precinct or district) of ...•.. 0 • • • •• in the
County of .... 0 ••••••••• :

I hereby resign the office of constable of the Town (or precinct or
district) of .
801l!
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NO. 343

Acceptance of Resignation

State of .••.•••••.•• }
Town of.. SB

County of .

A. B., constable of the Town (or precinct or district) of ,
having tendered to us, three justices of the said town (or precinct or
district) his resignation of constable of said town (or precinct or dis
triet) ; and it appearing to us tbat the said constable can no longer
discharge the duties of the said office by reason of ill health, we do,
in pursuance of the statutes in such ease, hereby accept the resigna-
tion of said as such constable.

Dated. A. B.

NO. 341

Notice to Town Clerk or Other Authority of Acceptance of Resigna.
tion

To A. B., Esq., Clerk of the Town of ••••••••.... :
Take notice that we, three of the justices of the said town, bave

accepted the resignation of as constable of said town,
as will appear by our certificate hereto annexed.

Dated. C. D., Clerk.

NO. 342

Oonstable's Bond

A. B., cbosen (or appointed) constable of the Town of ..
in tbe county of ..........•. , and C. D. and E. F., as his sureties,
do bereby jointly and severally agree to pay to each and every
person who may be entitled thereto, all such sums of money as the
said constable may become liable to pay on account of any execu·
tion which shall be delivered to him for collection.

Dated the day of
•••••••••••• r 19......•

Approval to Be Endorsed Thereon

I approve of the sufficiency of the within named sureties.
Dated ,19 ..

O. H., Supervisor,
(or I. J., Town Clerk.)

NO. 344

Return to Summons Where Personally Served

Personally served day of , 19 "
(Stating place of service.)

A. B., Constable.
Fees, ..••...... 0

NO. 345

Return Where Cnpy of Summons Is Delivered to Defendant

Personally served day of 19 , and copy
delivered to defendant. (Statinz place of service.)

Date. A. B., Constable,

NO. 346

Return Where Defendant Not Found and Copy Summons Left at
His Residence

Defendant not being found, served the , day of .
19 , by leaving a copy at his last place of abode in the pres-
ence of C. D., his wife (stating place of service) who WIl8 of ...•....
suitable age, and was informed by me of its contents.

Date. A. B., Constable.
8811

Executed in tbe presence of
G. H., Supervisorr

or I. J., Town Clerk,

A. B. (L.S.)
C. D. (L.S.)
E. F. (L.S.)

881
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NO. 347

Return Where There Are Several Defendants

Personally served on C. D. on day of ,19 ,
and on E. F., on ...•••.. day of ,19.... (Stating plaee
of service of each.)

Date. A. B., Constahle.

NO. 348

Return Where One of the Defendants Not Found
Personally served on C. D., the day of ., , 19 ;

E. F. not found in my county.
Date. A. B., Conatable.

NO. 349

Return of Service on One Personally and on Another By Copy

Personally served on C. D., on day of , 19 ;
and on E. F., by leaving on same day at his last place of abode with
E. F., his wife, (stating place of service) of suitable age, who was in
formed by me of its contents, said E. F. not being found in the county.

Date. A. B., Constable.

NO. 3;;0

NO. 351

Return Where the Corporation Has Not Designated a Person on
Whom Service to Be Made

Served •...•..... , 19 , on the defendant by delivering a
copy personally to C. D., a person acting within this state as the
agent for said insurance company (or doing business for said com
pany) (state place of service) no person having been designated by
said corporation upon whom a summons may be served, and there
being no officer of said company who resides in the county of .

Date. A. B., Constable.

NO. 352

Return Where the Corporation Has Designated a Person On Whom
Service May Be Made

Served on the defendant ..........• 19 , by delivery to
C. D.. personally, a copy, he being the person designated by the de
fendant on whom process may be served. (State place of service.)

Date. A. B.. Constable.

NO. 353

Return in Case of Attachment-Inventory of Goods Attached

In Justice's Court.-W. 11. P., Justice.
E. F.

A. B., Constable.
863

Return of Same on a Corporation

Served day of , 19 , by
C. D. personally a copy thereof, who is .
corporation. (Stating place of aervice.)

Date.

delivering to
of the within

vs.
G. M.
Inventory of the property attached by me this ..•••... day of

..........• 19.... , under and pursuant to the within (or annexed)
attachment in this action at ....•..••• in the county of .
10 M. feet hemlock plank, etc.

Date. A. B.. Constable.
864.
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NO. 354

Certi1l.cate to Cop,. of Attacbments

J certif,. that the within (or above) is a correct copy of the
attscbment delivered to me for execution at the suit of E. F.,
against G. H.

Dated, , 19 .
A. B., Constable.

NO. 355

Cmi1l.cate to Inventor,.

J certify tbat the within (or above) is a correct copy of inventory
of the property attached by me under and the attacbment in the
action mentioned in said inventory and with a copy of which attach
ment yon be herewith served.

Date. A. B., Constable.

NO. 356

Return to Attacbment

By virtue of the within attachment I did on the ....•••. day
of ........ 19...... , attach and take into my custody at .........
in the county of ..•........ tbe goods and chattels mentioned in
the inventory, a copy of which is hereto annexed and on the same
day, immediately after, I made the said inventory and served a
copy of the within attachment, etc., and said inventory duly certified
by me on the said defendant at .••••••.••••• in said city.

Dated.

NO. 357

Propert;r Taken, Defendant Absent and No Residence In the
Connty

By virtue of the within attachment, I did on the day
of , 19 attach and take into my custody the goods
and chattels of the defendant mentioned in the inventory, a copy
of which is hereto annexed at in the county of .
and on the same day, immediately thereafter, I made the said in
ventory, etc., and made diligent inquiry for the said defendant and
for his last place of residence, but could not find him in the county
of nor that he had any last place of residence in the
county, and I thereupon left a copy of the said attachment and
said inventory with at in said county in
whose possession I found the said property.

Dated.
A. B., Constable.

NO. 358

Where the Defendant Gives Bond and Goods Returned

After reciting as in one of the above forms, according to the
fact the attaching of the property and the service of the papers, add:

And the defendant E. F., having given me the bond herewith
returned, I delivered the property so attached, to him.

Dated.
A. B., Constable.

NO. 359

[2 And....n on 8h ••llfo]-I515
A. B., Constable.

8815
Where the Claimant Gives the Bond and ths Goods Delivered to Him

After reciting as in one of the above forms, according to the fact,
the attaching of the property and the service of the papers, add:

And J. K., having claimed the property and delivered to me the
bond herewith returned, I delivered the same to him.

Dated.

888
A. B., Constable.

[2 Anderaon on Shuiffs]



FORMS No. 360, 361 No. 362--864 SHERliTS, CORONEB8, AND CONSTJJLE8

..........................................

NO. 362

Oath to 8l1l'e'J

State of } .
County of •..•••••••

................ being sworn, says, that he ia a resident of .
...... county. and a householder or freeholder therein, and is worth
the sum of over and above all debts and liabilities, and
property exempt from levy and sale on execntion; and further saith
not.

NO. 360

Defendant Not Found, Copies Left at His Residence

By virtue of the within attachment I did on the ".•.•... day
of , 19" " . ". " attach and take into my custody .•........
at in the county of "". ". "". " . ", the goods and chattels
mentioned in the inventory, a copy of which is hereto annexed, and
on the same day, immediately after, I made the said inventory and
made diligent inquiry for the said defendant, bnt could not find
him in tbe said county, and tbat I then left a copy of the within
attachment and of the said inventory duly certified by me, at the
last place of residence of the said defendant in said county.

Dated.
A. B~ Constable.

Suhscribed and aworn before me
this day of ,19 ..
Date. A. B., Constable.

NO. 361

Bond to Prevent Removal of Goods Atta.ched

Know all men hy these presents that we of, etc.,
are held and firmly bound unto A. B. in tbe sum of .
dollars (penalty to be double the sum stated in the attachment to
have been sworn to be due by the plaintiff) to be paid to the said
A. B., or to his certain attorney, executors, administrators, or as
signs, for which payment, well and truly to be made, we bind
ourselves, our heirs, executors and administrators, jointly and sev
erally, firmly by these presents. Sealed with our seals, and dated
the day of , 19 .

The condition of this obligation is such that if certain goods and
chattels, to-wit . which have been seized by the above
named A. B., constable, by virtue of an attachment issued by
.• , •••••••.. in favor of against the above bouuden
..•........ , shall be produced to satisfy any execution that may
be issued upon any judgment which shall be obtained by the plain
tiff upon the said attachment within six months after the date here
of, then this obligation to be void; otherwise to remain in fuU force.

Sealed and delivered in
the presence of .

(L.S.) etc.
1167

NO. 363

Approval By Constable

I approve of the sufficiency of ,•••••• snrety to the within
bond.

Date. A. B., Consteble.

NO. 364

Bond By Claimant to Plaintiff

(Penal part as last, but to the plaintiff, by name, instead of the
constable. The penalty as fixed hy statute.)

Whereas certain goods, to-wit: were on the .
day of .. .'.......• 19...... seized by A. B., constable, by virtue
of an attachment issued by ....•.... , a justice of the peace of the
county of in favor of the above named E. F. and
against G. H.; and whereas, the above bounden J. K., claims the

goods as his property: .. .. . .
Now therefore, tbe condition of this obligation IS snch that If In

a suit to be brought on this obligation within three months (or other
time) from the date hereof, the said J. K. shall establish that he was
the owner of the goods, at the time of the said seizure; and in case
of his failure to do so, if the said J. K. shall pay the value of the said
868
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goodsand chattels witb interest, then this obligation to be void; other
wise to remain in full force.

Sealed and delivered in
the presence of:

Tbis bond is to be approved by the constable or tbe justice.
When tbe approval is by the constable it may be in tbe same form
88 the last, and tbe oath of the surety may be the same.

NO. 369

Return of Atrest, and Detention of Canal Boat

Defendant arrested and have him in custody before the court,
and plaintiff notified; and have seized and hold the within named
canal boat furniture and horses,

Dated.
A. B., Constable.

A. B.. Constable.

NO. 366

A. a, Constable.

NO. 367

Return, Defendant Not Fonnd

NO. 371

Return in Replevin Or Claim and Delivery Action Where Property
Taken and Defendant Personally Served

By virtue of the annexed affidavit and order indorsed thereon,
I did on the day of , 19 take the property
described in the said affidavit. (If all the property not found,
insert in the place of above the following property, a part of the
property described in said affidavit: and that after
diligent search, the remainder of such property could not be found.)
And I further return that on the same day (or on the .. , , day
of ...••..... ) without delay I served upon the defendaut .
....• , .• summons, notice and affidavit with indorsed order, by de
livering to him personally a true copy of each of them.

(State place of serviee.)
Dated ••• 0_" •••••• 0' 19 ..••

A. B., Constable,

NO. 370

Notice to Plainti1f of Arrest of Defendant

In Justice's Conrt.-W. H. P., Justice.
C. D.

v.
E. F.
To C. D., above plaintiff:
Take notice that I have arrested the defendant under the war

rant in this cause, and have him in custody before the court.
Dated 19 ..

8'1'0
A. B., Constable.

A. B., Constable.

.............Defendant not found in tbe county of
Dated '0 19 ..

NO. 365

Retnrn of Bervice Of Warrant Where Defendant Arrested and
Plainti1f Notifted

NO. 368

Retnrn of Arrest of One Defendant and Other Hot Fonnd

Defendaut C. D. arrested and bave bim in custody before tbe
court; tbe defendant E. F.o not found in tbe county. Plaintill noti
lied.

Date. A. n, Constable.
889

Arrested defendant and bave him in custody before tbe court.
Plaintiff notified.

Dated ..•..••..•.•. 019 ..

Return of Arrest, Plaintiff Not Notified

Defendant arrested and bave bim before the court in cnstody.
Plaintiff not notified.

Dated ••••••••••• 0' 19....
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NO. 372

Where the Defendant Cannot Be Found

After stating the fact as to the taking of property 98 above. add:
And after diligent search I could not find the said defendant in
the county of and that thereupon without delay on
the day of , 19 ......• I served the within sum-
mons, notice and affidavit with indorsement thereon, by leaving 8

copy of each of them at the usual place of abode of said defendant
in the town of in said county, with the
wife of said defend aut, being a person of suitable age and discretion.

Dated ...•.•.•...• 19 .
A. B.. Constable.

NO. 373

Where the Property Is Taken, Defendant Not Found and Service
nn Agent

After describing the taking and search for defendant as in the
last form, add:

And that tbereupon witbout delay on the day of .........•
19 , I served the within summons, notice, and affidavit with
indorsement thereon by delivering a copy of each of them personally
to C. D.• the agent of the said defendant, and in whose possession
I found the said property. (State place of serviee.)

Dated ..•••.•.... ,19 .
A. B.. Constable.

NO. 374

Where the Property Is Taken and Defendant a Non.resident Having
No Ag<lnt

Describe the taking as before, and inquiry for defendant, and
add:

And the said defendant has no last place of abode in the said
eounty, and no agent in the said county, on whom service of the
summons, notice, affidavit and indorsement could he made.

Date. A. B.. Constable.
871

NO. 375

Where Property Is Claimed hy Third Person after Taken

Describe the taldng and serving of the papers according to the
firat. 98 provided in each of the above forms. and add:

And on the day of ...........• 19 , E. F. of
............ made claim to said property and he at the same time
served on me an affidavit required in such a case, and that thereupon
and on the day of I notified the plaintiff
C. D. of such claim and at the same time demanded of said plaintiff
that he should indemnify me against the same; and that the plaintiff
refused to execute the undertaking required by law, and I did there
upon on the day of ..........• 19...... return the property so
taken to the said defendant.

Date. A. B., Constable.

NO. 376

When the Plaintur Indemni1les against the Claim of a Third Party

State the proceedings according to the fact, in the last form. down
to the demand of an indemnity from the plaintiff, and edd:

And the said plaintiff thereupon. on the day of ..........•
19... , ..• indemnified me against said claim by executing and de
livering to me the undertaking given in such ease.

Dated ..

A. B., Constable.

NO. 377

Where the Property Is Not Found

By virtue of the annexed affidavit and of the order indoraed there
on. I have made diligent inqniry and search for the property de
scribed in the said affidavit within the county of .. _... 0 ••• " and
I have bee.. unable to find the same or any part thereof.

Dated .. , e .

A. Bo, Conatable.
872
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NO. 378

lJIdemnity B;y Plaintitr to CollBtable Where Claim 11 IlIade to

Propert;y

(Title of action.)
Whereas C. D. elaims to be the owner of and to have the right

of possession of the following personal property, to-wit : ...••.....
which has been taken by A. B., constable of the town of ...•......
in conoty """"" upon the affidavit and order of .
said justice of the peace, and has served on the said A. B. an affi
davit of his title thereto and right of possession thereof, and stating
the grounds of such right and title. Now therefore, we, C. D. and
E. F.of merchants, do undertake and agree to in-
demnify the said A. B. against said claim.

C. D.
E. F,

State of '}
88.

Conoly of .

C. D. and E. F. being severally duly sworn, each for himself, de
poses and says that he is a householder and freeholder residing in
.......... in said county, and is worth dollars over
and above all debts, and liabilities, and property exempt from levy
and we on exeeution.

C. D.
E. F.

Subscribed and sworn before me
this ........ day of ........ , 19....••••
(To be acknowledged as No. 93.)

NO. 379

Return to a Venire

I eertify tbat by vinne of the within precept, I have personally
IRUDmoned as jurors the several persons named in the annexed list.

Dated OJ 19 .••••••
A. B., Constable.

873

NO. 380

lJIdorsement of Lev;y on Execution

Levied by virtue of the within execution this ...••... day of
.......... , 19...... on two cows, three two-year old heifers, the
property of the defendant, on his premises in ..

Date. A. B., Constable.

NO. 381

lJIventor;y Where Articles Are NnmeroWl

Inventory of goods and chattela levied on this day of
. . . . . . . . .. and taken into my custody by virtue of the annexed
execution, ru.: one hundred saw logs, etc.

Date. A. B., Constable.

NO. 382

lJIdorsement on Execution in Such Cass

I have levied this day of , 19 , by virtue
()f the within execution, upon the goods and cbattels of the de
fendant, mentioned in the annexed inventory.

Date. A. B., Constable.

NO. 383

Return of an Execution Satisfied

I bave made the amount of the within execution of the goods and
chattels of the defendant.

Dated .

A. B.. Constable.
(or "satisfied.")
876
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NO. 384

Return of Satisfied in Pan

I have made the sum of of the goods and chattels of
the within defendant, and can find no other goods and chattels of
said defendant, whereof I can make the remainder of the said
execution.

Dated.
A. 8., Constable.

NO. 385

Return of No Property, or Nolla Bona

After due and diligent search· no goods or chattels of the within
defendant can be found in my bailiwick. Or, nulla bona,

Date. A. B., Conatable.

NO. 386

Neither Goods Nor Body

Same as above to • and tben no goods or chattels, nor the body of
the within defendant can be found in my bailiwick.

NO. 387

No Goods, and the Defendant Arrested

No goods or chattels of the witbin defendant can be fonnd, and
for want thereof I have arrested the defendant, and have conveyed
his body to the common jail of the county.

8711

NO. 388

certiftcate of Oopy of Execution Left with JaUer

I certify that the within is a true copy of the execution under
and by virtue of which I deliver to the cuatody of the aheriff of the
county of o. at the jail of said county, this day, the body
of the within named defendant; and that my feea therein are
$ .

NO. 389

Return Where Goods Remain Unsold

Levied on a lumber wagon, the property of the within defend
ant, which remains in my possession unsold, for want of biddel1l.

Dated ......, ••. _•••.

NO. 390

Where an Appeal Is BrongM

Proceedings stayed by appeal.

NO. 391

Of the Service of a Summons under Highway Laws

Personally served ......••.... , 19 ....
A. B., Constable.

Or, served by leaving a copy at the personal abode of the within
named with a person thereat of suitable age and
discretion, he not being found.

A. B., Constable.

NO. 392

When Served on a Oorporation

Served on the within corporation, by delivering a copy of the
same to .... 0 • _ • 0 • 0 • 0 0 •• the president of said corporation, per·
sonally, (state place of service) this .....•.. day of ..•.••••••
878
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NO. 397

878

Notice to Parties

Take notice, that a jury will sppear on the ... 00. day of
•• 0.0 o •••••• 19 ....• at o'clock, upon the lands of .
....... , in the town of and known as to
determine whether a ditch or drain is necessary or proper to drain
any of such lands, and the damages that the owners thereof will
sustain, in consequence of the cutting of such ditch.

A. B., Constahle.

I have summoned the several jurors whose names are within men
tioned personally, except C. D., one of said jurors, who could not
he found; and 1 made service on said C. D. hy leaving a notice that
he was drawn to serve as such juror, aod stating the time and place
of attendance, at his place of residence, with a person of suitable
age and discretion.

NO. 393

Return to JlIBtlce's Summons under Laws for Opening HIghways

NO. 394

Return to a Precept in Case of an Encroachment

I have, by virtue of the within precept, aummoned the following
named persons as jurors, as 1 am within commanded, to-wit:
••••••••••••••• _,_ •• 0.0 .,

Dated .••..•... 0 •• 0 • '.

A. Do, Constahle.

NO. 395

Notice to Occupant and Commissioners in Such Case

Take notice, that the jury to try the question of the alleged en
croachment of the fence on the land of the said .. 00 ••• o •••• 0 •••

will meet at .......... on, etc.
Yours, etc.

To commissioners of highways of the town of .
C. D., occupant of the land on which is alleged encroachment.

. NO. 396

Return to Summons in Case of Draining Swamp

I have summoned the following named persons to serve as a jury
in the matter within named, on or before the 0 day of .
to-wit: ,. and 1 also gave notice to the
owner of the lands through which the ditch is to he cut, on the
..... , day of 0 ••••••• '.0 ••• of the time and place at which such jnry
would appear.

8'1''1'
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1 Blackstone Com. 356 ..•••••••• :I
3 Blackstone Com. 80 •.•••••••• 12
3 Blackstone Com. 129 .•••••••.• 77
3 Blackstone Com. 279 .••••••... 10:1
3 Blackstone Com. 280 ..•••••..• 2~ I
3 Blackstone Com. 288 •.•••..... US
3 Blackstone Com. 292 ...•••.... 16,
3 Blackstone Com. 358 ..••••••.. 27lJ
3 Blackstone Com. 369 .•••••••.. 280
3 Blaeketone Com. 415 ....•••... 246
3 Blackstone Com. 417 ••.•• .4.41, 53n
4 Blackstone Com. 273, .411, 424 12
4 Blackstone Com. 349 9
1 Blisli Code (6tb Ed) M. and

cases therein cited. 215
1 Bouvier's Law Dictionary, 625. ..
1 Bouvier's Lew Dictionary, 682. 26
1 Bouvier's Law Dictionary, 3058 2
1 Bouvier'. Law Dictionary

(Rawle'a Rev.) 770 646
1 Bouvier'. Law Dictionary

IRawle'e 3rd Ed.) p. 419 .... 24~

1 Bouvier's Law Dictionary
(Ro.wles's 3rd Ed.) 441 440

1 Bouvier's Law Dictionary
(Rawle's 3rd Rev.) p. 1114 .... 646

2 Bouvier's Law Dictionary
(Rewle'e 3rd Ree.] 133.4 382

2 Bouvier's Law Dictionary
(Rawle'a 3rd Re•. ) p. 1408 .... 646

2 Bouvler'e Law Dictionary
(Rawle's 3rd Ed.) 1937 1534

2 Bouvier'. Law Dictionary
(Rawle's 3rd Rev.) 2084 .•.... 187

3 Bouvier'. Law DietioDary.
IRawle'e 3rd Ree.] 2970 ..•..• 204

California Civ. Code 542 229
Cal. Code of Civil Procedure.

Sec. 688 ,........ 334, 337
Cal Code of CiW'. Prce. 1055 •••• 503
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Sees.
California LIlW1l 1929. Ch. 864 382
Cal. Penal Code. Sec. 20 218
Cal. Pol. Code 1802. Sec. 4192 .. 98
Cal. Pol. Code. Sec. 4468 114
California, Deering's Code 1931,

1931 ..... 478 ........•..... 220
J>eeriug'lI Code of Civil Pro-

cedure, 688 334
Deer lng'a Code of Ch'U Pro·

cedure, 1055 .... 503
Deering':4 Penal Code, sec. 20 216
Deertng's Code of California,

1931, Sec. 542 CCP 542 ... 221
Deering's Code of Otv. Proc.

of California, 1931, sec.
542 229

California, Kerr's Code, see. 478 220
Kerr's Code 542 227
Kerr's Code. See. 4192 98
Kerr's Cal. Code of Civil Pro-

cedure, 688 334,337
Kerr's Cal. Code of Civ. PIOC.

1055 503
Kerr's Cal. Pf'nal Code, see. 20 216
Kerr's Code Clv. Proc. 542 .. 229

13 Cal. .Iur. 1005 503
15 Cal, JUT. 1039 227
Sote 29 Charles II, Sec. 3 330
Chue'li Blackstone, 90, 745, 899, •

914 6
Coke, Foreign Attaehm. 12 •••... 221
2 Coke Inet., 381 ......••.•.... 204
Coke on Litt. 4, 5, 6, 7 .•.•••... 1
Coke 00 Litt. 168 .........•••.. 42
Coke on Litt. 328 (a) note...... 9
Coke on Litt. 289 441
Colorado Laws, 1931, Cb. 129 " 382
Cook 00 Corp. 16tb Ed.) 3093 .. 394
Cooley on Torte, 4th Ed., Sec. 133 8
2 Cooley on TortA, 4th Ed., 339,

340 ...................•..... 90
17 C. J. 1328 199 49
'!6 C. J. 10J3 •...•......••... 573
46 C. J. 9B5 33
'7 C. J. 95B. 1044 ,.......... 4U
57 C. J. 1010 .•.•... 47
66 C. J. 130, eee, 244 349
8 Couch eye. of 108. Law, Sec.

1930 417
Crocker on Sherifh, 488 ...•.... 570.
Crocker on Bheriffl!l, (2d Ed.) Sec.

671 649
Crocker on Sheriffs, (2d Ed.) Bee.

_ 682

Sece.
Crocker 00 BheritJ8, (3rd TId.)

Sec. 47 ..... . . . . . . . . . . . 582
Crocker on' Sberifh, (3rd Ed.)

Sf'l'. 282 87
Crocker 00 Sheriffll, (3rd Ed.)

Sec. !J;jl Ho
Crocker 00 Sheriffs, (3rd Ed.)

Rc('. 6:i2 .. 742
Crocker on Sheriff... , (:lrd Ed.)

Sec. fl54 745
Crocker 00 Sheriff,;, (:lrd Ed.)

Sec. 9:15 .,. Hi
Crocker on Sheriffs, (3rd Ed.)

Sec. 959 748
Crocker on Sheriffs. (3rd Ed.}

Sec. D6lla 74B
Crocker on Sheriffs, (3rd F-i.) Sec.

661 745
Crocker on Sheriffs. t3rd Ed.)

Sees. 968 et seq. .. 153
Dalton on Sheriffs, 112, 113 ., 136
Drake, Attnchm. Sec. 5 221
Dutton on Shcriff!l III et eeq. 42
Statutes 11 and 13 Edward bt 638
13 Edward tet, Statute 1, Chap'

ter 29 ...•••.•.•.......••..•• 140
27 Edward 3rd 5:\8
7 Ency. PI. & Pr. 351 847
Note 11 Eng. Rul. Cas. 638 128
Note 11 Eng. Rul. Cas. 637 129
Note 10 Eng. Rut. Cal!l. :J6 212
'Note 15 Eng. RuJ. Cu. 230 •... 188
Note 20 Eng. Rut. Cu. 771 383
Fitz Herbert ~o.t. Brev. fl6 77
Fib Herbert Nat. Brev. 163 . 29, 30
Foster Crown Law, 312 136
.... reemau on Executions, see. 27 .. 647
Freeman 00 Executions, RCC. 102 {lO
Freeman on Execut iona, see. 260 461
Freeman on Executione, sec. 292 578
Freeman on Executions, see. 475 648
Freeman on Executions, 1JeC. 2759 238
Freeman on Executione (2d Ed.)

270 _" 659
2 Freeman on Exeeut.iona, see. 253 447
2 Freeman on Law of Execution,

sec. 27511. 509
2 Freeman on Executione, sec.

470 ., ....................• , 647
2 Freeman on Executione, see,

474 647
2 Freeman on Executione (3rd

Ed.) 8E"C. 277 497
Freeman on Execut.ion.. (3rd Ed.)

See. 27511. 495
980

Beet.
..........n on Eneutl (3rd Ed.)

p. 2381, see. 446 475
Freeman on ExemptioDJI, sec. 281 542
Freeman on .Iudgments, Bees. 478,

478a ....•....•............. 555
1 Freeman on Judgments (5th

Ed.) Sec. 83 685
.\et of 3 George III, Ch. 15, Sec.

18 ...................•••..•• 18
!l George -4 Ch. 17, See. 2 10
]0 George 4th Ch. 7 ....•••••... 10
Gilbert, Law Dietreee 24 221
Gilbert on Executions, 21 . . .. 486
Greenhoode Public Policy 33
1 Greenleaf on Evidence, Sec. 312,

p- 372 321
Hale's Pleas of the Crown. 56 29
Hale PC B6 167
1 Hale PC 8!l .. _ 141
1 Hale PC 577. 580 136
1 Hale PC 580 292
1 Hale PC p. 598 .••••••••••... 260
I Hale PC p. 597 259
1 Hale PC 600 256
1 Hale PC p. 602 25S
2 Hale's Plea. of ~ Crown, 53

26. 30
2 Hale PC 68 739
2 Hnle PC 76 141
2 Hale PC pp. 112. 114 136
Harlow on Sheriffs (3rd Ed.)

Sec.1 2
Harlow on Sheriffs (3rd Ed.)

Sec. 6 18
Hawkins PC, Chapter 19 251
Hawkins PC 192, 196, 197 255
1 Hawkins PC, 416 ...•••••. 24, 33
2 Hnwkina PC, Ch. 9 28
2 Hawkins PC, Ch. 9, see. 3 30
2 Hawkins PC. Ch. 9, sec. 12 29
2 Hawkins PC, Ch. 19. see. 27 259
2 Hawkins PC, Ch. 19, see. 613 .. 208
23 Heory VllI 538
High on Reeeieera (4th Ed.) 181 394
Idaho Code Anno.• 6-101 et seq..• 220
Idaho Code Annotated, 1932, eec.

1-102 Civil Procedure etc. . ... 220
Idaho Code Annotated. 1032. eece.

41-605 et seq•...••..•.••..... 227
Idaho Code Anaotated. 1932, sec.

8-201 . . • . . . . . . . . • . . . . 334. 337
Idaho Code Annotated, 1932, sec.

17-114 216
2 Idaho Code Annotat.ed, see.

30-1718 98
970

Sec•.
S Idaho Compiled Statutes 1919. p.

2G06. Sec. 9 ............••..• 63.
Idaho Laws, Un9, ClI. 1M .•.••• 382
111. La ..... 1917. 626 ••.••••••• 362
Impey on Sheriffs, 8 ..•••••••••• 1
Jervis, Coroners, p. 2 5.
1 Jones' Blackstone. p. 486, See.

475 ..................••.••.. 6a
1 Jones' Blackstone, p. 481 29
Jones' Blackstone, p. 495 et seq.,

Sec. 486 et seq. .. _. . . . . . . 3
3 Jones on Evidence, Sec. 28, p. 31 360
1 Kent's Com. 404 note 17
2 Ken t '8 Com. 33 et 8~. •.••.. 298
Kneeland Attacbm. Sec. e 221
Note 23 LRA 645 332
Note LRA1916A, 592 ..•.••.•... 360
Note LRA1917B, 990 190
Note LRA191BF. 443 .•••..••.• 397
Note 20 LRA 737 335
Note 23 LRA 258 370
Note 23 LRA 642 .••......... 333
23 LRA 645 .......•.......•... 333
Note 26 LRA 218 394
Note 37 LRA 207 .•. ,........ 389
54 LRA 56B ......•.....••..•.. 3BB
Note 5t LRA 570 ....••..•..... 388
Note 9 LRAINS) 304 •••••••... 216
Note 14 LRAINS) 1203 .•••.•.. 372
Note 14 LRAINS) 1123 ...•.... 13J
Note 14 LRAINS) 1203 372
Note 30 LrtAINS) 115 ...•.... 332
Note 30 LRA(NS) 115 et seq... 333
Note 30 LRAI~S) 333 ..•..• ,. 333
Note 31 LRA(NS) 636 ..••••.. 335
Note 39 LRAINS) 758 ..•...•• 18S
Note 44 LRAI~S) 1150 191
McKay on Community Property,

2nd Ed., sec. 793 429
Maryland. Compiled Laws of, eec.

77 334. 337
Maryland Laws 1918, Cb. 175 .. 362
Meea, Laws, 1922, 488 362
MichiKan, Compiled Laws of 1929,

14756 .........••............ 220
Michigan Laws, 1917 #72 .••••. 362
Minn. Lan, 1921, 487 ...••••. 362
MurfTE~e on Sheriff", sec. 1 ••••• 1
Murfree on Sheriffs, lee 6 11
Murfree on Sheriffs, sec. 4 .••••. 12
Murfree on Sheriffs. sec. 8 •.••.• 15
Murfree on Sheriffs, eee. 12 18
MurIne on SheriJls, eee. 14 •••• 20
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a-.
28 USCA Sec. 654, Bec. 878 lie

vised Statutes, Compiled Stat·
utee 1481 .•.......•.••.•••••. 306

38 USCA Cb. 11 •..•••••••••.. 344
43 USCA Bee. 175 ...•.••.•.•. 404
43 USCA Sece, 291 .t ''"I. .... 404
U. S. Constitution. Art. 1, See. 6 117
Utah Lawe, 1921, Ch. 89 362
13 '" 14 Viet. Cb. 30 .....••.... 9
12 a: 13 vrer., Cil. 42 9
Virginia Laws, 1918, Ch. 365 .. 362
Virginia, Se('. se, Acts 1028. p.

1330, c. 507 _ 317
wasbtngton, 1 Remington's Com

piled Statutes of, 1922, Bee.
70S _ _.. " . . . . . . . . . . . .. GDli

WatsOD on Sheriffe. p. 08 58:1
Watson on Sheriffs, p. 69 584
Watson on Sheriffs, p- 103 187
wateou on Sheriffa, p- 143 24U
Watson 00 Sheriffs, Sec. 198 486
Wahon on Sberifflt, p. 271 2711
Westminlter 2 .............•.. 140
2 Wharton Cr. Law (11th Ed.)

Sec. 856 ..........•. •.•.... 14a
3 Wharton·R. Cr. Law (11th Ed.)

Sec. 1909 .. _. . . . . . . . . . . . . . . .. 25fi
:I Wharton's Cr. 1.&11' (11th Ed.,

Sees. 1998. 2005 0 ••••••• ~a.-,

Wi~con8in Laws, 1915, Ch. 358 .. 30~

Wyoming Law.. 1911, Ch. 91 .•.. 382

TEXT Boon, ANNOT..TIONB, .uiD STUUTi:II

Sees,
Bt:ephena' Digest Cr. Law, Art,

144 ...•...... . ..... 25li
StoI'y H. Partnerehipe, See. 263 3e2
Tena., Constitution of 1810, Art.

1, See. 1 16
Tennessee lAt."., 1917, Cb.. 140 .. 382
TlIlIOmpsoD A Merriam, Juriee,

See. 44, p. 40 219
Thompson and Steegera Code,

Sec. 358 11
Thompson on Homestead &ad

Exemptions 338
'Thompson on Homesteads and Exemp-

tiona, Bee. 319 ·li6
ThompsoQ on Hcmesteede and Exemp-

tions, 135 ... . .... < ••••• 414
Thompson on Horaeateade and Exemp-

ttoee. Sec. 738 415
Thompson on Homesteads and Exemp-

tions. Sees. 756. 757 409
Thompson on Homesteads and Exemp-

tions, Sec. 739 ,........... 418
Throop Public Officers, Sec. 542 142
2 Tidds Pro 1247 .0< 647
Tiffauy, Death by Wrongful Act.

(2d Ed) &C. 160 49
Uniform Partnership .'\ct, Sec. 28 362
11 USCA Sec. 27 and annotattons 117
12 USCA Sec. 91 398
18 USCA See. 324 342
22 USCA Sec. 252 and note .. 117
28 USCA Sec. 125 ••••••••••.. 394

972

a-.
Ne:'Yada Conatitution Art. 1, Bee.

14, now Art. 1. Sec. 35 ..•... 249
Nevada laws, 1931. 74 362
New JerlJe1 La .... 1919, Ch. 212 382
New York Laws, 1919, Ch. 408 .. 362
N. C. Complied Laws, 1913. Sece,

7488 et seq. 220
N. D., Compiled Lewe of, 1913,

Sees. 754.'), j54G, and 7547 227
N. D.• Compiled Laws of, 1!H3,

Sees. 7545, 7546, nnd ;547 229
Oreg-on T..aWIl, 1939, Ch. 550 .... 362
1 Paschal Digest 1 (Tex.), Arti-

cle 3798 338
Pa. Constitution, Article 6, Sec. 1 16
Pa. Laws, 1915, #15 362
1 Pollock a: Maitland Hlstorj- of

English Law (2d Ed.] 534 .... 6
1 Pollock and Maitland, 542 .. 3, "
2 Reeves History of English Law,

45 12
2 Reeves History of English Law,

Cb. 10 9
3 Reeves History of English Law,

Cb. 12 ....•.•.............. 12
3 Reeves History of English Law,

60, 119. 199, 311 .....•...... 104
1 Restatement of the Law of

Agency, Sec. 276 77
Restatement, Torts, Sec. 130 131
Restatement, Torta, p. 315,

See. 136 181
1 Rolle Abr. Customs of London,

K. 13 ........•....•.•...... 221
11 RCL 111 ....•....•..•....... 221
21 RCL p. 1311, see. 56 108
24 RCL sec. 11, note 15 626
1 Rusaell on Crimes, 665 126
1 Russell on Crtmee, 583 255
1 Russell on Crimes, 6tb Ed., 889 206
1 RU~8en on Crimea, 9th Am. Ed.

840 . . . . . . . . . . .. 128, 324
2 Russell on Crimes, 420 .... 206
SeM'!!. Notes 24 005, 606, 610
Smith's Coroners and Conatabte.r,
0.. 3

Smith's Coroners and Constables.
pp. 64. 192 327

Smith's Coroners and Constables,
2d. Ed. 23 •................ 148

Smith on Sheriffe. Constables, and
Coroners, 528 , 6lJ2

South Dakota Laws, lQ!3, CII. 296 362
971

328

90
132

216

140

219
281
329
486
481
489
512
612
513
538
540
583
126

1

21
24
15
48
82

8
89
91
92

103
104
100
116
131

Murfree on Shertffs, sec. 360
Murfree uu Sheritfe, sec. 382, p.

112
Murfrce on Sheriffs, sec. 385
Murfree on Sherifts, eec. HO
Murfree on Sheriffs, sec. ;')80
~furfree on Shertffa, sec. 611
Murfree on Sberffte, aec. flU
Murfree on Shel"itrtl, sec. 642
Murfree on Sher-iff's, sec. 043
Murfree on Sheriffs, sec. 0-13
Murfree on Sberttla, sec. fWO
Murfree on Sber iffe, sec. 103
Murfree on Sheriffs, sec. 830
Murfree on Sheriffs, sec. 1035 ..
Murfree on Sheriffs, Bee. 1113 ..
Murfree on Sheriffs, New Ed., sec.

103•....................... ,
Murfree on Sheriffs, New Ed .• 150
Murfree on Sheriffs, New Ed., Seal.

149a, 160a . ..
Murfree on Sheriffs, New Ed., sec.

430 .
Murfree on Bberfffe, New Ed .•

eec, 1101 •.•.....•.•••.......

B<eo.
Mudeee on Sheriff., Bee. 16, Bee

however, eeee, 1046, 10'", DeW

editioll . ....•..•••
Murfree au Shuitrll. Bee. It ....
Murfree on Sheriffs, p. IBn, N. 11
Murfree on Sheriffs, sec. 48 .
Murfree OD Sheriffs, sec. 60 .
Murfree 00 Sheriff., Bee. lOGe .,
~llrfree QD Sberiffe, sec. 102
MlIrfree on Sheriff., sec. 105
Murfree on Sherirle. sec. 108
Murfree on Sheriffs, Bee. 117
Murfree on Sheriffs, sec. 118
Murfree on Sher-iffs, see. 120
Murfree on Sher lrls, sec. 140
Murfree on Sher iffe, sec. 150
Murfree on SherilJ8. Sees. 150 and

}.51 132
Murfree OQ Sheriffs, sec. 153 .. 134
Murfree on Sheriffs, sec. 180 .. 187
Murfree on Sheriffs, sec. 182 193
Murlree on Sheriffs. sec. 185 .. 191
Murfree on Shcrifl'8, sec. 190 .. 198
Murfree on Sheriffs, eec. HJO .... 207
Murfree on Sheriffs, sec. 195 205
Murfree on Sheeiffe, sec. 340 297
MlIrfree on Sheriffe, sec. 349 298
Murfree on Sheriffs, sec. 351 299
Murfree on Sbel"ifl'l, sec. 356

310, 311
321



INDEX
See also Index to FonBB

ABANDONMENT
See Shedir. deed.

ABATEMENT AND SURVIVAL
Indemnltors, ecttone respecting, p. 469.

ABSCONDENCE
See Term of omce.

ACTION
See Parti".
See Reeelptore of property.
Accrual of, ou indemnity, pp- 468, 470.
Damages. measure of, against officers, p. 671.
Damages, right of for, when proper, p. 603.
Demand .. condition precedent, when, p. 665.
Death, right of action under Lord Cnmpbef l'e Act against bond, p. 48.
Defense, going out of office. not a, p. on3.
Defense. by officers generally. p. 671.
Defenllell to, for wrongful levy, p. 652.
Defeneee, Insufficiency of. p. 646.
Deputies, right of action egatnet, p- 642.
Duty of officer to defend. when, p. 414.
Effect of on indemnity, by sheriff. p. 469.
Exemption. liability for levying upon property. when. I" nOT.
Exempt property, seizure of, p. 648.
Ex-officer. against. for wrongful eelaure, p. 662.
Indemnity, eceruul of cause of, pp. 466, 470.
Iaauee in, against officers, p. 647.
Lien holder's, against officer, p. 655.
Limitations, statute of, demand, neceeeity to eel in motion, p. 660.
Mandamua •• proper remedy when, p, 663.
Negligence &.II basis of liability, p. 664.
Not exclusive remedy, p. 662.
Pending, 8ubstitution of partiei' in, p. 893.
Poeeeeelon 01 property by defendant. effect, p....
Replevin liM against omcer when, p. 61S8.
Trover. lie. when, p. 661.
Void praces•• Done upon, p. 841.

ACTION, DEFENSES BY RECEIPTOR
See PartiN.

ACTION, RIGHT OF JOINT
See PartiN.

873

ACT OF GOD
Bee Negligence.

ADVICE, DUTY OF OFFICER TO GIVB LEGAL
See Exemption.

ADMINISTRATORS AND EXECUTORS, PROPERTY IN HANDS OF AS NOT
SUB./ECT TO LEVY WHEN
See Execution.

ADMISSION' OF COMMISSION OF OFFENSE. ARREST FOR
See ArreaL

ADVANTAGES OF OFFICER BEING DEFEND.\NT
See Partie&.

ADVERSE POSSESSION. PROPERTY HELD BY
See Execution.

ADVERTISEMENT OF SALE
See Eaecutlon,

AGREEMEMT OF OFFICER WITII RESPECT TO EXECUTION
See Execution.

AMENDMENTS
See Search warrant.

AMENDMENT OF PROCESS
See Return of process.

AMENDMENT OF RETURN OF PROCESS
Bee Return of proeeee.

AMENDMENT OF RETURN ON PROCESS. DUTY OF OFFICER TO MAKE
See Return of process.

AMERCEMENT OF OFFICERS
Officer, subject to when, pp. 231 et seq,
Amercement of principal for acts of deputy, pp- 231 et ~

ANTE·NUPTIAL DEBTS
Bee Community property

APPLICATION OF MONEY ON EXECUTION
Bee Execution.

APPOINTMENT OF DEPUTIES
See Undersherfffe, bailiffe, and deputies.

APPOINTMENT OF OFFICERS
Bee Undersheriffe, bailiff&, and deputiee.
Deputies••tatutory limitation on, p. 68.
Statutory regulation with respect to deputfee, p. 6&
Deputy'. power to mo.ke, p. 68.
Special omcer, power of court to appoint, p. 68.

APPORTIONMENT OF MONEYS
See Execution.

APPRAISAL
See Execution.

87~
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ARREST
See Body execution.

Bee Civil arrest,
See Coroner'. inquest.
See Prisoner. custody of.
See Subpceua for witneee,
Admission of commission of offense as authorizing, p. 108.

Assault and battery by officers of the Jaw, p. lOll.

ASSlluit and battery, Iiallility for, pp. 204 et seq.
Authority of officer &.It to posse comltetue, pp. I:J7 et seq.
Bail, admission to, who may, p. 19G.
Bail, depoett in lieu of, p. 200.
Bail, depoett in lieu of determination of cwuerehip, p. 201.
Bail. mode of taking. pp. 198 et seq.
Bail, right of. p. ] 78.
Bail, right to in general, p. 195.
Bail, sheriff's duty in taking, p. 197.
Bail, substitute for, insufficiency of, pp. 202 et seq.
Bertillon meaeurementa, pp. 191 et eeq.
Breaking dOOrB in making arrest without warrant, pp. 124 et aeq.
Breaking doors, right of, pp. 122 et seq.
Burden of proof as to Iewfutneaa of, p. 120.
BUll, right to atop to make, p. 128.
Burden of proof respecting, p. 163.
Complaint signed by an officer, warr&Dt Issued upon, effect on right to make,

p. 145.
Court, direction of to make. p. 162.
Cruelty to party under, p. 297.
Custody of prteoner, termination of officer'. right, p. 190.

For debt, p. 113.
Debt, privilege (rom, pp. 113 et seq.
Delay, unnecessary, in taking prisoner before magistrate. pp. 184 et seq.
By deputy. p. 129.
Deputy manner of making, pp. 141 et seq.
Entrapment, effect of, p. 148.
Exhibition of warrant, officer's duty, pp. 130 et seq.
Exposure of arrested party, liability, p. 297.
Felony. right to use force, p. 120.
Felony, suspicion of use of force, p. 121.
Force ID making, p. n9.
Force in making ae question of law or fact, p. 120.
Fraud not permissible in effecting, p. 143.
Handcuffing prisoner, pp. 191 et seq.
Handcuffing, photogTnpldng, and Bertillon meaeuremente, pp. 191 et aeq.
Illegal, effect of, p. 127.
Ineane pereon, pp. 146 et seq.
Intention of, advice to arrested party, p. 131.
Killing in making, question for jury, p. 122.
Law, violation of by officers to be present at commission of crime, effect,

p. 16~.

INDEX

ARREST-oontinuedo
"Magistrate, taking prisoner before WI'OII& liability fOl", p. 213.
Malicious, liability for, p. 293.
ManDet of, pp. 133 et seq.
By member of posse, warrant, poeeeeelon of by omcer~ p. 128.
Misnaming party in warrant, effect of, po 133.
Misnaming party, who protected by warrant, p" 133.
Motorist resiHting-, pp. 151 et seq.
Motor vehicles, duty to stop, p. 151.
Motor vehicles, in connection with, p. 149.
Neceeairy for possessing warrant at time of, pp. 128 et seq.
Offense, commission of discovered on legal investigation, when, p. 170.
Ofl'enge committed in officer's presence. arrest for, right of, p. 183.
Otrense committed in presence of officer, arrest for, pp. 159 et seq.
Otrense committed in presence of officer, no right of when provoked b.r offi·

cee, p. 161.
Olfense must be committed in officer's presence. pp. 164 et &ell.
Photographing of prisoner, pp- 191 et seq.
Posse comitatus, pp. 137 et seq.
Poeee comitatus, conditions warranting aeeembly, p. 142.
Posee comitatus, duty of citizens respecting, pp. 139 et seq.
POB8e comitetue, liability of member of, pp. 140 et seq.
Powers and duties of officers, p. 76.
Preliminary hearing, right of prisoner after to, p. 182.
Presence of officer when oO'eoae committed must be lawful, pp. 184 et seq.
Presence of officer, what ill, p. 164.
Presence of officer, when offense committed. muet be lawful, pp. 159 et seq.
Prisoner, diapoaition of, pp. 179 et seq.
Prtaoner and etlecte, search more extensive than search walTant righta, p.

157.
Prisoner forcing officer out of state, effect of. p. 145.
Private party may not summon posse comitatus, P' 138.
Property of prisoner. seizure of, pp. 154 et seq.
Rig-ht to search on making, pp. 152 et seq.
Resistance, ripht of, unlawful, fl. 120.
Resistance to, deputy's POWPf when realstance i8 met, p. 75~

Responsibility of one procuring, p. 159.
Search of automobile in connection with. p. 606.
Search of prisoner's effect, pp. 154 et seq.
Shoot, right to. at fleeing car, p, 150.

Blot machines, seizure of, p. 157.
Summoning hyetandere, pp. 137 et seq.
Sunday, on ewu proceee, not authorized, pp, 136 et lIeq.
Time within which prieoner entitled to be taken before a magistrate, pp.

182 et seq.
Train, right to stop to make. p. 126.
Under warrant, confined to party named, pp. 131 et seq.
Warrant must be executed when, pp. 135 et seq.
Warrant, necessity for, to make in connection with motor eehlclee, p. un.
Warrant, poaaeselon of. what is, p. 129.
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.ARREST-c-contlnued.
Warrant. without. eonetdered, pp. 168 .t aeq.
What constttutee, pp. IU et tteq.

When may be made, pp. 128 et seq.
Where made. p. 144.
Words a. not conatltutlng, pp. 117 et seq.
Wrongful, liability of officer tee, pp- 293 et Hq..

ARREST BY D~;rurY

See Arrest.

ARREST WITHOur WARRANT
See Arrelt.

.\SSAt:LT AND BATTERY
Liability lor, pp. 204 et seq,
Officer of the la. guiltl of when, p. no.

ASSIGNMENT
See Compensattce,

ASSIGN)IENT FOR BENEFIT OF CREDITORS
See E.-,;ecUUOD.

ASSIG:-lMENT OF JUDGMENT
See Execution.

ASSOCIATION
See Subpeeaa dueee tecum.

ASSUMED DEBT AS PURCHASE MONEY CLAD(
Bee Execution.

ATTACHMENT
See Execution.
See Garnishment.
See National banks.
Bulky article•• levy upon, p. 243.
Chattel., levy upon, P' 243.
ChOReS in action, p. 201.
Control of officer of property. p. 2«.
DOOR, brl"aking of to levy, when, p. 248.
Failure to return, effect of, p. 57G.
Foree authorized in exeeution of. p. 248.
Indemnity, right of omcer to, p. 252.
haues when, p. 238.
Keeper of propert, levled upon, debtor a.. p. 241
Keeper of property, who may be. p. 241.
Land. leYJ upon under, pp. 241 et aeq.
I.eYJ muet be actually made, p. 24$.
LeYJ of...Ie of property by IUcee880r. p. no.
Lien of, on property when, p. 240.

• Part of identical property. effect of Ie., execution on, pp. 83 et ~
Person, pp. 236 et seq.
Prioritl of procea.. duty to obaen. la 1"7 of, p. 262.
Property, pp. 235 et aeq.
Propertl, part of onll attached. duty of o.lllcer, p. 247.
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mDn

ATrACHMENT-oontinued.
Return, failure to meke, e6eet of, p. 578.
Seizure of property by uotller ofBcer, when, p. UI..
Statutes respecting .trictJy coutrued, p. 241.
Statutory remedy. p. 240.
Sufficiency of eetaure, p. 24.8.

ATTACHMENT OF WITNESS
See Subpo!na for witneNl.

ATTORNEYS
See Execution.

ATTORNEY AND CLIENT
See Jury.
Consultation. liability of om~r for denial of to prisoner, p. 2M.

ATTORNEY'S FEES
See Sureties.
Recovery of by an offieer when, p. 833.

ATTORNEY'S LIABILITY OF OFFICER FOR COMPENSATION
Bee Campenaation.

ATTORNEY'S NEGLIGENCE
Defense of officer baaed upon. p. 463.

AUTOMOBILES
See Prisoner.
See Right to shoot at.
See Searcb warranta.
See Sureties.
Accidents in respect to, bond u Ineuranee policy. p. 41.
Searching of in connection with arrest, p. 608.
Searching without a warrant, when authorized, p. 801.

AUTOMOBILE ACCIDENTS
See Jails and Prfaona.

AUTOPSY
See Coroner's inquest.

BAIL
See Special bail.
Admission to, wbo may. p. 198.
Depoait in lieu of. p. 200.
Deposit in lieu of. determination of ownership, p. 201.
Jail liberties. bond for, nature of. p. 211.
Liability of officer and relief therefrom in connection wltJa, p. 206.
Liability of officer in taking. pp. 203 et seq.
Mode of taking. pp- 198 et seq.
Plaintiff's right to in8truet officer respecting, p. 207.
Right to, p. 178.
Sheriff's duty in taking, p. 197.
Substitute for, inaufficieDC7 of, pp. 202 et eeq,

BAIL BOND
See Parties.

8"8 [2 Anderson on 8heriffa]
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BANKRUPTCY
Claim of bome.lead flIed after adjudlcatioD, deet, p. 341.
EBect of J1jHng lD court of, p. 346.
Homestead, claim of exemption In baDkruptey, p. 346.

BERTILWN MEASUREMENTS
See Aneet.

BID
See Executfon.
Refusal to comply with at execution sale, p. 530.

BIDDER DEFAULTING
See Part.lee.
See Bid.

BLANKS IN SEARCH WARRANT
See Search werreut.

BODY EXECUTION
AJiae, aneBt on. p- 405.
Arreet on, p. 404.
Arrest, what constitutes, p. 409.
Commencement of service of, completion after expiration of term of o1Iice,

p. 405.
Completion of eervice after return date, p. 405.
Dircctione to the officer with respect to, p. 404.
Force In 8ening of, p. 406.
Return of writ, p. 410.

BONDS
See Forthcoming and redelivery bonds.

BONDS FOR JAIL LIBERTIES
See Bail.

BONDS O~' OFFICERS
Actions on Q.8 cumulative, pp. 73 et seq.
Approval 01, compelling, p. 53.
Bond of sheriff, pp. 8 et eeq., 13 et seq.
Bondy given at subsequent terms as additional, p. 40.
Conditional signing of, see Sureties.
Constable's hondo pp. 31 et seq.
Coroner's bond, p. 26.
Covering different terms, effect of, p. 51.
Cumulative bonds, p. 51.
Death, Jiability for when deputy kltle, p. 56.
Death of officer as a bar to recovery against euretiee, when, p. 64.
Death of officer, effect on sureties' liability, p. 53.
Effect of change in offlcera, p. 49.
Effect of faiJure to take oath, p. 40.
Effect of giving in different capacities, liability 01, p. 45.
Effect 01 giving new bond on euret.iee, p. 60.
Effect of penalty in excess of statutory requirement, p. 40,
Effect 01 penalty less than statutory requirement, p. 50.
Meet 01 sheriff being stricken out as party to eetfon, p. :w.
Election, conditions in, effect ai, p. 49.
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BONOS OF OFFICERB--eontioued.
Estoppel of eurettee, p. 60.
Failure to approve, effect of. p. 60.
Inauranoe policy couetrued •• with nepeet to automobile acelcleata" .. ".
Liability lor acta prior to giving. when. p. 51.
Liability when sheriff acta &s tax collector. p. 40.
Lien on real estate when, p. 62.
Liens on real estate, duratton of, p. li2.
Liens on real estate, limitation. ai, p. 52.
Liens on real estate, when statute effective, p. ti2.
Official acta, other not liable for, p. 76.
Part performance of acts at time of giving, effect 01. p. 75.
Public administrator. Bheriff acting as, liability of auretlee, p. $I.
Recording and approval of, p. 52.
Requirement with respect to recording. eft'ect OD auretin. p. 4••

Sheriff's bond. construction of, pp. 39 et seq.
Sheriff'a bond not liable for texee collected without authorit,. p.....
Special bond not liable generally. p. 60.
Special bond not required by statute sa cumulatin, p. 40.
Special bond. what it coven. p. 50.
Special duties, liability of bond for, p. 77.
Special duties, effect of failure to give bond, general bond liabl....., p. 51.
Sufficiency of approval, p. 50.
Sureties' liability for act of deputy, when, p. 58.
Sureties' liability for overpayment to officer, when, p. 5".
Buretiee on, liability limited by, P. 43.
Sureties, strict construction of liability of, p. 7...
Survival of action on, p. 63.
What is sufficient evidence of approval, p. 53.
What will not release euret.ies, p, 49.
Where required. to give two, evidence coven onl, duties thereie lpealed

when, p. 51.

BONDS, RIGHT O~' ACTION UPON
See Parties.

BREAKIl'iG DOOR,';
See Arrest.
See Attachment.
See Execution.
See Subpcene for witneee.
Body execution, in service of, p. 406.
Third party'. door. p. 408.

BREAKING DOORS IN ARREST WITHOUT WARRANT
See Arrellt.

BULK SALES LAW
Conversion of officer levying upon property eold in .iolatfoa of, p. 11'I.

BURDEN OF' PROOF
See Execution.
See Return of proceee,
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BURDEN OF PROOY-<:ontlnued.
Arreat, legality of, p. 163.
Presumption, effect of B.8 to eorrectneea of officer'. reton, p. 1S03.

BURDEN OF PROOF AS TO EXEMPT PROPERTY
See Exemptions.

BUS, niGHT TO STOP
See Arrest.

CAPACITY IN WHICH OFFICER ACTS
See Powers and duties.

CAPIAS AD SATISFACIENDIDI
See Civil arrest,
Constable. execution of by. p. 258.

CATECHISING PROSPECTIVE JURORS
Bee Jury.

CAVEAT EMPTOR
Bee Execution.

CEMETERY
See Execution.

CHALLENGE TO JURY
SP.e Jury.

CHALLENGE TO PANEL
See Jury.

CHA.c'lGE OF OFFICERS
See Bonds of officers.

CHATTELS, LEVY UPON
See Attachment.
See Execution.

CHOSES IN ACTIONS
See Attacbment.

CHOSES IN ACTION, LIABILITY TO SEIZURE
Bee Execution.

CITY
See Municipality.

CITY ORDINANCE
See Municipality_

CIVIL ARREST
Bee Escape.
Bee Special bail.
Confinement required upon making, p. 255.
Constable may make when, p. 258.
Exemption from, p. 254.
Final process, law of, p. 254.
Indulgence of prisoner by plaintiff, eWeet of. p. 258.
Plaintiff's Indulgence of prfeoner, p. 266.
Privilege from, p. 2:;4.

CLAIM AND DELIVERY
See Execution.
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CLAIM OF HOMEST>,:AD
See Bankruptcy.

COLLECTION OF MONEY
Dlebursement, duty respecting, p. 669.
Liability for when, p. 858.
Officer not required to repay when, p. 658.
Payment by note or mortgage, effect of, p. 659.

COLOR OF OFFICE AND VIRTUE OF OFFICI;
Deputy, personal acta of, liability of principal fOT, p. 7B.
Liability of officer for deputy's acta, when, p. 57.
Officer's liabilitr limited by doctrine of, when, p. 58.

COMMISSIONS
See Compeneaticn.•

COMMISSION OF OFFICERS
Sheriff's commission pp. 22 et geq.

COMMON LAW OFFICER
Sherifi' as, p. 31.

COMPENSATION
See Execution.
Advance payment when, p. 619.
Assignment of, p. 688.
Attorneys liability for, p. 682.
Commissions on execution ealee, amount of, p. 680.
Commission on dies of property, amount of, p. 880.
Common law right of officer to, p. 673.
De facto officer &8 not entitled to, p. 688.
De jure officer. right to. p. 681.
Deputy's right to, p- 684.
Double mileage for same trip 1I0t permissible, p. 085.
Edra; official duties, none for performance of, p. 678.
Fees, collection of in advance, p. 679.
Fees, illegal, effect of, p. 686.
Fees, statutory, cannot be increased, p. 684.
Guarding property, deputy's right to, p. 683.
Illegal fees, collection 1.8 ground of removal, p. 695.
Illegal Ieee, effect of, p. 686.
Legal services only collectible for, p. 685.
Mileage, double for flame trip. no right of, p. 685.
Necessary eervlcea only collectible for, p. 685.
Overpayment of, liability of suretic8 for, p- M.
Proceea irregular, effect upon right to, p. 678.
ProAt by custody of property, officer Dot entitled to, p. 678.
Reimbursement for expenses, right to, when, p. 683.
Reward, right of collection, p. 688.
Right to, none, for performance of duties when, p. 673.
Special right to, p. 66.
Statute ae meeeur ing right to, p. 673.
Statutory fees not Increased, p. 684.
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COMPENBATION-<ODtlnued.
BuperOuoue eervtce, DO right of J'ecGyery for, pp. 878~ eu.
Territorial IimitatioDs, services beyond, DODfI, p. 876.
Who liable for, p. 675.

COMPENSATION, OVERPAYMENT OJ'
See Sureties.

COMPENSATION OF OFFICERS
See Bonds of officers.

COMPENSATION, RIGHT OF ACTION FOR
See Pa.rties.

COMPLAINT
Signed by an officer, warrant ueued upon. service br omeer, e.O'ect 01, p. 146.

COMMUNITY PROPERTY
See Execution.
Anle-nuptial debts, liability for, p. 403.
Husband and wife. judgment agalnat both, leTT upon, p. 4:00.
Levy upon when, p. 400.

COMPROMISE
Indemnitora liable for officen' when, p. 413.

CONDITIONAL SALES CONTRACT
See Execution.

CONFLICT OF AIrrHORITY
Seizure of goods by another otDcer, p. 2....

CONFLICT OF LAWS
See Execution.
Law of domicile, etreet of service of process, p, 103.
United States marshal and state officen levying on aame property. el'eet of.

p. 434.

CONFUSION OF GOODS
See Execution.

CONSTABLES
See Selection of offlcera.

CONSTITIrrIONAL m'FICERS
Additional duUee imposed but not diminished. p. '7.
Sheritr &8, p. 37.

CONSTRUCTIVE ESCAPE
Bee Eecepe,

CONTEMPT OF COURT
See Coroner', Inqueet.
See Subpoena for witne•.
Criminal intent, neceaaity 01, p. 22G.
Definition of, p. 224.
Deputy, a.ct of, liability of principal for, p. 22a.
Babeu corpuI, disobedience of aa, p. 261.
Jan, 'allure to incarcerate prfeoner u, p. 259.
Liberti" poted to prisoner ai, p. 268.
LJ11chio, of priaoner ai, p. 248.
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CONTEMPT OF COURT-<ODtlDued.
Orncer', liability for, p- 221.
Officers, what constitutes, pp. 227 et 1IelI.
Official defaults amounting to, p. 260.
Prisoner. harsh treatment of u, p. 268.
Protection or prisoner, railioS to ~ p. 259.
Poeeesaion, interference with of oftlcer as, p. 834.

CONTEMPT BY JUROR
See Coroner's inquest.

CONTDIPT OF WITNESSES AT CORONER'S INQUEB'l'
See Coroner's inquest.

CONTRADICTION OF RETURN
See Return of proeeee.

CONTROL OF PROCESS
Bee Execution.

CONVERSION
Officer liable for! p. 647.

COPYRIGHT
See Execution.

CORO~ERS

Nature of office, p. 24.

CORONER'S INQUEST
Arreat on warrant Ieaued by eoroner, p. 707.
Autopay in connection with. p. 70G.
Bodies, several, single inquest, p. 108.
Body. view of, p- 703.
Contempt by witnesses, p. 702.
Counsel. no right of accused to. p. 703.
Croes-exemination by state's attorney. p. 704.
Dieobedlence of summons to venireman .. contempt, p. 701.
Duty to hold when, pp. 697 et seq.
Evidence, reduction to writing. necessity lor, p. 708.
Incrfmlnation of witne•. riltht to refuse to anawer, p. 701..
Inetructtone to jury, p. 703.
Jury, disobedience of aummcne .. contempt, p. 701.
Jury, impaneling of. p. 701.
Jury, summoning of, p. 701.
Place of holding, p. 700.
Public hearing, neceeeity for, p. 705.
Right to counsel. none at, p. 70:'1.
8lgnln~ of inquisttfcn and return. p. 707.
Skeleton .... body will not .l'uftlce, p. 704.
8wearin(l' 0' wttneseee. p. 702.
Time of holding. p. 700.
View of body, p. 703.
View of body, neceeetty for, p. 704.
Warrant and arrest of eecueed, when, p. 707.
When to be held, p. 100.
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CORONER'S INQUEST-<:ontlnued.
Witnell5t'I, attendance of, p. 102.
Witnessee, contempt by, p. 702.
Witneuell, examination of, p. 703.
Witneu'. right to refute to aoswer, when, p. 705.
Witnesse8. DO right of eeeueed to ofter. pp. 70., 70S.
Witnel8elJ, swearing of. p. 70s.

CORONER'S JURY
See Coroner's inquest.
Verdict of, binding eft'ect, p. 708.

CUSTOM AND USAGE
8ft Ftxturee,

CORPORATION
See Injunction.
See Subpceoa. dueee tecum.

CORPORATION AS GARNISHEE
See Execution.

CORPORATION OWNED BY GOVERNMENT AD GARNISHEE
See Exeeutloe,

COSTS TREATED AS PURCHASE MONEY
See Execution.

COUNTY AS GARNISHEE
Bee Execution.

COUNTY LIABILITY FOR POBBE COMITATUS
See Posse comitatus.

COURT
Bee Magistrate.
See Powers and duties..
Dutl of .heri1r to keep order in, p. 321.
Sherifr. duty to attend, p. 320.
Supervision of omeen. powere of, p. 59.

COURT COMMISSIONER AD GARNISHEE
See ExecutioD.

COURT, CONTEMPT OF
Bee Contempt of court.

COURT, DISCHARGE OF PRISONER BY
See Escape.

CRIME COMMITTED IN OFFICER'S PRESENCB
See Arreet.

CRIMINAL CASES
Bee E8cape.
Bee Bubp~n.a for witoeues.

CRIMINAL INTENT
Bee Contempt of courL
Custodian, 10 caSH of escape, p. 218.

CRIMINAL LIABILITY
Bee E_po.
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CRIMINAL OFFENSES
Officer's violation of generally. p. 21'.
Prisons, liabUit, for in connection with. p. 270.
Summar, diBpOlition of with reepeet to omeell, pp. 287 et ....

CROPS
Bee Execution.

CUMULATIVE BOND
See Bonds of omeere.

CUMULATIVE REMEDIES
Bonds, etatutee authorizing action! OD .. cumulatln, p. '3.

CUMULATIVE REMEDY
See Forthcoming and redelivery bondl.

CUSTODIA LEGIll
Bee Execution.
Decedents, property of. aa in, p. 428.
Execution, moneT collected on not subject to ."lzurl. p. 425.
Guardian and ward, property of &8 in, p. 428.
Junior execution. levy upon, property already eeleed, efteet or, p. 4.7.
Landlord, diBtraint b" property as in, p. 427.
Levy as bringing property wlthlu, p. 424.
Prisoner', propertT &8 in. pp. 428 et eeq.
Property held under forthcoming or redelivery bond a. in, p. t21.
Property under levy a. in, pp. 348 et seq.
Reason for. p. 427.
Redemption money .. In, P' 348.
Redemption money Dot subject to seizure when, p. 425.
Replevined propert, .. in. p. 428.
Ward'. property u in, p. 428.
When property in, p. 424.
When property in as subject to legal proceee, p. 428.
Will, property in custody of court under. a. in. p. 41••

CUSTODY
See Escape.

CUSTODY OF PRISONER
See Arrest.

CUSTODIAN OF PROPERTY
See Parties.
See Receiptora of property.
Deputy guarding, eompensatfon for, p. 88S.
No profit bl reason of, p. 678.
Right to retain, p. 677.
Right to use property in CUBtody, p. 877.

DAMAGES
Action for, when proper, p. 863.
Jdeallure of in actions againat omeeu, p. 671.

DAMAGES FOR INSUFFICIENT LEVY
Bee Execution.
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DAMAGES, MITIGATION 01' FOR FALBE RBTUBlI'
Bee Return of proeeae.

DAYTIME
Bee Se'l'ch .ana'llt.

DEATH
See Term 01 office.
LiabiJity for when deput1 kil~. p. 68.

DEATH BY WRONGFUL ACT
See Actions.

. DEATH OF OFFICER
See Bonde of officers.

DEATH OF PRISONER AFTER ESCAPB
Bee Eae.pc.

DEBT, ARREST FOR
See Arrest.

DECEDENT'S ESTATE
See Execution.
~ Custodia legia.

DECLARATION OF HOMESTEAD
See Bankruptcy.

DECLARATIONS OF OFFICER
Bee Execution.

DEDICATION OF PROPERTY TO PUBLIC USB
See Executfon,

DEEDS
E.x-eherift'. duty to make for land sold. p. GeL

DE FACTO OFFICER
See Process.
Service of process by, validity of, p. 99.
Deputy, relatione between, p. 61.

DE FACTO OFFICER, RIGHT TO COMPEKSATION
See Compeuaatton.

DE FACTO OFFICER SUMMONING JURY
See Jury.

DEFAULTING BIDDER
See Parties.

DEFECTIVE PREMISES
See Jails and prisons.

DEFECTIVE TITLE
Duty of defendant to disclose at execution aale, p. IU••

DEFENSES
See Actio...
Bee Indemnity.

DE JURE OFFICER, RIGHT TO COMPENSA'fION
See Compeueaficn.
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DELAY IN TAKING PRIIlONER BEFORE HAGISTRATE
See Magistrate.

DELIBERATIONS 01' JURY
Bee Jury.

DEMAND .
Condition precedent 'to· -right 01 action agai.DIt officer, p. t..

DEPOSIT IN LIEU OF BAIL
See Bail.

DEPOSITION
See Subpoena dueee tecum.

DEPUTIES
Poweu of, aheri1l' or con.table cannot abridge, pp. 20 et '*I'

DEPUTY CORONERS
Bee Undershe!'i1l'8, t.iliJl'a, and deputies.
Generally, p. 27.

DETAINERS
Peleoner right to detalu. p. 143.

DETINUE
Officer subject to actiOD of. when, p. 861.

DILIGENCE
See Poweee end dutin.
What I. due, pp. 90 at ""'I.

DIRECTION OF COURT TO ARREST
See Arrest.

DIRECTION OF PROCESS
See Peoceee,

DIRECTIONS TO OFFICER
Effect of by plaintiff. pp. 93 et seq,
Neceeelty for by litigant. pp. i7 et 8eq.

DIRECTOR GENERAL OF RAILROADS AS GARNISHU
Bee Execution.

DISCRETION
See Execution.

DISQUALIFICATION OF CONSTABLE
ElI'ect of, p. 7.

DISQUALIFICATION OF OFFICERS
Disqualification of aheTijf~ when. p. t.

DISTINCTION IN OFFICERS
Between sheriffs. undereheriffe, &lid baUi1I'., p. 18..

DISTRAINT
Bee Cuetodla legis.

DISTRESS WARRANTS
See Custodia legie.

DISTRIBUTIVE SHARE
See Execution.
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DOCTOR
See Jan. and prisoDll.

DOMESTIC CORPORATIONS
Bee Process.

DORMANT EXECUTION
See Execution.

OOWER RIGHT
See Execution.

DUTIES OF CONSTABLE
See Powers and duties.

DUTIES OF OFFICERS
See Arrest.
Bail reepecting, pp. 202 et eeq.

DUTY OF OFFICER TO DEFEND ACTION
See Actions.

DUTY OF OFFICER TO SERVE
Sheriff or constable to serve prore8s. po ..

DUTY OF SHERIFF
S~ Powers and duties.

DWELLING
See Breukieg of doors.

EARNINGS, EXEMPTION OF
See Exeeuttoa.

EJECTMENT
Bee Execution.

ELECTION CONTEST
See Right to office.

ELECTION OF OFFICERS
See Qualification of officer..

ELECTION OF I,lEMEDIES.
Action. right to maintain, p. 662.

ELECTION OF REMEDIES
Mandamu8 as proper, when, p. 663.

ELIGIIlILITY
Bee Wome~.

ELIGIBILITY OF OFFICERS
See Qualiflcation of ameen.

ENDORSEMENT OF RECEIPT OF PROCE88
Bee Process..

EQUITABLE INTERESTS
Bee Execution.

EQUITABLE TITLE
Bee Executtoe.

ESCAPE
Bee Spedal bail.
Chit aneat, from effect of, pp. 208 et IM'JCIo
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ESCAPE-eontinu"d.
Conetructdve, pp. 214 et seq.
Criminal cue, liability of officer, p. 222.
Criminal liability for, p. 262.

Custody. actual or conet.ruct.lve in connection ....ith. p. IlL
Custody, what is. pp. 212 et 8~.

Death of prisoner after, effect of, p. 221.
Defense by officer to action for> p. 219.
Deputy responsible for, principal not criminally liable, p. 2M.
Diecbarge by court. effect of, p. 223.
Intent of custodian, p. 226.
Jailor und sherifi', liability between, p. 211.
Kill, no right to prevent misdemeanant, p. 122.
Kinds of, pp- 216 et eeq.
Liability of officer for, on final process. p. 256.
Neghgent, what constitutes, p. 263.
Officers, liability between. P' 211.
Penalty for, p. 262.
Recapture of prisoner. effect of, p. 221.
Recapture. return. or death, effect of, p. 221.
Responsibility for, p. 263.
Return of prisoner, p. 221.
What eonetttetee, pp. 263 et 8eq.

What le, pp. 212 et seq.

ESTOPPEL
See Bonde of omcer8.
See Exemption.
Judgment reciting it is purchase money •• estoppel to dilpute, p. 345.
Sureties on official bonds estopped when, p. 40.

ESTOPPEL TO DISPUTE RECITAL AS TO PURCHASE MONEY
See Execution.
See Estoppel.

ENTRAPMENT.
See Arrest.

EVIDENCE
Failure to discharge duty. admissibility of. p. 046.

EXEMPTION
See Ci."iI arrest.
See Execution.
Advice ae to right of, duty of officer to give, pp. 398, 68'.
Burden of proof on officer to show property as, when. p. 31••
Constahle'. duty to advise debtor &s to. pp. 398, 689.
Debtor entitled to claim although has other property, p. 31••
Debtor Dot depr-ived by circumvention, p. 649.
Depri"ation of. efrl'.'Ct of, p- 609.
Dnty of omcer to ad ville debtor as to rfghta, pp. 398 et seq., ee•.
E.toppel to claim, p. 649.
Exempt property, .ttempt to levy upon, effect, p. 650.
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EXEMPTION-continued.
Fire insurance money &8, pp. 396 fit seq.
Good faath essential to dalm of. p. 394.
Insurance money exempt when, pp. 396 et seq.
Lachee, etJ~ct of. p. 648.
Li ..bility for levying upon. p. 661.
Lien of execution on exempt property. p. 394.
Life insurance money ae, p. 385 et seq.
Marriage may defeat Hen of execution, p. 395.
Mortgage of property, p. 397.
Necessity of claiming, p. 398.
Purcbaeer of property, eold under esecuuoe title acquired. p. tWl.
Sale of property, p. 397.
Seizure of property, right of action for, p. 848.
Sheriff's duty to advice debtor .e to, pp. 398 et eeq., 008.
Waiver of. p. 649.

EXEMPTION AS AGAINST PURCHASE MONEY
See Execution.

EXEMPTION OF COMPENSATION
See Execution.

EXEMPTION OF E.~RNINGS

See Execution.

EXEMPTION OF CHOSES IN ACTION
See Execution.

EXEMPTION OF VETERAN'S PAYMENTS
See Execution.

EXEMPTION, RIGHT TO CLAIM NUMBER OF
See Execution.

EXIIIBITION'OF WARRANT, NECESSITY FOR
See Arreat.

,EX-OFFICER
Amercement of. p. 233.
Liability for deputy, when, p. 59.
Seizure, wrongful, liability for. p. 862.

EXPENSES
P06se comitatus. liability for. p. 139.

EXPENSES OF OFFICE
Posse comitatus or special deput.iee, charge againllt COUDty, p. 82..

EXPENSES OF OFFICERS
Deputy's power to incur, pp. 68 et Bel(.

EXPIRATIOS OF TERM OF OFFICE
See Term of office.

EX-SHERIFF
See Amercement 0' officers.

EXTORTION
Oftlcer llebte for, p. 643.
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EXECUTION
See Body eeeeuuen.
See Levy of execution.
See Notice of sale.
Bee Removal of officers.
See Return of process..
See Sberitrs deed.
Abandonment of levy, right of, p. 457.
Accepted bid, effect of, p. 5370
Additional levies not permissible when, p. 420.
Adverse possession, property held by as subject to, p. 31e.
Ad"'ertisemeul, defective. effect of, pp. 495 E"t seq.
Advertisement, imperfect. effect of, pp. 495 et seq.
Adverthtement. necessity for sale under. p. 523.
Advertisement of sale, duty of officer, p. 490.
Advertisement of sale, bow made, p. 492.
Amendment of return of possc580ry process, p. 629.
Apportionment of money in hands of officer. p. 447.
Appralea! of property levied upon, p. 502.
Assignee's right of control, p- 431.
Assignment for benefit of creditors, propert,' of not lubject to Ie..,. ......

pp. 381 et seq.
Asaistance, writ of, Ieeuance and service, p. 824.
Attachment, conflict between levies upon. p, 435.
Attorney. right to purchase at sale, p. 541.
Bankruptcy trustee not subject to garoishmeot, p. 381.
Bid accepted. effect of, p. 537.
Bidder's refusal to comply with bid, p. 530.
Bid, reject.ion of, right of officer to make. p. 539.
Bid, what conet.itutee, p. 537.
Bonus as subject to, p. 338.
Breaking doors in p08Se8~ory process, p- 627.
Breaking- doors to serve, dwelling of third party, p. 4t-,.
Breaking doors, what Ie, p. 415.
Breaking inner doors to serve, p. 414.
Breaking outer doors to eerve, p. 414.
Burden of proof with respect to failure to return, p. 578.
Cave&! emptor, applicable to sale under, when. p~. 618. 53S~

Caveat emptor applies to sales.. p. 535.
Cub Bale, liability of officer for failure to make, pp. 522. 52••
Cash sales required, p. 521.
Cemetery property not SUbject to, p. 385.
Change of possession of property, nccenity for, under ..Ie. p. 51••
Change of venue, p. 4li7.
Cb08e8 in action all subject to, p. 385.
Chases in action 8.8 not subject to eeteure, pp. 348, 305.
Collection in other than money, etrect of, p. 659.
Collection of money, officer not required. to repay. when. p. 851.
Commissions on ealee under, amount of. p, 680.

Community obligation, leviable on community propert" p, 401.
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EXECUTION-continuM.
Ejectment, defendant'. wife .. lubJect to, p. 821.
Ejectment, dlrectlona of court to officer. p. 620.
Ejectment. neceslity for ordering, p. 811.

Ejectment judgment. on, p. 817.
Ejectment. purpo8es of, p. 620.
Ejectment judgment, tenant &I lubject to when, p. 821.
Equitable interests &I not subject to when, pp. 324 et eeq., a81 et .811·
Equitable intereete subject to, pp. 324 et aeq., 381 et seq.
Equitable title, levy upon, pp. 324 et eeq-, 361 et seq.
Essential8 of, valid sale under, P' 520.
Estoppel to dispute recital of judgment as purchase money, p. 345.
Eviction of sick penon. liability, p. 628.
Exceestve levy, p. 419.
Excessive levy does not vitiate proceeding. p. 420.
Exemption &l!I against purcbaee money obligation, pp. 334, :WOo
Exemption, good faitb essential to a grant of, p, 394.
Exemption of officer's compensation, p. 393.
Exemption officer'. earnings, p. 393.
Exemption of personal property under etatutes generally. p. 389.
Exemption of veteran's payments, pp. 338 et seq,
Exemption of wages, p. 393.
Exemption, right to, although debtor ba. other property, p. 304.
Exemptions. right to claim number of. p. 391.
Exemption when third party holds purchase money claim, p. 340.
Expiration of term of office. effect of on right to make sale. pp. 520, 531.
Failure to levy, liability for, p. 441.
Failure to return ... fixing liability, pp. 573 et seq.
Failure to return, burden of proof respecting, p. 578.
Failure to return, detenee to, pp. 573 et seq.
Failure to return, effect of expiration of term of office, p. 575.
Failure to return, presumption debt lost, p. 572.
False return, p. 578.
False return of, as making officer prima facie liable, p. 810.
False return of poe8('sBory process, liability. p. 029.
Farmer's implements as exempt, p. 392.
Farmer'a tools ee exempt, p. 392.
Federal receiver not subject to garnishment though subjeet to .ult. p. 380.
Ferreting out of property, p. 449.
Fieri fad.. as, p. 413.
Fieri facias, proceu equivalent to, p. 448.
Filing after senice, necessity for, p. 501.
Fire ineurence money as subject to, pp. 395 et ~.
Firm or partnership property, levy upon, p. 352.
Fixtures as subject to seizure and sale, p. 367.
Fixture_, levy upon, p. in2.
Force in eervlee or p08sessory proceaa, p. 621.
Forcible entry, action. p. 622.
ForeclOlmre ectlone, p. 624.
Foreclosure, equitable writ, p. 025.

BXECUTION-<lOotillued.
Community property, lery UpoD, p. 400.
Communit7 property .ubject to Ie...,. nprdlea of name in whieh stande,

p.4Ot!.
Compenatloa. at sUbject to, p. 314..
Conditional ...181 contract, levy upon subject of. pp. 358 et seq.
Conflict of I• .". respecting, p. 539.
ConfusioD of goods, elfect of, p- 437.
Constable eennot purcheee at his we, p. 533.
Control of by plalntitr, p. 430.
Copyright .. leviable, p. 373.
Corporation as garnishee generally. p. 379.
Corporation owned by government or state .. pmiahee, p. 378.
Co.te treated as purchase money. p. 346.
County a. garnishee, p. 370.
Court eommieaiener .a garnishee, p. 37e.
Crops, ad.,.anCel to raise as purcbeee money. p. 342.
Crop subject to, p. 368.
Crop Dot subject to levy agaiDst landlord or tenant, when, pp. 359 et

oeq.
Crop. levied upon. invalid when. p. 428.
Custodia legis, property under execution u in, pp. 348 et seq.
Custody of the law, property levied upon &II ill., p. 424.
Damages for iosufficient levy, p. 419.
neath of wife doee not prevent levy and sale of community property, when,

p. 402.
Decedent'. estate, property of as Dot aubject to leYf when, p. 358.
Decedent's property not liable to exeeuttca agaioat executor or adminis·

trator, p. 359.
Dedication of property to public use, not Rubject to. p. 385.
Deed for land Mid, duty of ex-sherifi' to make, p. 891.
Defendant'. property only subject to eeteure, p. 851.
Defendant under no duty to diecloee defects In title, p. 619.
Defense for failing to return, pp. 573 et seq.
Defenees bl officer in action by stranger, p. 6lSL
Deferring of a sale, efl'ect of, p. 428.
Diligence of officer in edvertteing, p. 493.
Director general of railroadB a8 garnishee. p. 317.
Diebureement of money, collected. p, 60t.
Diecretten of omcer in making sale. pp. 529, 63t.
DisereUoa. of officer. with respect to notlee of. p. 493.
DI.tribution among ereditora, whee, p. 349.
Di.tributh'e share in decedent's estate a. 8ubject to, p. 387.
Doon, breaking of. what i., p. 416.
Dormancy of. p. 429.
Dormant, wheD become e, p. 417.
Dower right &s subject to eelzure under. p. 389.
Duty of sherifi' to levy promptly, p. 436.
Earningtl a. exempt, p- 393.
Ejectment, against whom effective, p. 621.
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BXBCtrrION__ntlnned.
Foreclosure, writ of poeeeeelon In. p. 825.
Franchise as subject to, p. 384.
P'raud of plaintiJl in holding up, eft'ect of. p. 428.
Fraud. datute of, I&l~ a. witbin. p. 542.
Fraudulent judgment. dec! of. p. 432.
Fraudulent purch••• or goods Dot subject to execution whea, p. 351.
Fraudulent ules under execution. p. 524.
lI'ructua industriales &8 subject to. p. 368.
Fructus naturalee a8 subject to, p. 368.
Goods, confusion of, effect. p. 431.
Gooda fraudulently purchased a. not subject to levy when, p. 358.
Good. will &8 subject to, p. 37:1.
Governmental loan corporation 1.8 garnishee, p. 378.
Governmental offieen, agents, and subdivisions a. garnishee, p. 37••
Guardian not subject to garnishment, p. 381.
Guardian. property in hand. of not subject to levy, p. 381.
Hetre and distributee,' interest Dot eubject, p. 358.
Highest bidder, salee required to be made to, p, 521.
Homestead exemptton, p. 333.
Homesteader'. interest a' subject to when, p. 388.
House on premises, effect of claim of, p. 623.
Illegal levy, civil wrong but not criminal offenee, p. 451.
Impeachment of return, evidence to, p. 567.
Impeachment of return generally considered, p. 566.
Implements of farmer &8 exempt, p. 392.
Inadequacy of price as warranting aetting aside _Ie under, p. 504.
Incorporeal rights, levy upon, pp. 330 et seq.
Individual debt of partner, levy upon partnenhip property, p. 352.
Inner door, breaking of, p. 414.
Inner door, what is, p. 414.
Innocent purchaser at sale on. plaintiff as, p. 604.
Iuetttuttoue owned by state as garnishee, p. 318.
Insufficient levy, P' 417.
Insufficient levy, measure of damages, p. 419.
Intoxicating liquors outlawed, subject to when, p. 369.
Irregularities. inadequacy of price as warranting setting uide ..te, p. 504.
Jack-of·all-trades. exempt.tone to, p. 39t.
Judgment egatnet huebend alone leviable upon C'OmmunltJ property, p. 401.
Judgment, fraudulent, effect of, 00 right to execution, p. 600.
Judgment treated a8 .. purchase money claim, when, pp. 342 et eeq.
Judgment void. effect of, p. 661.
Junior levy upon property already seized, p. 427.
Justiflcation for levy under, p. 653.
Lend, aa applied to, p. 500.
Land, Intereet in &1 subject to, pp. 328 et eeq,
Landlord and tenant, resort to in action, p. 622.
Land, 8.lee of Irectional parte, p. 603.
Land, situation with respect to levy upon an Interest in, p. 330.
Land, subdivision, ule. of under, p. 503.
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RXECtrrION__nlln......
lAnd, lundry interelu in .. exempt from, pp. S3J -' .....
Le.... i.., additional. Dot permiaaihle whea, p. 420.
Levy, abl.ndonment of. p. -U7.
Levy by .nother omcer, liability for. p. 140.
LeV)", change 01, p. 457.
Levy, exceeeive, pp. 4.11. Ut.
LeVJ, exeeeeive, does not ....iU.te proeeedmg, p. 420.
Levy, insufficiency of, p. n 7.
Levy of execution on laud, at common law, p. 498.
I.e....,. on partner'. interest, etJect of, pp. 364 It ....
Levy. possession of property required, p. 423.
Levy promptly required, p. 435.
Levy, restriction of, p. 457.
Levy, threat to, no ground to remove ofl1cer, p. 891.
Levy, time aDd place of, p. 4.16.
Levy, validit, of, neceuitl for, ... to, p. 438.
Liability Jlxed by failure to return, pp. 673 et aeq.
Liabilitl for eervtee wbea, p. 128.
Liberal conetructlon of exemption 11."1, p. 334.
Lien Joet for failure to comply with atatnle, p.....
Lien of may be defeated bJ marri.ge, p. 315.
Lien of on person..1 property. p. 422.
Lien, property subject to, eO'eet of, pp. 350 et Hq.

Life estate or Ieee or SUbject to seizure &Dd ...Ie. p. 381.
Life Iaeuraece money a. eubjeet to. p. 395.
Loans to purchase chattel al cODstituting purchal't" moael dal_, .. '".
Magna Charta required enauslion of pereonalty before I.".... _ .....

p.500.
Mail, property engaged in carrying of AI exempt, p. 3S1.
Mllouscripts ... subject to, p. 369.
Mechanic's lien. enforcement of judgment br, p. 4Z..
Mitigation of damages for fabe return, p. 618.
Money, apportionment of, p. 447.
Money 118 subject to, pp. 370 et seq.
Money collected, Iinbility for. p. 658.
Money collected may be applied bow, p. 426.
Money, collecting of. disbursement, duty, p. 880.
Money on execution against execution creditor •• sUbject. ........
Mortgage Iorecloeure action, p. 624.
Municipal corporatjone &8 subject to, pp. 378 et H41.
Name, rubber stamp signature in return of, p. 68t.
National Baok's property as 8ubject to, p. 382.
Neces8ity for demand for pceseseton, p. 825.
Negligence in levying, what is, pp- 463 et seq.
Notice of eale defective, effect, p. 495.
Notice of ule, p. 450.
Notice of sale. ed'eet of. in accordance with. p. 621.
Notice of sale, discretion of officer re8peetlDg~ p. 4.
Notice of sale, duty of officer, p. 490.
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EXEctmON-contiDl", t,
Property, possession of, what 18 sufficient service, p. 819.
Property subject to lien, effect of, pp. 350 et eeq.
Property under levy &8 in custodia legis, pp. 348 et seq.
Presumption advertisement of se.le properly given, p. 491.
Presumption u to the correctness of officer'a return when laud. levied upon.

p. 503.
Presumption notice of sale given, p. 491.
Presumption of levy in due season, p. 4H.
Protection aJl'orded by, pp. 413 et seq.
Public domai.n, homesteader's interest 3.S subject to, p. 386.
Public tunde not subject to, pp. 383 et seq.
Public lands, interest in as subject to, pp. 386, 387.
Public officer'. ulary all subject to, pp. 374 et 6eq.

Publle properly a8 eubject to, pp- 330 et eeq., 383 et seq.
Purchase moneys as exempt from, p. 336.
Purchaeere title at. p. 442.
Purchaser, who may be at sale, pp- 504, 532, 535, 540.
Quiet title action, enforcement of a judgment in, p. 625.
Real estate cannot be sold u personalty, p. 529.
neal estate, effect of sale en masse, p. (i2S.
Real estate, sold under poseeseion of obtained when, p. 622.
Real estate should be sold in parcels, p. 525.
Reeetver appointed. by federal court not .ubject to garnishment though

subject to suit. p. 380.
Reeetvera al!! garuiebeee, p. 379.
Redemption money a6 in custodia legis, p. 348.
Redemption money not subject to seizure when, p. 425.
Refusal to comply with bid, effect of, p. r;30.
Regular upon ita face all protecting officer, p. 517.
Remainders and. reveraione not subject to, p. 327.
Replevin, enforcement of judgment in action, p. 626.
Replevin, property. deacription of, p. 62ft
Restriction of levy, p. 457.
Return, amendment of posse!lsory proccee, p- 629.
Return day, effect of Bale after, p. 531.
Return, deecrfpttou of property levied upon in, p. ii03.
Return, false, liability for in POSSC!l80ry proceee, p. 62D.
Return of, effect, p- 564.
Return of, explanation sustaining or contradicting, p. 570.
Return of process, nulla bona return of execution, p. 562.
Return of, .ufficiency of, generally, p. 560.
Returns....lid and invalid, generally eoneldered, p. 563.
Reveraione and rematndere a8 subject to, p. 327.
Right of officer under, p. 444.
Salariell due public offices as SUbject to, pp. 374 et eeq.
Salary as 8ubject to, p. 374.
Sale after expiration of term of office, p. 531.
8ale after return day, effect of, p. 531.
Sale by debtor after levy, p. 423.

"8
p. G17.
617.

poeeeeetcn of generally considered,
poeeeeebon of real or personal, p.

EXECUTION~ntinued.

~OtlC8 of sale, bow given, p. 49~.

Notice of Bale, necessity for, p. f,23.
Notice of Bale, presumption given, p. 481.
Nulla bona return, sufficiency of, p. 562.
Omcer cannot purchase at his sale, p. 533.
Order of levy, p. 500.
Outer door, what ill, p. 414.
Parties, wishes of all controlling salee UDder. pp. 539 et JJefI.
Partnership property, levy upon, p. 352.
Partner'a interest after levy, p. 353.
Partner's property subject to levy for firm de lrt , pp. 354 et &eCJ..
Patents all subject to, p. ,172.
Payment by officer, ettect of. p. 637.
Payment of by officer, no right to aU.s, p. 637.
Payment of proceeds of, p. 445.
Payment. right to receive, p. 444.
Pensions a8 exempt, p. 336.
Personal injuries resulting from service. liability, p. 628.
Personal property, presence at sale required. p. 527.
Personalty cannot be sold as real estate, p. ;')29.
Personalty, exhaustion of before levy on land, p. 500.
Personalty should be sold in parcels, p. 525.
Personalty, wa i ver of requirement to be levied on firat, p. 502.
PlaintitJ ee innocent purchaser, p. 504.
Plaintiff may be purcbaeer at ea.le, p. 504.
Plainliff·. fraud in holding up, p. 428.
PlaintilJ'lI money may not be seized, when, p. 425.
Polyart.iet, exemptions to, p. 391.
Poaseeeion, demand for, uecesaity, p. 625.
Possesaion in making levy, neccsaity for, p. -l23.
Possession of writ, necessity for. P' 416.
Poeeeeaory process for property not affected hy deelarutione or agreement

of officer, p. 1;26.

Possessory process, liability (or Ialse return, P: 62.9.
Priorities under, p. 43l.
Proceeds, payment by otficee , p. 445.
Prompt levy, necesaity for, p- 43!i.
Property dedicated to public use, effect of sale of, pp. 385 et seq.
Property dedlceted to public uee not subject to, p. 385.
Property in euetodle legis fLS not. subject to, p. 347.
Property liable to levy generally, p. 324.
Property of National Bank as subject to levy under execution or atwh

ment, p. 382.
hoperty of publle not subject to, (II"'. 383 et seq.
Property, possession of, agreement. or declaration of officer ineffective. p.

G2G.
Property,
Property,
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EXECUTION-continued.
Sale, combination of realty and personalty, p. 629.
Sale, diligence of officer reepecttng. p. 493.
Sale, discrt>t1oD of officer in connection wltb, pp. 52D~ 632.
Bale, effect of wishes of partyJ pp. 539 et seq.
Sale in general, p. 518.
Sale of goods seized when, p. 437.
Sale, notice of, sufficiency of, p. 492.
Sale of land. deed. duty to make, p. 69t.
Sale, officers cannot purchase at when, p. 533.
Bale of property dedicated to public use, effect of, pp. 385 et eeq,
Sale, purchaser, who may be. pp- 533. 535.
Sale under, compliance with statute required, effect of failure, p. 494
Sale under eatiafied judgment, effect, pp. 517. 618.
Satisfaction of agaio8t both husband aod wife out of community P"opert"

p. 400.
Satisfied judgment, ealea under, effect, p. 518.
Search for property, p. 449.
Separate property of wife, eeizure of for commonit.r debt, effect of, p. 403.
Setting aside of sale, p- 505.
Sheriff cannot purchase at his sale, P' 533.
SherilJ holding property under, not subject to federal process when, p. 383.
Shrubs, buahee, trees, and the like as subject to, p. 368.
Silence of judgment 1.8 to character of obligatio. le.iable on eommunitJ

property, p. 40t.
Soldier bonus Ih subject to. p. 338.
Special execution, what is, p. 440.
State inatltutions lUI subject to garnishment, p. 3711.
Statute of frauds, ealee as within, p. 542.
Stoppage in transitu, effect of right, p. 655.
Strangers to process, levy upon property. liability. p. 651.
Subdivisiona of land, sales of. under, p. 503.
Sufficient description of property in officer's return of, p. 503.
Tenant by curtesy, interest of ae subject to levy, p, 388.
Tenants in common, execution against one, effect of, p. -l36.
Term of office, sale after, p. 620.
Threat to levy no ground to remove officer, p. 695.
Third party's rigbt with respect to enforcement of purcha8e money. p. 340<
Timber, standing. as not subject to levy, p. 358.
Time and place of levy, p. 416.
Time of holding eale under, p. 623.
Title of deteedeue in divested, p. 423.
Title pusing tot sale by officer, p- 442.
Title in property by officer, p. 433.
Title to property levied upon, p. 42l.
Toole of farmer as exempt, p. 392.
Tool. of trade a. exempt, .p. 390.
Trademark. U subject to, p. 373.
Trustee in bankruptcy not subject to prnilbment, p. 381.
TrUltee'. interest not. subject. to. p. 327.

ellll

EXECUTION-continued.
Trust interests not subject to, pp. 326 et seq.
United States marshal and state officers, couflicta between, p. 434.
United States marshal balding property not eubjeet to proee-e by aerll',

p. 383.
Unlawful detainer, p. 622.
Unpublished manuscript as subject to, p. 369.
Valid and invalid returns generally. p- 563.
Valid levy. what eonatftutee, p. 438.
Valid on face, protects onicer when, p. 520.
Vendee in garnishment, right to claim exemptions, p. 341.
Venditioni expense, office and character of, p. 642.
Veteran payments to as subject to, p. 338.
View, necessity of having property ia at sale, p. 527.
Villages as garuleheee, p. 316.
Void judgment, effect on, p. 181.
Wages a. exempt. p. 393.
Wage9 as subject to, p. 374.
Waiver by debtor of right to have property sold in pareelli, p. Itt.
What law governs ealee, p. 539.
Who may purch....e at eale under, p. 540.
Wife, against, ebculd direct manner of levy, p. 402.
Wife of defend..nt u subject to eviction under writ of rHtitution. p.•13.
Writ of &llIiltance, eervice of, p. 624.

EXECUTION, BIDDER DEFAULTING, RIGHT OF ACTION AGAINST
See Parties.

EXECUTION OF SENTENCE
See Sentence.

EXECUTORS AND ADMINISTRATORS, PROPERTY IN TIll: RANDS or
NOT SUBJECT TO LEVY

See Execution.

FAILING TO PROTECT PRISONERS
See Contempt of court.

FAILURE TO LEVY, LIAllILITY FOR
See Execution.

FAILURE TO RETURN EXECUTION
See Execution.

FAILURE TO SERVE PROCEBS
Bee Process.

FALSE IMPRISONMENT
Bee Jails and prteose.

FALSE RETURN
See Execution.
Damagee, nominal, applicable when. p. 578.

FARMER'S EXEMPTIONS
Bee Execution.

FEDERAL LAW
Arrest. by atate ofticeu 'or riolation 01, p. 178.
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FEDERAL OFFICERS
See State offieen.

FEDERAL PROCESS
See Execution.

FEDERAL RECEIVER AS SUB.mCT TO GARNISHMENT
See Execution.

FEES
See Compensation.

FELONY e-·
See Arrest.

FERRETING OUT"W PROPERTY
See Execution.

FIERI FACIAS
See Ex~ution.
Process equivalent to, p. 448.

FINAL PROCESS
See Process.

FINGER PRINTI~G

See Arrest.

FIRE INSURANCE )I0NEY
See Exemption.

•'IRM PROPERTY
See Execution.

FIXTURES
See Execution.
Agreement of parties as determining. p. 514.
Custom and usage &8 determining what is. p. 513.
Rulings generally with respect to, p. 513.
Trade fixtures, what are, p. 514.

FORCE IN EXECUTION OF ATTAC1l7,1F.~"f

See Attachment.

FORCE IN MAKING ARREST
See Arrest.

FORTHCOMING AND REDELIVERY BONDS
Benefit of for officer. p. 482.
Benefit of for whom, p. 481.
Cumulative remedy upon, p. 479.
Custodia legis, property covered by~ u in, p. 428.
Duty of officer to claimant when given. p. 484.
Effect and object of. p. 478.
Forfeiture of, what amounts to, p. "83.
Goode delivered to defendant, effect of, p. 411.
Guarantor of solvency of sureties, officer not, p. 482
Insurer of solvency. officer not for, p. 482.
Insurer of sureties, othcer not. p. 482.
Irregularities in, effect of, p. 481.
Object and effect of, p, 478.
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FORTHCOMING AND REDELIVERY BOND8-<loatinuecL
Obligeell in, p. 481.
Plaintiff's benefit, u for, p. 481.
Pleading of officer upon, p. 481.
Property covered by, IU in custodia legis, p. 426.
Property held by reeeou of as in cuetodle legis. p. 42e.
Protection of officer, as given for. p. 482.
Provisions neceesary in, p. 479.
Statutes generally regulating, p. 411.
Validity of generally. p. 418.
What are, p. 418.

FRA>lCHISE
See Execution.

FRAUD
See Executtca.
Duty of officer' respecting fraud of putiee. p. 4ft.

FRAUD IN MAKING ARREST
See Arrest.

FRAUD OF PLAINTIFF IN EXECUTION
See Executton.

FRAUDULENT CONVEYANCES
See Execution.
Crepe, growing, levy upon, p. 4&2•
Judgment, fraudulent conveyances of. dect of, p. S80.

FRAUDULENT PUBCHASES
See Execution.

FRAUDULENT SALE8
Rules respecting as applicable to executtee, p. 524.

FRUCTUS INDUSTRlALE8
See Execut ion.

FRUCTUS NATURALES
Bee Execution.

GARAGEMAN
See Recelptore of propert,.

GARNISffilENT
Bee Att.a.chmenL
See Governmental officers, egente, and wbdiri.lo....
Duty of officer, p. 237.

GARNISHMENT, CLAIM OF EXEMPTION IN
See EXecUtiOD.

GARNISHMENT OF PRISONER'S PROPERTY
In banda of officer, right of, p. 111.

GOOD WILL
See Execution.

GOVERNMENTAL LOAN CORPORATION A8 GARNlSBlUI
Bee EncuUoD..
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GOVERNMENTAL OFFICERS, AGENTS, AND SUBDlVI8ION8 AS GAR·
NISHEE

Bee ExecutioD.

GUARDIA.!'! AND WARD
Property of ward u in custodia legi., p. "21.

GUARDIAN NOT SUBJECT TO GARNISIUIENT
See Execution.

HABEAS CORPUS
Disobedience of &8 contempt of court, p. 281.
Duty of omcee to observe. p. 222.

IUBEAS CORPUS AD TESTIFICANDUM
Nature and purpose of writ generally, p. 311.
Senice of writ generally ccneldered, p. 317.

HANDCUFFING
See Arrest.

HARSH TREATMENT OF PRISONER
See Contempt of court.

HEARING
See CoroDu'. inqueaL
See Magi8trate.

HEIRS AND DISTRIBUTEEB' INTERESTS AS SUBJECT TO LBVY
See Executtoa,

HOLIDAY
See Sunday.

HOMESTF.A1J
See Bankruptcy.

HOMESTEAD EXEMPTIONS
See Execution.

HOMESTEAD LAWS
Coostruction of. liberally, p. 324.

HOMESTEAD LAWS, UNITED STATES
See Execution.

HUSBAND AND WIFE
See Execution.

IDENTIFICATION OF PERSON SERVED WITII PROCESS
See Return of procesa.

ILLEGAL ACTS
See Indemnity.

ILLEGAL ARREST
Bee Aneet.

ILLEGAL LEVY
Bee Execution.

IMMUNITY FROM SERVICE OF PROCESS
See Prceeee,

nlPEACHMENT OF RETURN
See Return of proceaa.
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INCORPOREAL RIGHTS
See Execution.

INDEMNITORB
CompromiM: by omcee. liable for when, p. 473.

INDEMNITY
Abatement and eurvlval of actions in respect to, p. . ...
Accepting. effect of, p. 460.
Accrual of action 00, p. 470.
ActioDa. effect of in connection with, p. "U9.
Cause of action, when accrues against indemnitor oa, p• ••
Common law obligation of, p. 474.
Defenses of officer, effect of taking, p. 475.
Duty to accept, p. 461.
Etrect of taking on rights of injured party. p. 474.
Indemnltora' liability to a claimant before sberlff, wh••• p. t'l.
Iudemnitore' primary liability to claimant when, p. 41'1.
Joint trespassers, liable as, when, p. 474.
Jury's eerdiet, effect of, p. 467.
Illegal ecte, indemnity for void, p. 475.
Indemnitor'. liability, limitation of, pp. 472 et 1efI.
Indemnitore, relations between and "'heriff, p- 489.
Liability, order of, pp. 411 et seq.
Lien, refusal to give, effect on, p. 484.
Limitations of liability, pp. 472 et seq.
Part of creditors furnishing, effect of~ p. 463.
Primary liability of indemnitora to claimant. p. ttl.
Prioritiea when only part of creditors furnish, p. "U.
Priority of liability in connection with, pp. 471 et ....
Proper case Ior, p- 465.
Refusal to give, effect 011 lien, p. 464.
Relatfonship between .ilherifl' and Indemnitcrs, p. 488.
Taking as not atfecting rigbte of injured party. p• • , ..
Trespassers, liable as joint, p, 474.

INDEMNITY BOND
See Parties.
Demand, right to, p. 252.
Jury. sherfffte, under, p. 458.

INDIVIDUAL DEBT OF PART:-.IER
See Execution.

INDULGENCE OF PRISONER BY PLAINTIF.
See Civil arrest.

INITIAL PROCESS
See Process.

INJUNCTION
Corporo.tion, service upon, p. aOI.
Knowledge of, binding etlect, p. 301.
Service of, p. 301.

INJURED PARTY'S RIGHTS
See Indemnity.
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INJURY
See PriIODeI'.

INJURY TO PRISONERS
See Jails and prtaous,

INNER DOORS
See Breaking of door•.
Right to break. p. 408.

INQUEST
See Coroner's inquest.

INSA~E PERSONS
See Arrest.
See Jails and prisons.

INSTITUTIONS OWNED BY STATE AS GARNISHEE
See Execution.

INSTRUCTIONS TO JURY
See Coroner's inquest.

INSTRUCTIONS TO OFFICER BY PLAI~T1FF

See Bail.

INSURANCE
See Automobllee.
See Bonds of ameen.

INSURANCE I,IONEY
See Exemption.
See Execution.

INTENTION TO ARREST, ADVICE OF, NECESSITY ."OR
See Arrest.

INTOXICATING LIQUOR, OUTLAWED
See Execution.

INVESTIGATIO:I1 BEFORE TAKING PRISONER BF-FORE MAGISTRATE
See Magistrate.

JAILOR
See Escape.

JAILOR, SHERIFF AS
See Powers and dutfes,

JAILS
Criminal ofl'enSe8 in connection with, p. 270.

JAILS AND PRISONS
See Contempt of court.
AMault of prisoner, liability for, p. 297.
Attorney, denial of coneultation, liability. p. 280.
Battery on prisoner, liability for. p. 297.
Ci't'iI liability in connection with, pp. 272 et leq.
Clothing for prfeoners, duty to furnish, p. 297.
ernelty to prisoner. liability for, p. 297.
Defective premises, liability for, p, 281.
Deputy's atalu~ in respect to, p. 274.
Doctor, liability for aenicell rendered prisoner. p. 2831.
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lAU..S AND PRISONS----eontinued.
Exposure of prisoner, liability for, p. 297.
False imprisonment, liabiJity for, p. 282.
Food for prteonere, duty to furnish, p- 297.
Heating, p. 297.
Injury by fellow prisoner, liability, p. 277.
Injury to prisoners, liability for, p. 276.
Insane prisoner. injury by, liability, p. 279.
"Kangaroo court," injury by, liability, p. 278.
Medical assistance. duty to furnish, p. 297.
Mob violence resulting in injuries to prisoner, liability for. pp. 278 et seq.
Physicians, liability for medical services rendered prisoner, p. 283.
Prisoners, punlehment of, pp. 274 et seq.
Property of prieoner, liability for care of, p. 281.
Subordinates, liability for, in injuring prisoners, p. 277.
Unsanitary conditions of, liability for, p. 278.

JOHN DOE SEARCH WARRANTS
See Search warrant.

JOINT ACTIONS
See Parties.

JOINT AND SEVERAL LIABILITY
Officen actions against bondsmen as joint and several. p. TC.

JOINT TRESPASSERS
See Indemnity.

JUDGMENT
Bee Execution.
Binding effect on officer, pp. 84 et lIeq.
Fraudulent, erred of, p. 432.

Presumption when against husband alone on community obligaUon_ p. 402.
Validity of in effect in custodia legis, p, 425.

JUDGMEl'T, APPORTIONMENT OF PROCEEDS OF
See Execution.

JUDGMENT AS PURCHASE MONEY
Bee Execution.

JUDGMENT, SALE UNDER SATISFIED
See Execution.

JUDGMENT, STIPULATION BY OFFICER
Bee Parties.

,JUDICIAL OFFICERS
Sheriff .. judicial officer, p. 10.

JURISDICTION
Bee Territorial limitations.

JURORS
Bee Jury.

JURY
See Coroner's lnqueet,
See Indemnity bonds.
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JURY--continued.
Attorney. officer u ground for chal1enge, p. 288.
Catechising of by otBcer, etrect of, p. 289.
ChaJlenge for partiality of officer, pp. 284 et seq.
Challenge of panel relation of lIummoning omeer related to party. p. 286.
Challenge on ground of COD8&nguinity or affinity ot officer to party, p. 286.
Charge of by officer during deliberationa, duty, pp. 290 et seq.
De facto officer summoning not ground for challenge, p. 288.
Deliberations, during period of, officer In charge, pp. 290 et seq.
Duty, excused from by officer. DO power to, p. 290.
Excuse from eervice on, officer cannot, p. 290.
Litigant interfering in eelecrlon of TeDiremen of •• ground of challenge:

p. 288.
Party, officer as ground of challenge. p. 287.
Professional jurors, rule respecting, p. 289.
Selection of veniremen, p. 284.
Sheriff's, procedure before. p. 4:08.
Verdict of sheriff's jury. effect, p. 467.

JURy DUTY, EXCUSING FROM
See Jury.

JURy QUESTION
Force used in making arrest, reaeonablene.. of, p. 120.
Killing in making arrest, right to aa, p. 122.
Property of prisoner. taking of as, p. 168.

JURY'S VERDICT
See Coroner's inquest.

JUSTICE OF THE PEACE
See Magistrate.

JUSTIFICATION UNDER PROCESS
See Execution.

KANGAROO COURT
See Jails and prtaone.

KEEPER
See Attachment.

KILL, RIGHT TO WHEN
See Arrest.

lL'iOWLEDGE
See Process.
See Undersberitle, bailiffs, and deputiM.

KNOWLEDGE OF INJUNCTION
See Injunction.

LACHES
Bee Exemption.

LAND, INTEREST IN AS SUBJECT TO EXECUTION
See Execution.

LAND. I.EVY ON
See Attachmeot.
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LANDLORD AND TENANT
See Execution.

LAW OF DOMICILE
Bee Conflict of laWl.

LAW, VIOLATION OF BY OFFICERS
See Arreat.

LEVY
See Execution.

LEVY AND SALE
See Execution.

LEVY OF ATTACHMENT
See Attachment.

LEVY OF EXECUTION
See Execution.
At common law none on land, p. 499.

LEVY ON PARTNER'S INTEREST
See Execution.

LIABILITY FOR DEPUTIES
Ooroner'e deputy, liability for, p. 29.

LIABILITY FOR OFnCER'S COMPENSATION
See Compensatioo.

LIABILITY OF OFFICERS
See Escape.
See Undenheriffs, bailiff., and deputies.

LIEN HOLDER
Notice of rights, effect of, on exeeutloe, p. est.
Right of action against officer for levying when, p. . ...

LIEN OF EXECUTION
See Execution.
Indemnity, effect on of ufuul to give, p. 464.

LIEN ON EXECUTION ON EXEMPT PROPERTY
See Exemptiona.

LIENS
See Exemption.

LIENS ON PROPERTY
Bee Attachment.
See Execution.

LIENS ON REAL ESTATE
See Bonds of officers.
Statute of limitations respecting, p. 51.

LIENS, PROPERTY SUBJECT TO
See Executicn.

LIFE ESTATES OR LESS AS SUBJECT TO SEIZURJ:
See Execution.
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LORD CAMPBELL'S .\CT
See Bonde.

MAIL
See United StatH. mail.
See Execution.

LIFE INSURANCE MONEY
See Exemption.
See Executton.

LIMITATIONS, STATUTE OF
See Statute of Iimltattone.

LOAN OF MONEY TO PURCHASE CHATTEL AS PURCHASE MONEY
CLAIM

See Executlon.

LUNATICS
See ArreHt.
See JailB and pr ieone.

LYNCHING OF PRISOlaR
Bee Contempt of court.

MAGISTRATE
Delay in taking prisoner before, etJ'ect of, p. 183.
Delay, unnecessary, in taking prfeoner before. pp. 184 et seq.
Investigation before taking prisoner before megfatrate, p. 183.
Officer arresting, duty to take prisoner before, pp. 178 et seq.
Preliminary bcnr ing, right of pr-isoner to, P. 182.
Prisoner, right of to be taken before. p. 182.
Prisoner taken before wrong magistrate. liability for, p. 293.
Time within which prisoner entitled to be taken before, pp. 182 et seq.
W.iver of right to be taken before, ,p. 18' et seq.

MAGNA CHARTA
See Execution.

MASTER AND SERVANT
See Respondeat superior.

MECHANIC'S LIEN
See Execution.

MESNE PROCESS
See Proceee.

MINOR
See Undersheriff•• bailiffe, and deput!..
Appointment of as deputy. p. 83.

MOB VIOLENCE
See Jails and prteone.

MONEY, APPORTIONMENT OF
Bee Execution.

MONEY AS SUBJECT TO LEVY
See Execution.

MORTGAGE FORECLOSURE
See Execution.

MORTGAGE OF EXEMPT PROPERTY
See Exemption.

MOTOR VEHICLES
See Arrest.
See Right to ehoot at.
Bee Search warrants.
Officer no right to search or demand of occupant. what dOD" ,. 1M.

MUNICIPAL CORPORATIONS AS GARNISHEE
See Execution.

MUNICIPALITY
No authority to pM8 ordinance denying prisoner lawful rigb"" p. 18'.

NAME
Ree Return of process.
Identity of, effect on wrongful arrest, p. 83.
Rubber stamp signature, p. 561.

NAME OF OFFICER
Deputy can only ad in name of pr incipal, p. 12.
Deputy must act in name of principal, p. 10.

NAMES
Bee Attachment.

NATIONAL BANKS
Property of not subject to attachment, p. 382.

NE EXEAT
See Writ of ne exeat.

NEGLIGENCE
Attorney's. no defense when, p. 453.
God, act of as defense to eetton for. p. 884
Levy of an execution, what ie, pp. 453 et seq.
Modern view with respect to officl!r8, p. 45'.
Officer liable for hi8 OWD When, p. 453.
Public enemy IIUI defenee to action for, p. 864.
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MILEAGE
See Compensation.
See Witnees fees.

MALICIOUS ARItEST
See Arrf'Bt.

MANDAMUS
Compelling officer to perform duty by. p. tlU.
Right to office determined bl wbcn, p. 56.

MANNER O(l' DEPUTATION
Bee ArrellL

:HANNER or MAEING ARREST
See Ar"reet.

MANUSCRIPT .
See' Executloa.

MARRIAGE, WHEN WILL DEFEAT LlEII OF KXECUTION
See Exemption.

[2 AnderSOf'l an Sheriffa]-M



NEGLIGENCE OF OFFICER
Liabillt1 for, p. 684.

NEGLIGENT ESCAPE
Se. Eocape.

NIGHT TIME
See Search ...rrant.

NONRESIDENTS
See Proeeee,

NOTICE
See Proceee.
See Undersherfffe, bailiffl, and deputtee.
Lien, exfetence ot, effed on levying, p. 858.

NOTICE OF SALE
Bee Execution.
Defects, waiver of, p. 491.
Erron and imperfections, efl'ect of. p. 497.
Rea! estate, description of improvements, neee8llty for. p...".
Sunday, effect of giving on, p- 498.
Waiver of defect. in. p. 497.

NULLA BONA RETURN
See Execution.

OATH OF OFFICE
See Bond. of officer•.

OATH OF OFFICERS
Constable'. oath, P' 32.
Coroner'. oath, p. 26.
Sheritr. oath, p. 12.

OBLIGORS
See Forthcoming and redelivery bonds.

OFFENSE, COMMISSION OF, DISCOVERED ON INVESTIGATION
See Arrest.

OFFENSE COMMITTED IN PRESENCE OF OFFICER
Bee ArrelJt.

OFFICE AS SINGLE
Officer and biB deputlee regarded u aingle office. p. 71.

OFFICER
See Traffic ameen.

OFFICER ACTING IN DIFFERENT CAPACITY
Official bondsmen not liable when, p. 47.

OFFICER AS DEFENDANT
Bee Partin
See Proceee.

OFFICER'S CUSTODY OF PRISONER
Bee ArreeL

OFFICER'S DUTY TO ADVISE DEBTOR OJ' EXEMPTION RIGHTS
See E:r.emptiou.
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OJ'FICER'S LIABILITY FOR FAILURE TO LIi:VY
See Execution.

OFFICIAL BONDS
See Banda of omeen..

ORDER IN COURT
See Powers and dutiea.

ORDER OF LEVY OF EXECUTION
See Execution.

ORIGINAL PROCESS
See Proceee.

ORIGIN AND DEVELOPMENT OJ' OFFICE OJ' CORONEa
Generally eoneldered, p. 3.

ORIGIN OJ' OFFICE AND NAME OF CONSTABLIi:
Generally considered, p. 2.
Derivation of name of constable, p. 3.

ORIGIN OF OFFICE AND NAME OF SHERIFF
Origin of Dame of aberift', p. 2.
Origin of office of aheriJf, generany, p, 2.

OUSTER
See Removal of oOlcers.

OUTGOING OFFICER
See Term of office.

OVERPAYMENT TO PLAINTIFF
See Parties.

P .'RE:ST AND SUBSIDIARY CORPOIUTIONS
See Process.

PARTIES
Actions, officers' joint right of. to protect propt·rty leYleci .pea, ... at.
Action, right of to protect eeieed property, p. 033.
Bail bonds, action. right of on. p, 836.
Bidder defaulting, right of ectton against, p. 837.
Bonde, right of action on In favor of officer, p. 832,
Compeneet.ion, officer may sue for when. p. 631.
Compromlee of officer aa binding Indemnltora, p. 473.
Constable ae defendant, advantage. of, p. 643.
Conversion, liability of officer for, p. 847.
Custodian of property, right of action agalnat. p. 837.
Defenses by om~r8 generally, p. 671.
Defenses by officer, insufficiency of, p . .,48.
Deputy not proper plaintiff, when, p. 843.
Deputy officer. right of, generaBy none, p. 838.
Garagemen, liability of to officer. p. 639.
Indemnity bond, right of action on, when judgment IIplnat olleN aU,.I.W.

p.633.
Joint actioo by officera for interference with property .he•• p. 1rIf.
Judgment, stipulated against officer, right of action 011I incl....lt, ~"o p.

633.
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PARTIE8----continued.
Liability of eurettee for Reb! of officer onl1 when there iA breach of duty,

p. 43.
Lien holder'. action against officer, p. 655.
1.088, right to maintain action for 109& euatalncd when, p. 635.
Officer all defendant, edvantegee of, p. 643.
Officer levying on goode already seized, liability for, p. 640.
Officer. principal, as proper, not deputy, p. ti43.
Officer, right of action again!!t plaintiff in procesw, p. 631.
Overpayment to plaintiff, right of action for, p. 636.
Plaintiff. overpayment to. p. 636.
Plaintiff, right of action against by officer, p. 631.
Process, Iatlure to serve, liability for, p. 644.
Property, protection of, right of action for, p. 633.
Receiptor, defeneee by, p. 638.
Receiptor, of property, right of action againal in favor of officer. p. 641.
Receiptor. right of action against, p. 637.
Sheriff as defendant, advantages of, p- 643.
Sheriff, str-iking name of, sureties cannot complain, p. 42.
Stipulated judgment age.lnet officer, right of action on indemnity bond, p. 633.
Substitution of officer in pending action, p. 693,
Void process no defense based UpOD, p. fHl.
Warehoueemen, lillbility of to officer. p. 1130.

PARTIES TO ACTION
See Bonde of omeen.

PARTI ES TO StIlT
See Jury.

PARTIES, WISHES OF AS CONTROLLING EXECUTION SALE
See Execution.

PARTNERSHIP
See Execution.
See Proceee.

PARTNER·S -INTEREST AFTER LEVY
See Execution,

PARTNER·S PROPERTY, LEVY UPON FOR HIS PARTNERSHIP DEBT
See Executton.

PATENTS
See Execution.

PAYMENT
See Execution.

PAYMENT OF EXECUTION
Bee Execution.

PAYMENT OF PROCEEDS OF EXECUTION
See Execution.

PENALTY
Failure to serve process, liabilit, lor, p. 6«.

. Omcer liable for. p. 043.
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PENSIONS
See Executtoe.

PERSONAL ACTS OF DEPUTIES
See Undersherift'., bailiO'a, and deputlee.

PERSONAL INJURIES IN EVICTING OCCUPANTS
See Execution.

PERSONAL SECURITY
See Search warrant.

PERSON, SECURITY OF
See Search warrant.

PERSONALTY
Duty of officer to eel! In parcels under execution, p. 525.
Parcels, duty to sell in under execution, p. 5U.
Real estate cannot be eold u under execution. p. 529.

PERSONALTY, EXHAUSTION OF BEFORE LEVY UPON LAND
See Execution.

PHOTOGRAPHING
See Arrest.

PHYSICIAN, LIABILITY TO FOR PRISONER
See Jails and prison•.

PLEADING
See Forthcoming and redelivery bonds,
Levy of execution, defenses, how pleaded, p. 653.

POLYARTIST OR JACK-OF·ALL·TRADES, EXEMPTIONS OF
See Execution.

POSSE COMITATUS
See Undersheritl's, bailitl'8, and constables.
Conditions warranting assembly of, p. 142.
Expenses of, liability of county for, p. 139.
Liability of citizen in action, pp. 140 et seq.
Persons summoned on, duty to respond. pp. 139 et seq.
Private party may not summon when. p. 138.

POSSE COMITATUS OR SUMMONING BYSTANDERS
See Arrest.

POSSESSION, NECESSITY OF TAKING OF PROPERTY
See Execution.

POSSESSION OF OFFICER
Effect of interference with, p. 034.

POSSESSION OF PERSONAL PROPERTY
See Execution.

POSSESSION OF PROPERTY
See Executton.

POSSESSION OF REAL ESTATE
See Execution.

POSSESSION OF WARRANT, NECESSITY FOR
Bee ArreAt.
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POWERS
See Po ....er. and dutlel.

POWERS AND DUTIES
See Contempt of court.
See Escape.
See Jail' and prisons.
Of constable. generally, p. 5.
Compensation, extra for performance of duties, p. 813.
Compensation for performance of duty, p. 873.
Court, deputies to attend, dut1 of aberiJl relpecting, p. 3U.~

Court, duty of sherifi' to attend, p. 320.
Court', euperviaicn of discharge of, pp. 59, 60.
Deputy can only act in miniaterial capa.city. p. 72.
Deputy, personal acta of, liability of principal for, p. 72.
Deputy regarded as executing power of principal. p. 11.
Diligence in service of proceaa, pp. 89 et seq.
Diligence, what i' due, pp. 90 et seq.
Direction of process must be to officer, pp. 91 et aeq.
Deputy, power to appoint special deputy, p. 62.
Escape of prisoner, defenses to, pp. 219 et seq.
Execution of process in order of receipt, Pp- 91 et seq.
Exercise of by deputy when principa.l office vacant. p. 88.
Expenee of po888 &8 public charge, p. 62.
Failure to enforce laws, see Removal of Officers.
Generally, p. 4.
Habeas corpus, respecting; p. 222.
Increased but not diminished, bl statute when, p. ,n.
Jury, selection of, p. 28...
Mandamus to compel performance of duty, p. G62.
Peril, officer ..cting &to p. 458.
Power of sheriff to select offlcera to attend court, p. 320.
Powers and duties of sheriff, generalty, p. 4.
Priorities of execution of proceu decided at omcer'. peril, p. 93.
Priority of process, duty to observe, p. 252.
Proceea, duty with respect to execution of, pp. 78 et seq.
Process, necessity for posaeaeion of, p. 96.
Proceee, service upon officer, pp. 95 et seq.
Public administrator, dutlee of imposed sheriO' by statute, p. 77.
Resistance, deputy's power with respect to, p. 75.
Seizure of property by another officer, p. 249.
Sheriff as jailor, p- 269.
Of sheriff generally, p. SQ2.
Of sheriff, implied from name and nature of office, p. 38.
Sheriff, modern, same as under common law. p. 36.
Special deputtee, p. 66.
Specially imposed, liability of bond for. p. 11.
Statutory, imposed, p- 77.
Bummary remedies to competl discharge, p. 67.
Tax collector, duties imposed by statute, p. 11.
Territorial limitalion on exerclee, p. 97.
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POWERS AND DUTIES OF CONSTABLE
Bee Territorial limitations of powers of coutable.

POWERS AND DUTIES OF DEPUTIES
See Powers and duttee,

POWERS AND DUTIES OF SHERIFF
Power to take over a prisoner .nested. by conatabl" p...

POWERS OF CONSTABLE
See Powers and duties.

POWERS OF COROSER
Sheriff. to act as when, p. 7.

PRELlMIX.~RY EXAMINATION
See Magistrate.

PRESENCE OF PERSONAL PROPERTY AT SALE
See Execution.

PRESUlIPTIONS
Judgment agalnllt hnebend alone I, aD community ohliRatl~ p....
Levy, presumption of in due eeaeoa, p. 44l.
Notice of sale. presumption ofticer haa given, p. 491.

PRESU~IPTIOXS, CORRECTNESS OF OFFICER'S RETURN O.
See Execution.

PRIORITIES
See Execution.
See Indemnity.

PRIORITY OF LIABILITY
See Indemnity.

PRIORITY OF PROCESS
See Powers and duttee.

PRISONER
See Detainees.
See Jails and prfecn•.
Custody of after arrest and before trial, p. 590.
Cuatody of, commitment, ncee8lity for, p. 690.
Injury of, liability of bondsman for, p. 41.
Rig.ht of to be taken before magistrate, p. 181.

PRISONER. DISCHARGE OF BY COURT
See Escape.

PRISONER FORCING OFFICER OUT OF STATE
See State.

PRISONER, HARSH TREATMEST OF
See Contempt of court.

PRISONER'S PROPERTY
See Jails and prisons.
Conversion of, liability for, p. 297.
Diepoeitton of, pp. 173 et seq.

PRISONS
See Criminal oft'en8eL
See Custodia legie.
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PRIVILEGE
See Civil arrest.

PRIVILEGE FROM ARREST
See Arrest.

PROBABLE CAUSE
See Search warrant&.

PROCEEDS OF EXECUTION DISTRIBUTABLE TO CREDITORS
See Execution.

PROCESS
See Injunction.
See Powers and duties.
Bee Return of process.
Corporations, service OD, pp. 106 et seq.
Corporation, service on ODe &8 binding on parent or BUbeidiaq, p. 101.
Death, resignation or removal of deputy before completion of executdcn,

ellect. p. 692.
Defined, p. 99.
Diligence in execution. what amount8 to, p. 102.
Directtou of, deputy's power to execute, pp. 69 et seq.
Direction to officer, necessity for, p. 98.
Execution, duty witb respect to, P' 18.
Execution in order of receipt, pp. 91 et seq.
Failure to Bene, effect of good faith, p. MS.
Failure to serve, liability for, p. 644.
Final, p. 99.
Immunity from service of, p. 104.
Initial process. defined, pp. 100 et seq.
Intermediate and ancillary, p- 298.
Trregularity of as affecting ccmpenaafion, p, 878.
Irregularities in, duty to execute. p. 79.
Judgment void, issued upon, effect of. p- 661.
Kind .. of, p. 99.
Knowledge of defect, effect of, pp. 81 et seq.
uw of domicile, effect of on service, pc 103.
Mesoe proce9l!l, p. 99.
Original pr()('elS. p. 99.
Partnership, service on, pp. t04 et seq.
Peril, officer acts at his, in execution of, p. 88.
Pceeesaton, necessity for, p. 98.
Poseesalon of execution, neceeaity Ior, p. 416.
Priorities of execution, officer decides at peril, p. 03.
Protection afforded by, pp. 80 et eeq,
Protection of, pp. 85 et eeq.
Protection of, none by void procee!l, p. 641.
Protection of payment of money into court, effect of, p. 84.
Receipt of, endorsement, p. 88.
Regular on face, duty to execute, pp. 78 et seq.
Regular on face, officer not required to execute when, p. 85.
Return of compelled by court, p. 102.
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PROCES~ntinued.

Return of, duty of officer, pp. 101 et 1elJ.
Service of process OD foreign eorporetloee, pp. 108 et tell.
Service on uoureeidenta, pp- 109 et 8eq., 111.
Service upon officer, pp. 95 et seq.
Summons to answer whal Ie, p. 101.
Trover, when Pf'OC'eQ regular on its Ieee, p. 6el.
When may be served, pp. 110 et eeq.

PROCESS, CONTROL OJ!'
See Execution.

PROFESSIONAL JURORS
See Jury.

PROFIT
See Compensation.

PROMPT LEVY, NECESSITY FOR
See Executtoe.

PROPERTY
Bee Custody of property.
Prisoner's, duty of officer respecting, p. 151.

PROPERTY DEDICATED TO PUBLIC USE
Bee Execution.

PROPERTY IN CUSTODIA LEGIS
See Execution.

PROPERTY LIABLE TO EXECUTION
See Execution.

PROPERTY OF PRISONER
See Arrest.
See Prisoner's property.

PROPERTY, PART OF LEVIED ON
See AttachmenL

PROPERTY SEIZED
See Parties.

PROPERTY, STRANGER'S
See Execution.

PROPERTY, TITLE OF ON SEIZURE
See Execution.

PROTECTION OF PROCESS
See Process.
Misnaming party, effect of in warrant of arrett, p. 131.

PUBLIC ADMINISTRATOR
See Bonds of omeen.
Bee Power. and dutlee.
BberitJ acting .... liability of sureties, p. 41.

PUBLIC DOMAIN
Bee Execution.

PUBLIC ENEMY
See Negligence.
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PUBLIC FUNDS
Bee ExecuUoa.

PUBLIC HEARING
Bee Coroner'a Inquest.

PUBLIC LANDS
See Execution.

PUBLIC PROPERTY
See Execution.

PUNISH~IENT

Bee Jails lind prieoa•.

PURCHASE MONEY
See Execution.

PURCHASER'S TITLE AT EXECUTION SALE
See Execution.

QUALIFICATION AND ELIGIBILITY OF CORONERS
See Qualification of officen.
Generally. p. 24.

QUALIFICATION OF OFFICERS
See Women.
Eligibility of constable, p. 31.
Eligibility of sheriff, p. 11.
Qualification of sherift'o p. 8.
Sheriff's oath and bond, p. 38.

REAL ESTATE
CaDDot be eold aa peraonaltj- under execution ule. p. alt.
Parcels. duty to sell in under execution, p. 525.

RECAPTURE OF PRISONER
See Escape.

RECEIPTORS OF PROPERTY
See Part.lee.
Action against, p. 488.
Action, form of, by officer IILgaioat, p. 488.
Action, right of in favor of officer, p. 641.
Bailee as, for sherif!', p. 487.
Contract, terms and prcvlalone, p. 488.
Demand of officer, duty to comply, p. 489.
Duty to return property, p. 489.
Geragemen, liability of to officer. p. 839.
Generally considered, p. 485.
Practice, inception of, p. 485.
Property left in hands of, p. 484.
Warehousemen, liability of to omcen, p. 639.

RECEIVERS AS GARNISHEE
See Execution.

RECITALS IN SHERIFF'S DEED
See Sheriff's deed.

RECORDING AND APPROVAL OF OFFICERS' BONDS
Bee Bauds of offieen.
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REDEMPTION MONEY
See Bxecufion.

REELECTION OF OFFICERS
See QualiftcatioD of officen.

REISSUE OF PROCESS BY WAY OF AMENDMENT
See Return of process.

RELEASE OF BONDS
See Bonds of offlcere.

REMAINDERS AND REVERSIONS
See Execution.

RE,\IEDlES
See forthcoming and redelivery bonds.

REMOVAL OF OFFICERS
See Term of office.
See Underaheritrs, bailiffs, and deputies.
Contract Dot to remove &8 illegal, p. 21.
County eommieeionere, no authority for. p. 80.
Cause of must be legal, p. 695.
Conduct, rude, illS ground, p. 69.').
Constitutional method exclusive, p. 69...
Deputy constable. removal of, p. 34.
Deputy coroners, removal of, p. 28.
Deputy, right of principal to remove, p. 78.
Feee, illegal &8 grounds. p. 695.
Generally, p. fi04.
Governor may when, p. 694.
Grounds for, occurring in prior term, p. 695.
Ground. at must be legal, p. 695.
Laws, failure to enforce 8S ground, p. 695.
Officer, removal for default of deputy, pp. 59 et telJ. ao..
Removal of sheriffs, generally, pp. 12, GO...
Removal of undeesberfffa, bailiffll and deputies, pp. 11 et ....
Rude conduct as ground, p. 095.
Statute must confer right of, pp. 60, 6D5.
Threat to levy execution no ground, p. 095.

REMUNERATION
See Compenea tlon.

REPAYMENT
Money collected, omcer Dot required to, when, p. 858.

REPLEVIN
See Execution.
Property replevined from officer .. in custodia legll, p. 41...

RETURN OF PRISONER
See Escape.

RETURN OF PROCESS
See Index to Form•.
See Body execution.
See Contempt of eourt.

1020



INDEX

RETURN OF PROCES~ntinu.d.

See Process.
Aliunde evidence to &88181 return when, p. 558.
Amendment., cannot be reissued by, p. 582.
Amendm{'n t, court compelling, p. 588.
Amendment discretionary with court, p. 583.
Amendment, limitation on right of, p. 584.
Amendm::,nt, nature and character that may be made generally, p. 588.
Amendment of 8.8 of what date, p. 588.
Amendment of false return, p. 581.
Amendment. officer's duty to make, p. 58R.
Amendment. relation back of, p. 588.
Amendment of to speak the truth, p. 582.
Amendment or correction of, p. 547.
Amendment, procedure to obtain, p. 586.
Amendment, time within which may be made, p. 585.
Application. notice of, necessity for. to amend, p. 585.
Burden of proof in attack upon, p. 571.
Compelling officer to amend, p. 588.
Compliance with law demanded in return, p. 552.
Construct.ion of, p. 548.
Contradiction of return Dot permissible by officer, p. 5TO.
Copy, service by delivering, neceeaity (or tlihowinr" p. 55!.
Copy. service by, tliufficiency of delivery of. p. 553.
Copy, l8ufficiency of served, p. 556.
Corporation, change of name, effect of, p. 551.
Damages for falae return, mitigation of, p. 518.
Damages reduced when discovered by plaintiff, wben, p. 571.
Definition of. p. 545.
Deputy, in name of. improper. p. 546.
Discretion of court with respect to amendmenta, p. 583.
Duty of officer to amend, p. 588.
Duty to, p- 559.
Effect of, on process. p. 559.
Effect of return of execution, p. 564.
geecre, apparent, disregarded when. p. 556.
Evidence aliunde, when may assist return, p. 558.
Execution, return of, effect, p- 564.
Execution. sufficiency of generally, p- 560.
Explanation sustaining or contra.dicting retar. of otIicer. p. ITO.
Failing ... part of. p. 561.
F&lse return. p. 516.
Fall!le return, amendment of. p. 581.
Falee return a. affected by irregularity, p. 5lT.
r.)88 return of execution .. making officer prl.. f&(lie liable, p. 5T••
Form of generally considered. p. 548.
Form. lenerally Considered, p. 540.
Fraud or bad faith as requiring denial of, p. 58'l.

Functus officio upon. p. 559.
Genera) return. p. 652.
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RETURN OF PROCES~ontinued.

Identiftcation of parties served in. aufflciency of, p. 568.
Identification of pereon served, necessity for, p. 554.
Impeachment of return generally, p. 566.
Irregularity of process, effect of flling return, p. 571.
Language of, p. 548.
Law, necessity of compliance with, p. 552.
Limitation on right to amend returns. p. 584.
Limltat.lon on right to amend with respect to rime, p. 585.
Lost. euppltcd by parol when, p. 588.
Mitigation of damages for false return, p. 5i8.
Name in which should be made, p. 546.
Kame, rubber stamp signature. p. 561.
Nature of amendments generally permieefble, p. 586.
Necessity for. p. 545.
Necessity of showing delivery of copy, p. 552.
Necesaity of showing how eervlce made, p. 1)50.
Nominal damages allowed for Iatee return wben, p. 578.
Notice of application to amend, P' 585.
Officer cannot contradict return, p. 570.
Official deelgnatton, ueceeaity for adding, p. ;148.
Parol evidence to estebltsb lost, P' 588.
Person served should be Idcnt.ifted in return, p. 564.
Pereone, number to be served, eecb should be idcnrlfled, p. 566.
Procedure to amend return, p. 686.
Reading, service by. p. 551.
Reissue by VIIay of amendmeut not permisaible, p. 582.
Return of execution, valid and invalid. generally cenetdered, p. 583~

Service by reading, p. 551.
Service, how made, neceeaity of showing, p. 550.
Special return, p. ;';52.
State, omleaion {rom, effect of, p. 557.
Sufficiency of service by delivery of copy, p. 553.
Surplusage rejected, p. 557.
Title of office. neceaaity for affixing, p. 548.
Usual place of abode, necessity of ehowlug service a.t. p. 552.
Valid and invalid returns of execution generaUy considered. p. SA.
Va.l)d, what ebould be shown to make, p. 558.

RESIDENCE
See Breaking of doors.

RESISTING ARREST
Motor vehicles, in connection with operation of. pp. Uiil et Mq.

RESPONDEAT SUPERIOR
Liability of sheriJl' 1.8 employer, p. 5T.

RESPONSIBUdTY FOR ARREST
Bee Arre8t.

REVERSIONS AND REMAINDERS
Bee Eseeution.
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REWARD
See Compenaation.

RIGHT OF ACTION
See Parties.
Maintenance of for loe. nltalaed whee, p. 8M.

RIGHT OF COUNSEL
Bee Arrest.
See Corouet'e inquest.

RIGHTS OF OFFICER UNDER EXECUTION
See Execution.

RIGHT TO OFFICE
Certificate of, effect, p. 55.
Contest, effect of expiration of term, p. H.
Upon what depends, p. 56.

RIGHT TO SHOOT
Fleeing car. p. 150.

RUBBER STAMP SIGNATURE
See Return of process.

SALARIES DUE PUBLIC OFFICERS
See Compensation.
See Execution.

SALARY
See Compensation.
Bee Execution.

SALE OF EXEMPT PROPERTY
See Exemption.

SALE OF PROPERTY DEDICATED TO PUBLIC USB
See Execution.

SEARCH AND SEIZURE
See Arrest.
See Search Warrant.
Illegal ea criminal offense, p. 818.
Illegal, liability of officer for, p. 613.
Illegal. of person, liability for, p. OU.
Pereon. illegal of, p. 614.
Warrant describing premises, DO authority to ltarch penon, p. 111.
Warrant illegal, liability tor, p. 614.
Warrant, without, illegal, p. 613.

SEARCH FOR PROPERTY TO SEIZE
See Execution.

SEARCH OF ARRESTED PERSON
See Arrest.

SEARCH OF PRISONER'S PROPERTY
See Arrest.

SEARCH WARRANT
Alterations after Ieeuance, p. 604.
Amendments to, p. 603.
Arreat" no authority fOf when, p. 81••
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BEARCH WARRANT---eouliuued.
Authority must be derived from warrant, p. 593.
Automobile, eeal'cbing of, p. 606.
Automobile, sea reb of when entered for acme other purpoee. p. eol.
Blanks, necessity of Riling, p. 603.
Breaking and entering to serve, p. &02.

Copy delivered to occupant of premlaee, p. 604.
Copy, leaving of on unoccupied premises, p. 606.
Daytime, what 19, p. 594.
Demand, necessity (or before brea.king, p. 603.
Description of premises, p. 600.
Direction to officer by no.me or otherwise, p- ;,05.
Evidence, &dmiflsihility of property taken, p. 606.
Family. more than one occupying premises, p. 599.
Force authorized in execution of. p. 602.
History, early, of, p. 605.
Informalion .a to, by officer in serving, p. 597.
"John Doe" warrant no protecfion, p. 598.
Liberties of parties restrained in executfon of, p. 602.
Money, duty to pay over when, p. 667.
Nillht time, execution in, p. 593.
Night time, what ie, P' 594.
Night time, execution in, necessity for such direction, p. 504.
Officer, neceeaity of direction to, p. 595.
Person, iIIe~al search of. p- 614.
Person. eecurtty of against seereb, P: 611.
Person taken before megfatrate. p. 605.
Place that may be searched, p. 601.
Place to be searched. ll. 599.
Poeeeseion of, necesaitj- for, p. 596.
Premises, description of. pp. 599, 600.
Premises, deecription of, no authority to search penon, p. 8tl.
Probable cause, for aearchlng an automobile', what is. p. 8OJ.
Probable cause, necessity for to search automobile, p. 606.
Property taken, dut.v to deltvee when, p. 667.
Property taken, schedule of, p. 604.
Reasonable time, neceeaity of execution within. p. 594.
Schedule of property taken, to be delivered to occupant, ~. 104.
Search of pr ieonee and etrcct on attest more exteulYe thaD rlcht. a•••• ,.

157.
Search without illegal, p. 613.
Search without reetrtcttone upon, p. 810.
Served bow, p- 5'"1.
Served when no one 011 premises. p. 697.
Search without authority to make, p. 810.
Territorial limitations on fight to execution. p. 508.
Territorial IimitatioDs, eeerch without, under statutor, authortt,. p....
Time for cxecutlon fh:ed by, p. 596.
Vacant premises, h...,.ing of copy 00, p. 808.
Valid, .a protection for illegal conduct. p. 1115.
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SEARCH WARRANT--contlnued.
Warrant illegal, liability for execution 01, p. eu.
Warrant must contain authority, p. 593.

SEIZURE
See Attachment.
Property, prtaoner'e, duty of officer with reepeet to, p. 158.
Slot machtnee, right of, p. 157.
Third parties' goods, liability for. p. 250.

SEIZURE OF PRISONER'S PROPERTY
See Arrest.

SELECTION OF OP'FICERS
Constable, selection of, p. 30.
Coroner, mode of eelectton, pp. 23 et seq.
Election o( eheetffs, p. 10.
Eligibility to reelection, p. 12.
Selection of lIheritr, p. 7.

SENTENCE
Execution o( death, p. 591.

SERVICE OF PROCESS
See Injunction.

SERVICE OF SUBPOENA
See Suhpoena (or witneseee.

SHERIFF
Liability of for ecte of eubordinetee, pp. 16 et eeq,

SHERIFF'S DEED
Abandonment by failure to have issued. p. 510.
Delay, effect of, in Issuance, p. 509.
Description of real estate, necessity for and sufficiency of, p. 507.
Description, 8ufficieot in. effect of erroneous description in other proceed-

ings, p. 508.
Effect of generally, p. 510.
Presumption with respect to validity of, p. 506.
Prima facie evidence of title, p. 505,

Property. deecr lp t.ion of by reference to other documeat. p. 508.
Recital. in, effect of, p. 506.
Recitals, necessity for, p. 507.
Relates back to day of eale, p. 509.
Relation back when taken out, P' 510.
Time for taking, abandonment by reaeen of. p. 510.
Time for taking same, p. Ji09.

SHERIFF, DISQUALIFICATION OF
Coroner ute when, p. 7.

SHERIFF, POWERS OF
Bee Powers and duties.

SHERIFF'S JURY
See Execution.
Bee Indemnity bonds.
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SHERIFF'S TITLE TO PROPERTY LEVIED UPON
See Execution.

SHOOT, RIGHT TO
Bee Right to ehoct,

SHRUBS, BUSHES, TREES, ETC.
See Execution.

SICK PERSON
See Execution.

SKELETON
See Coroner's inquest.

SLOT MACHINES
See Seizure.

SOLDIER BONUS
See Execution.

SPECIAL BAIL
Escape, liability of omcer. p. 209.
Escape, HabUity of officer u. p. 209.
Officer AlII, on escape, p. 205.
Proceeding against officer all, p. 208.
Proceedings to fix liability of eherifl', p. 210.
Waiver of liability and relief therefrom, p. 205.

SPECIAL BONDS
Bee Bonde of officen.
See Special bail.

SPECIAL DEPUTY
See Undersherfffe, bailiff., and deputiee.

SPECIAL EXECUTION
See Execution,

SPECIAL OFFICER
See Appointment.

STANDING T1~IBER

See Execution.

STATE
Prisoner forcing officer out of. etrect, p. 145

STATE INSTITUTIONS AS GARNISHEE
See Execution.

STATE OFFICERS
Federal law, violation of, arrest for, p. 179.

STATUTE, CONSTRUCTION OF
See Attachment.

STATUTE OF FRAUDS
See Execution.

STATUTE OF LIMITATIONS
See Bond. of omcen.
Demand Q.S necessary to start operation of, p. 608.

STATUTORY PENALTY
Bee Penalty.
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STATUTORY REMEDY
Bee Attachment.

STIPULATED JUDGMENT
See Parti...

STOP
Motor vehicle, duty of dr~ver. of to stop, whee, p. 111.

STOPPAGE IN TRANSITU
Right of, p. 656.

STORAGE
See Receiptora of property.

STRANGERS TO PROCESS
See Execution.

STRICT CONSTRUCTION
See Burettes.

SUBORDINATE OFFICERS
Sheriff's eubordinatee, p. 15.

SUBPOENA AD TESTIFICANDUM
See Subpena tor witness.

SUBPOENA DUCES TECUM
Corporations, production by, p. 313.
Depceitfon, use of in connection with, p. 312.
Effect of etatutee regulating production of documents, p. 311.
Generally considered, p- 316.
Purpoee of generally, p. 310.
Telegraph company. effect of direction to, p. 314,
Unincorporated aeeoctattou a8 subject to. p. 316.
Void, eJl'ect on duty to serve, p. 314.
What may be required to be produced generally, p. 311.
What may be eubpceneed in, pp. 310 et seq.
What will render invalid, pp. 314 et seq.
Who may be required to respect to, pp. 310 et eeq.

SUBPOENA FOR WITNESSES
See Habeee corpus ad teetfflcendum.
See Subpena duces tecum.
Arrest of witness on e.ttechment, p. 318.
Attachment of witness for contempt of court, p, 318.
Breaking doors to attach witness for contempt. p. 319.
Breaking doors to eerve, p. 308.
Oonetttut.iona! guaranty, necessity of complying with in criminal calee,

p. 305.
Criminal ceeee, p. 305.
Ceiminal eases, sufficient ehowlng for failure to Ind, p. 306.
Feu and mileaze, neceeetty for paying, p. 308.
Generally, p. 304.
Mileage and Ieee, neceeaity for paying, p. 308.
Place of service, p. 306.
Return by individual, p. 308.
Return of service and effect, p, 307.
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SUBPOENA FOR WITNESSEB-<oulmue4.
Return of, sufficiency, p. 307.
Service by whom, p. 307.
Service of generally, p. 308.
Time 01 service, p. 308.
When must be eeeved, p. :107.

SUBROGATION
See Sureties.

SUBSTITUTION OF PARTIES
See Parties.

SUCCESSION IN OFFICE
See Term of office.

SUCCESSION IN OFFICE IN CASE OF ABSCONDENCE
See Term of oOlce.

SUCCESSION IN OFFICE IN CASE OF DEATH
See Term of office.

SUCCESSION IN OFFICE IN CASE OF RESIGNATION
See Term of office.

SUMMARY ACTIONS
See Underaherift's, blliHffB, and deputfee.
Statute, necessity for, pp. 61, 61.

SUMMARY PROCEEDINGS
Officer subject, to when, geoeraUy. p. GeT.

SUMMARY PROCEEDINGS }'OR CRIMINAL OFFENSES
Officer'. responsibility for. pp. 267 et seq.

SUMMONS TO ANSWER
See Process.

SUNDAY
Notice of eale on, p. 498.

SUXDAY. ARREST ON
See Arrest.

SURVIVAL OF ACTIONS
Burettes on bonds, 8u"Ival of, p. 53.

SUSPICION OF FELONY
See Arrest.

SURETIES
See Bonds of officers.
See Fortheoming and redelivery bonds.
Additional dutiea, effect of impoaing on, liability of, p. 48.
Attorney's tees, not liable for when, p. 44.
Bonde given in- different capacity, liability of, p. 48.
Capacity in which act performed, effect of, p. 47.
Compensation, over payment 01, not liable for, p. 45.
Deputy's bond, right of subrogation. p. 842.
Good faith of officer aa affecting, p.....
Liability lor negligent operation of an automobile', p. 41.
Liability generally coextensive with officer".. p. 44.
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SURETtEB---rentinued.
Liability limited to actual lose, p. «.
Liability of (or act.. committed after expiration of ter1lll, pp. 40 et IA!C(.

Liability of limited by terms of bond, p. 43.
Liability of where officer succeeds himself, p. 889.
Liability on different bonds, P' 47.
Not lteble for moneys disbursed under authority, when, p. 44.
Not liable if conditionally made as to other signers, p. 45.
Not liable when punishment prescribed against officer, p. 46.
Strict construction with respect to, p. 43.
Tax col It, -tor, officer as. liability of, p. 48.

TALESMEN
See Jury.

TAX COLLECTOR
See Bonds of omeen.
See Powers and dut.iee.
Officer as. liability of euretiee, p. 48.

TENANT BY CURTESY
See Execution.

TENANTS IN COMMON
See Execution.

TERMINATION OF OFFICER'S CUSTODY OF PRISONER
See Arrest.

TERM OF OFFICE
See Bonds of officen.

f;ec Itemoval of offlcera.
Abscondence, succession in case of, p. 691.
Coroner, term of, p- 25.
Death, succession in case of, p. 691.
Defense, expiration of, DODe to liability, p. 693.
Deput.lee' terms. p. 56.
Deputy Dot ent.ltfed to complete execution of process after expiration of,

p. 692.
Deputy's death, resignation or removal before campleUoD of execution of

proceM, p. 092.
Deputy, termination of, p. 65.
Effect of, p. 51.
Expiration of, effect at common law, p. 689.
Officer succeeding himself, liability of bondsmen, p. 889.
Outgoing officer, duty to deliver property, prfeonere, and papen to 8UCC'efIIBCJIn,

p.691.
Reman) of omcen, general1y. pp. 694 tit seq.
Bncceeeiou in C'lL8e of death, reaignatton, or abscondence, p. 691.
Ter-m of office of constable, p. 33.
Term of office of sheriff', p. 11.

TERM OF OFFICE, EXPIRATION OF, EXECUTION SALE
See Exeeutfca.
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TERRITORIAL JURISDICTION
See Powers and duties.

TERRITORIAL JURISDICTION OF CONSTABLE
See Powers and duties of constable.

TERRITORIAL LIMITATIONS
See Ar reeta.
See Search warrant.
Compensation for services beyond, none, p. 678.
Effect of posseeaion of warrant on, p. 145.
Effect of prisoner forcing officer out of territorial juriadlction, p. 145.
Prisoner forcing officer out of territorial juisdict.iou, effect of, p. 145.

THIRD PARTIES
See Attachment.
Seizure of goods of, liability, p. 250.

THIRD PARTY HOLDING PURCHASE MONEY CLAIM
See Execution.

TIME OF HOLDING INQUEST
See Coroner's inquest.

TITLE OF DEFENDANT IN EXECUTION
See Execution.

TITLE OF PROPERTY AT EXECUTION SALE
See Execution.

TITLE TO OFFICE
Evidence of, p. 33.

TITLE TO PROPERTY LEVIED UPON
See Execution.

TOOLS OF TRADE
See Execution.

TORTS OF SUBORDINATES
Principal officer liable for in injuring prleoner, p. 271.
Pr-isoner injured by, liability for, p. 277.

TOWN
See Municipality.

TRADE FIXTURES
See Fixtures.

TRADE MARKS
See Execution.

TRADE OFFICERS
Ijndersherfffs, baililJ'l!I, and deputies, p. 68.

TRAFFIC OFFICERS
Uniform, validity of statute requiring wearing of, p. 160.

TRAIN, RIGHT TO STOP
See Arre9t.

TRESPASSERS, INDEMNITORS AD
See Indemnity,
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TROVER
Lies againat officer when, p. 601.

TRUSTEE
As garnishee, p. 379.

TRUSTEE AS GARN18HEE
See Execution.

TRUSTEE IN BANKRUPTCY AS GARNISHEE
See Execution.

TRUSTEE'S INTERESTS
See Execution.

TRUST INTERESTS
See Execution.

UNDERSHERIFFS, BAILIFFS, AND DEPUTIES
See Color of office and virtue of office.
See Respondeat euper icr,
Action against in Iavor of principal omeen, p. 842.
Appointment, approval of, p. 86.
Appointment of, p. 65.
Appointment o( special in writing, neceealty for, p. e2.
Bonds of, p. 80.
Compensation right of, p. 684.

Common taw right of appointment, effect of .tatote, p. ".
Contempt or court by principal for act of, pp. 229 et seq.
County commiaeionera as having no control of when paid fees, p••••
Court has no power of appointment. when, p. 65.
Court's power of appointment, p. 59.
Criminal liability of principal for acta of, pp. 264 et eeq., 271.
De facto officer, effect of, p. 61.
De facto, when deputy is, p. 70.
Deputy conatablee, p. 33.
Deputy, liability of to ehertff when lIherift' faila to defend, p. 81.
Deputy merely executes power of principal, p. 71.
Deputy must act in name of principal, p. 70.
Deputy, power to appoint special deputy. p. 62.
Deputy's power to appoint special, p. 68.
Ex-officer, liability for acts of, when, p. 50.
Expenses, power to incur, pp. 69 et eeq.
General agent, deputy as, p. 00.
Guarding property, compenBation. right to, p. 683.
Injuring prteoner, liability for, p. 277.
Ineanlty of principal, deputy without power, p. 71.
Legfetatton In respect to, p. 73.
Liability of officer for deputy's act, p. 58.
Liability of officer to, p. 60.
Ministerial capadty of deputies, p. 72.
Notice to deputy aa binding principal officer, pp. 70 et seq.
Officer liable for, when, p. 68.
Parol appointment of. p. 63.
Principal otftcer and deputies regarded as elngle oftlce~ p. 71.

INDEX

UNDERSHERIFFS, BAILIFFS, AND DEPUTIE8-<:ontinued.
Process. direction of, power to execute, pp. 69 et seq.
Ratification of ecte, p. 63.
Relation between and principa.I, p. 69.
Relation between principal and deputiee contractual, p. 00.
Relationship between deputy and principal, p. 71.
Resistance, eights of, when met. p. 75.
Right of actions of, p. 838.
Right of appointment of deputies, p. 55.
Right of principal to remove, p. 76.
Right of removal, po 58.
Sale of office, pp. 76 et seq.
Sherifi' and hi. deputies, p. 55.
Special deputy, how constituted. p. 62.
Special deputy •• agent of sheriff, p. 82.
Statwa of in respect to jail, p. 274.
Statutory Iimltation .. to number of, p. 68.
Statutory regulatiooa regarding, p- 73.
Statutory regulatioD8 with respect to, p. el.
Summary action, liability of, in, p, 61.
Summary action of officer against, p. 61.
Traffic omeera a., p. 68.

UNIFORM
Traffic ameen, p. 150.

UNINCORPORATED ASSOCIATION
See Subpcene duces tecum.

UNITED STATES MAIL
Ex.emptioD of properly engaged in carrying, p. 335.

UNITED STATES MARSHAL
Bee Execution.
Property in hands 01 Dot .ubject to leYy by abel'iJl', p. 383.

UNLAWFUL ARREST
See Arrest.

UNNECESSARY DELAY IN TAKING PRIBONER BEFORE MAGISTRATE
See Magistrate.

UNPUBLISHED MANUSCRIPT
Bee Executfon.

UNSANITARY CONDITIONS OF JAIL
Bee Jails and prieon&.

UNBOUND MIND
Bee Attest.

USUAL PLACE OF ABODE
Bee Return of procHI.

VALIDITY OF BONDS
See Forthcoming and redelinry boDtb.

VENDEE'S RIGHT TO CLAIM KXEYPTIGN
Bee ExeeutioD.

11!:J1I



INDll

VENDITIOKI EXPONAS
Office and character of, p. 542.

VIEW OF BODY
See Coroner's lnqueet.

VILLAGE
See Municipality.

VILLAGES AS GARNISHEE
See Execution.

VIRTUE OF OFFICE A:-;D COLOR OF OrFICK
Rules with respect to, p. 42.

VOID PROCESS
See Proeeee.

WAGES
See Exeeutton.

WAGES, EXEMPTION OF
See Execution.

WAIVER
See Exemption.
See Notice of eale.

WAIVER OF LIABILITY OF OFFICER
Bee Special bail.

WAIVER OF RIGHT TO BE TAKEN RI~FORE MAGl8TllA.D
See Magistrate.

WAREROUSE~IAN

See Receiptora of property.

WARRANT MUST BE EXECUTED WHEN
See Arrest.

WARRANT OF ARREST
See Coroner', inquest.
Motor vehicles, neces6ity for in connection with, p. 16L

WARRANT OF ARREST CONFINED TO PARTY NAMED
See Arreet.

WARRANT OF ARREST MISNAMING PARTY
See Arrest.

WARRANT OF ARREST, NECESSITY FOR POSSESSING
See Arrest.

WHEN ARREST MAY BE MAD);;
See Arrest.

WILL
Bee Custodia legis.

WITNESSES
See Bubprena for wltneesee.

WITNESS FEES
Generally, p. 309.
Mileage, generally. p. :J09.
Neceuitl for payment, p. 308.
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WOMEN
A. eligible to hold office, p- 11.

WOMEN, CAPACITY TO SF:RVE AS SHERlFJ'
See Qualification of officers.

WRIT OF ASSISTANCE
See Execution.

WRIT OF ATTACHMENT
S~ Execution.

WRIT OF NE EXEAT
Use of gener.IlJ, pp. 298 et seq.
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ABSENCE OF MAGISTRATE

See Return of process.

ACCOUNTS
See Reports.
Goods, pureheaed for employment of prisoners, pp. HO, roiL

ACKNOWLEDGMENT OF BONDSMEN
See Bouda of officen.

ADMINISTRATION OF ESTATES
See Probate of will.
Proof of eerv ice of citation on executor or administrator to suewee chargee,

p.830.

AD TESTIFICANDUM, WRIT OF
See Habeas corpull ad testificandum.

AFFIDAVIT OF SUMMONING JURY IN PLANK ROAD CASK
See Return 01 proeeee,

AFFIDAVITS
See Arrest.
See Bail bond.
See Body execution.
See Execution.
See Judgment.
Bee Mortgage.
See Return of process.

AMBASSADOR
Privilege from as-rest, return of, p. 756.

AMENDMENT
Deed of 8heeitl', form of, p. 791.

APPRAISAL OF HOMESTEAD
Form of, p- 788.
Jurors oath on, p. 787.
Notice to defendant when premises cannot be divlded, p. 788.

APPRAISAL OF WRECKED PROPERTY
Generally. p. 827.

APPROVAL 01" BOND
See Replevin.

ARREST
Affidavit of witness to obtain discharge, p. 75...
Coroner's warrant after inquest, p. 854.
Exemption from, return of. p. 753.
Privilege from. return ot, pp. 754, 756.
Return defendant not found, p. 869.
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A.RREST----(X)n tinned.
Return of. and detention of canal boat by constable, p. 870.
Return of arrest QO body execution, p. 803.
Return of death of defendant, p. 753.
Return of, plaiotitr not notifled by ccneteble, p. 889.
Return, escape in consequence of tire in jail. p. 805.
Return of service of warrant where defendant arrested and plaiotifl notified

by coDstable, p. 869.
Return of warrant tinder non-imprisonment act, p. 840<
Return where defendant is discharged from custody under insolvent taws.

p. 804.
Return where defendant is let to bail on body execution. p. 803.
Return where defendant released on hebeaa corpus, p. S04.
Return where one i8 found and other cannot be, p. 804.
Undertaking where personal property is secreted. p. 763.
wttnese, affidavit of to obtain discharge, p. 754.

ARREST IN CONNECTION WITH FIRES
See Fires.

ARREST, UNDERTAKING ON
See Bail.

ASSIGNMENT
Bond for jail liberties. p. 807.

ASSINMENT BY OLD SHERIFF TO NEW
See Term of office.

ASSIGNMENT OF JUDGMENT
See Judgment.

ASSIGNMENT OF MORTGAGE
See Mortgage.

ATTACHMENT
See Bail bond.
See Garnishment.
See Levy.
See Notice of sale.
Answer of sheriff to interrogatories in contempt case, p. 831.
Appraieere, oath of, p. 766.
Bill of MIl' of stocks, p- 181.
Body. against, return of. p. 836.
Bond of indemnity upon the claim of third party, p. 761.
Bond to preveot removal of geode attached, p, 888.
Bond to prevent removal of goods attached, approved of. by conltable, p. 868".
Bond to prevent removal of goods attached by constable, p. 867.
Certiftcate by coneteble to copy. p. 865.
Certiftcate on copy of attachment served, p- 754.
Certificate endorsed on inventory, p. 766.
Execution for failing to return, p. 834.
Interrogatories to 6heritr for flLiling to return execution ia co.tempt case.

p. 834.
Inventory, p. 7710
Inventory. certtncate by constable. p. 865.
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ATTACHYENT-continued..
Inventory or appraisal of property, p. 765.
Inventory of property, conetabte'e, p. 864.
Oath of appraisers, p. 766.
Property taken by constable defendant absent and no residence in the

county, p. 8110.
Redelivery or forthcoming bond given to constable. p. 866.
Return of arrest as to wttnese, p. 843.
Return of by constable, p- 865.
Return to, pp. 769, 772.
Return of attachment against absconding, ececeeled, or nonreeldeet debtor,

p. 770.
Return to where a vessel is discharged, p. 773.
Return where warrant or writ bu been discharged. p. 770.
Ships, return of warrant or writ on seizure of. p. 770.
Surety, oath of on bond to prevent removal of good. attached. by eoustable,

p. 868.
Undertaking by plaintiff to prosecute action eoncerning attached. property.

p. 767.
Witness, against, pp. 738, 139.
Witness for contempt before coroner. p. 842.

BAIL
AffidaTit as to correctness of copy, p. 774.
Affidavit of juet.iflcet.ion of auretiea, p. 740.
Attachment, on arrest under, p. 835.
Affida.vit of sheriff when liable as bail to be exonerated, p. 839.
Aeknowledgment. certificate of, p. 149.
A88ignment of bond for jail liberties, p. 807.
Bond for liberties of the jail, p. 806.
Certificate to copy delivered to attorney, p. 750.
Certificate of clerk to deposit with him, p. 751.
Certificate of deposit of amount instead of bail, p. 751.
Certificate of magistrate on letting to, p. 722.
Certificate of surrender of defendant by his bail, p. 808.
Depulization sureties on bail to arrest principal, p. 808.
Justification, notice of, p. 750.
Notice of justification. p. 750.
Recognleence by witncsses after inquest. p. 858.
Return of arreet under order and holding for bail, p. 750.
Return of process where defendant let to, p. 774.
Return where defendant committed for want of bail. p. 752.
Return where defendant mekee deposit instead of ban. p. 751.
Undertaking on arrest, p. 848.

BODY EXECUTION
Affidavit of Imprfeoned debtor aD jwrtiee'. jUdgmeat to obta.in hi. diacbarge,

pp. 806 .t oeq.

BOND
See RepleviD.
Attachment. undertaking by plaintitr to prosecute action COIlcenaiD~ at-

tacbed property, p. 767.
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BOND----continued.
Exception to euretle•• p. 762.
Hebeae corpus, 00 issuance of, p. 814.
Undertaking of indemnity against levy. p. 780.
Undertaking on arrest where personal property ill secreted, p. 183.

BONDS OF OFFICERS
Acknowledgment by party, p. 715.
Appointment to fill vacancy, p. 710.
Approval of, p. 711.
Clerk'. approval of, p. 711.
Deputy's bond, p. 714.
Oatb of Burety on, p. 711.
Renewed, p. 110.
Sheriff'., p. 709.
Vacancy, appointment to flll, p. 710.

CERTIFICATE
See Atta.ehment.

CERTIFICATE OF QUALIFICATION
See Qualification of officers.

CERTIORARI
See Return of proceSli.

CLAIM AND DELIVERY
See Replevin.

COMMITMENT OF PRISONER
See Inquest.

CONGRESSMAN
Return ehcwlng privilege of, from arrest, p. 7M.

CONSTABLE
See Attachment.
Bee Return of proce8s.
See Third party claim.
Acceptance of resignation of, p. 881.
Appointment iD cue of removal, p. 859.
Appointml"nt of by jUfltice8 of the peace, p. 859.
Appointment of to fll1 vacancy. p. 858.
Bond, approval of euret.iee, p. 862.
Certificate by clerk on eopy served on remove], p. 860.
Notice of electfon of, p. 858.
Removal of by justices 0' the peace, p. 859.
Realgneticn, acceptance of, p. 861.
Resignation of. p. 860.

CONSTABLE. SUMMONS TO ATTEND COURT
See Court,

CONTEMPT OF COURT
Coroner, before, witness, p- 843.

CORONERS
Alltlignment of dletrfcts in which coroners to act. p. 842.
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CORPORATION
Foreign, return of service upon. p. 758.
Foreign, service upon where no agent designated, p- 768.

COURT
Calendar of prisoners in jail before court. p. 733.
Proclamation of sberiff, p. 731.
Return to praecipe of district attorney. p. 731.
Return to praecipe where prisoners not all prought into court. p. 731
Sheriffs proclamation at, p. 731.
SummODS to constable to attend. p. 732.

DlltiOES
Bee Inquisition.

DEATH SENTEl'ICE
Execution of criminal, p. 747.

DEED
See Execution.

DELINQUENT COLLECTOR
See Return of proceee.

DESIGNATION OF CORONER TO ACT AS SHERIFI'
See Term of office.

DESIGNATION OF PLACE OF KEEPING OFb'ICE
See Office.

DESIGNATION TO ACT AS SHERIFF, NOTICE OF
See Term of office.

DISTRAINT
Affidavit of officer making distreee, p. 827.
Notice of sale in, p. 825.
Proof of posting notice of ..le, p. 828.

DRAINING SWAMP
Notice to party by constable, p. 877.

ELECTION
CODstable', notice of, p. 858.
Notice of, p. 829.

EXCEPTION
See Buret.lee.

EXCEPTION TO SURETIES
Bonds, sureties ou, p. 162.

EXECUTION
See Body exeeutioa.
Bee Levy.
Sec :{otlce of sale.
Bee Sheriff's deed.
Affidavit of delivery to sherilJ, p. 831.
Affidavit of overseer of poor on seeking to redeem properly. p. 796.
Amendment of sheriff's deed, p. 79l.
Answer of sheriff to interrogatories for failing to return, p. 837.
Appeal stayed by, or by injunction, .fter levy, p. 784.
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EXECUTION---coutinued.
Appeal stayed. by, return of constable, p. 876.
Arrest of defendant on, plaintift' notified by constable, P' 869.
Arrest of defendant on, plain tift' not notified by constable, p- 869.
Attachment for not returning, p. 834.
Attachment of property, execution for, p. 768.
Bill of sale of personal property, p- 781.
Certificate defendant is imprisoned on body, p. 838.
Certificate defendant is in CUi>JtOOy on body execution and that no executioa

bas been delivered, p. 838.
Certificate of copy of execution left with jailor by constable, p. 818.
Certificate of redemption by junior Judgment creditor. p. 792.
Certificate of redemption by senior judgment creditor, p. 793.
Certificate of sale of land, p. 789.
Certificate of service of justice's order under proceedings supplementary to,

p,819,

Certificate on redemption by judgment debtor, grantees, ete., p. 792.
Certificate of redemption by mortgagee. p. 794.
Deed on sale of leasehold estate, p. 790.
Fire, goods lost by, return of, p. 786.
Goods unsold for want or bidders, return, p. 783.
Goods unsold, return of by constable, P' 876.
Injunction stayed by or by appeal arter levy, p. 184.
Interrogatories to sherifi' respecting failure to return, p. 838.
Inventory by Constable where articles numerous, p. 874.
JUdgment vacated, return of. p. 785.
Levy by constable, p. 874.
Levy by constable where articles numerous, p. 874.
Notice to plsintift' of arrest of defendant by constable, p. 810.
Nulla bona against executor or administrator, p. 784.
Nulla bona, but defendant arrested by constable, p. 875.
Nulla bona and defendant not arrested by constable, return of, p. 87ft
Nulle bona nor body seized by constable, p- 875.
Nullil bona return, a.a to part, p. 782.
Nulla bona return by constable, p. 874.
Nulla bona return where but one of two joint debtors were eereed, p. 783.
Postponement of Bale, p- 787.
Proof tbat execution baa not been returned, pp. 832 et seq.
Property unsold for want of bidders, return of, p. 783.
Redemption by junior judgment creditor, certificate of, p. 792.
Redemption by mortgagee. certificate of. p. 794.
Redernpttou by senior judgment creditor, eert.lftcate of, p, 793.
Redemption, certiftc&te of by judgment debtor's grantees, etc., p. 192.
Redemption. statement of to lile in clerk's office. p, 796.
Replevined goods, return of, p- 785.
Return defendant not found by coneteble, p. 869.
Return nulla bona, p. 782.
Return of arreat of one defendant, other not. found, by constable, p. 889.
Return at process by constable, satisfaction of, p. 874.
Return of, satisfaction in part, by constable, p. 874.
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BXECUTION-c-contlnued.
Return of tltayed by appeal after Ie.".., p. 784.
Return of etared by appeal before levy. p. 784.
Return of eervlce of warrant where defendant acres ted and plaintifl' notified

by constable, p. 869.
Return to writ of, p. 808.
Return where money i. realiz.ed and baa been applied to payment of other

Ilene, p. 786.
Return where plaintiff neglects to point out premise. iDvolving real prcper ty,

p. 80V.
Sheriff's deed on Bale of leasehold estate, p. 790.
Surp lua property eeieed, return of levy and eale, p.785.
Where whole amount made, p. 783.

EXECUTION OF CRIMINAL
Certificate of, p. 147.
Invitation to attend, p. 747.

EXECUTIO)/. RESISTA."CE TO
See Return of process.

FIRES
Certificate annexed to testimony taken on inquest, p. 727.
Inquests witb respect to, p- 727.
Jury to investigate, oath of foreman, p. 725.
Oath to jurors, p. 725.
Oath to WiWe98 on investfgatfon, p. 728.
Recognizance of by witness with euret.iee, p. 730.
Recognizance of witness at inquest, p. 129.
Subpoena for witness to investigate firea, p. 725.
Warrant of arrest, party charged by inquest with crime, p. 7280
Warrant of commitment of the lncendlarj-, p. 7211.
wttneesee, recognizance of at inquest, p- 729.
Witnese, examination of before jury, p. 728.
Witness, oath to, p. 726.
Witness, recognizance of with eurety, p. 730.

FORCIBLE ENTRY
See Landlord and tenant.
Certificate of notice of issuing praecipe Ie, p. 8tO.
Return to praecipe for summoning iW'1 in case of, p. _,

FORECLOSURE
See Return of proeeee, p. 800.
See Sheriff's deed.
Recelpte annexed to report of eale, p. 801.

GAMBLING
See Search and. seizure.

GAMING
See Search and seizure.

GARNISHMENT
Notice of, p. 784.

GOODS PURCHASED FOR PRISONERS
See Jail.
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GUARDIAN AND WARD
Proof of service of citation upon guardian to anewer chergee, p. 830.
Return of proceee service upon lunatic and his guardian, p. 769.

HABEAS CORPUS
Bond to be given on issuing, p. 814.
Constable served, return of process, P' 310.
Coroner served, return of process, p- 810.
Mershef l served, return of process, p. 810.
Prisoner sick, return of, p. 811.
Return of service of, p. 809.
Return to habeas corpus, general form, p. 810.
Return where defendant released on, p. 804.
Return where party cannot be found, p. 809.
Return where party conceals himself, p. 810.
Return where party Dot in custody, p. 812.
Return where party served is sheriff, coroner, constable 01' marshal, p. 810.
Sheriff served, return of process, p. 810.
Sureties on bond given in [uatiftcetton, p- 815.

HABEAS CORPUS AD TESTIFICA."DUM
Writ of, pp. 813 et seq.

ffiGHWAYS
See Jury.
Notice to oecupant and commissioners in summoning of jury by constable,

p. 817.
HOMESTEAD

Appraisal of homestead, p. 787.

HOUSE OF REFUGE
Bee Jalla.

INCOMPETENT
See Return of process.

INDEMNITY BOND
Levy, against, pp. 778 et seq.
Replevin, plaintifl', to constable, third party claim, p. 873.
Third party claim, p. '163.
Third party claim against,. p. 161.
Third party claim in replevin by eonatable, p. 812.

INFANT
See Return of proceu.

INQUEST
Accidental choking in Iwallowing of food, p. 852~

Accidental drowning, p. 861.
Accidental taking of poison, p. 851.
Attachment againlt witness, p. 843.
Child falling in fire, death by reason, p. 853.
Commitment of priaoner by coroner, p. 856.
Death from delirium tremens, p. 852.
Death from jumping or falling from can, p. 853.
Deatb, old age, want of care and diet, p. 852.
Delirium tremens, death from, p. 852.
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INQUEST--eontiDued.
Examination of accused, p. 854.
Food, want of, intemperance, death from, p. 852.
Homicide case, p. 850.
Infant, upon body of, p- 847.
Inquisition, general form, p. 844.
Jumping or falJillg Crom cars, death by reason of. p. 853.
.Iuror'a oath, p. 745.
Killing, justifiable homicide. pp. SoH et St'q.

Killing, manslaughter in the first degree. p. 846.
Killing, manslaughter in the second degree, P: M-IU.
Killing, manaleughter in the third degree, p. 846.
Killing, murder in the first degree, p. 845.
Killing, murder in the second degree, p. 846.
Natural death, p. 851.
Notice to district attorney of holding with respect to sanity of prfeoner,

p.744.
Oath of jurors, insane prisoner. p. 745.
Oath of jurors, pregnant woman, p. 745.
Oath to foreman of jury, p. 843.
Oath to interpreter, p. 844.
Oath to jurors, p. 844.
Oath to witness. p. 844.
Oath where juror objected to, p. 745.
Old age, death from, p. 852.
Person found dead with marks of violence, p. 847.
Pregnant female, notice of, p. 744.
Pregnant female, inquisit.ion respect.lng, p. 741.
Pregnant female, oat.h of jurare, p. 745.
Recognizance of witness, p. 856.
Return to attachment against witneee. p. 843.
Sanity of prisoner, inquisition ae to, p. 746.
Sanity of prisoner, oath of jurors, p. 746.
Subpoena for witness, p. 842.
Subpoena of district attorney to attend, p. 744.
Taking down of examination before coroner's jury, p. 863.
Warrant for arrest of party charged by inquest, p. 854.
WitnC88's oath, p- 844.

INQUEST AS TO PRISONER·S SANITY
See Inquest.

INQUISITION
Writ of, ae to damages. p. IH8.

INTERPRETER
See Inquest.

INVENTORY
Bee .Utacbment.
See Execution.

JAIL CAI.ENDAR O~' PRISONERS BEFORE COURT
See Court.
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JAIL LIBERTIES
See Bail.

JAILOR
See Undersbertffe, bailiffs. and deputies.

JAILS
Account against United States for support of prisoners. p. 743.
Account goods purchased for employment of prieonera, pp. 740, 741.
Account for transporting prisoners to state prteon, p. 742.
Physician, permit to furnish liquor to pr ieoners. p. 740.
Prisoners, support of, United States, p. 743.
Supporting prisoners, account a:;ainst United States, p. H3,
Transporting prisoners to house of refuge or reform school, p. 742.

JUDGMEliT
See Execution.
Affidavit of, amount due on, p. 795.
Assignment on veri1lcation, p. ;94.

JURORS
See Return of proceee.
Directions to deputy to summon. p. 733.

JURY
See Highways.
See Inquest.
Affidavit of eummonlng in plank road case. pp. 820, 840.
Oath of jurors on writ of inquiry, p, 815.
Return of praecipe in case of encroachment on highways by constable, p. 877.
Return of venire by constable, p. 813.
Writ of ad quod damnum, oath to jurors on, p. 811.

JURY, IliVESTIGATION OF FIRES
See Fires.

LANDLORD AND TENAliT
See Forcible entry.
Certificate of service of summons in summary proceedings to obtain posses

sian of lands, p- 821.
Certificate of service of summons in summary proceedings to obtain pOll'

session of lands where no person found in tenant's residence. p. 821.
Certificate of Benke of aummona in proceedings. to obtain poeeeaaion of

lands where no person reaides on premises, p. 822.
Certificate of service of summons. in summary proceedings to obtain poe'

session of land where premises not in same town with tenant. p. 822.
Certificate of service of eummone in summary proceedings to obtain posses

sion of lands where tenant absent, p. 821.
.Juror, default of, return of service to show ceuee. p. 823.
Praecipe, return of, for a jury in case of summary proceediuge to ubtain

poaeeealon of Iende, p. 823.

LEGISLATOR
See Congreeemea.
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LEVY
A.rticles too numerous to mention, endorsement of, p. 77••
Bond against, p. 780.
Endorsement of, p. 778.

LUNACY
See Lunatfe.

LUNATIC
SPe Return of proeeea, lunatic.
Return to praecipe for summoning jury In ease of, p. 81••

MAGISTRATE ABSENT
See Return of process.

MAGISTRATE OUT OF OFFICE
See Return of proce8l.

MANSLAUGHTER
See Inquest-Killing.

MINOR
See Return of process.

MORTGAGE
See Notice of sale.
See Sheriff"s deed.
Affidavit of agf ot of amount due on, p. 795.
AlJ8ignment of, veri6cation by witness, p. 79..

MURDER
See Inquest.

NE EXEAT
See Bail bond.
See Return of process.

NEW SHERIFF
See Term of office.

NONPAnlENT OF MONEY
See Powers and duties.

NOTICE
See Draining swamp.
See Forr.ible entry.
See Highways.

NOTICE OF EXECUTION OF WRIT OF AD QUOD DAMNUlI
See Writ of ad quod damnum.

NOTICE OF INQUEST
See Inquest.

NOTICE Of' SALE
Decree of partilion, p. 798.
Forecloeure, decree of. p. ;98.
Pereonal property, p. 78l.
Real estate, p. 787.-
Vellsel under order of officer. p. 771.

NOTICE OF TIIIRD PARTY CLAIM
See Sheriff'. jury.
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OATH OF JURORS,
See Jury.
See Sberiff's jury.
Apprai!lal of homestead, p. 788.

OATH OF OFFICE
Constable's, p. 709.
Coroner's, p. 709.
Sber ifl'a, p, 709,

OATil OF SURETY ON BOND
Generally, p. 711.

OATH OF WITNESS
See Witnessefl.

OATH TO JURORS ON WRIT OF AD QUOD DAMNUM
See Jury.

OFFICE
Designation of place of keeping, p- 713.

OLD SHERIFF
See Term of office.

PARTITION
See Notice of sale.
Final report of eale under decree tn, p. 802.
Report of eale te, p. 801.

PENITENTIARY
See Jails.

PETITION
Wrecked property, p. 828.

PHYSICIAN FOR JAIL
See Jails.

PLANK ROAD CASE
See Jury.

PREGNANT FEMALE
See Inquleitfon.

PRISONERS
See Jails.

PRISONERS, CALENDAR OF IN JAIL
See Court,

PRISONERS, SUPPORT OF
See Jails.

PRISONERS, TRANSPORTATION OF
See .Iatla.

PROBATE OF WILL
See Administration of estate,
Proof of service of citation to attend, p. 829.

PROCESS
Receipt of, endorsement, p. 784.
Representation that 8berill ie in cuetody for nonpayment of money, p. 718,
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PROCLAMATION
See Court.

QUALIFICATION OF OFFICERS
Certificate at, p. 711.

RECEIPT FOR PROPERTY
Property levied upon, receipt to oftlcer. p. 77••

RECEIPT OF PROCESS
Admission of criminal, p. 118.
Execution, receipt of, p. 775.

RECEIPTS
Money from judgment debtor, P' 175.

REDELIVERY AND FORTHCOMING BOND
A.ttachment, defendant giving to eonetable, p. 801.

REDEMPTION
See Execution.

REFORM SCHOOLS
See Jails.

REPU;VIN
Approval of bond by sheriff, p. 760.
Bond. p. 159.
Bond by defendant to retain property, p. 760.
Bond to retain property by defendant, p. 762.
Execution, return of where goods are replevined, p. 785.
Indemnity bond by plaintiff to constable on third party claim, p. 873.
Property taken, defendant not found by constable, p. 811.
Return of order for delivery of property, p. 761.
Return, property claimed by third pec:ion after taken by eonatable, p. 871.
Return, property not found by constable, p. 812.
Return, property taken, defendant not found, service on agent, by can

stable, p. 871.
Return, property taken, defendant nonresident, no agent, by constable, p. 871.
Return, property taken from defendant and personal service on him by

constable, p. 870.
Return to order for delivery of property where unfound, p. 16.t.
Undertaking, p. 159.
Undertaking by defendant to retain property, p. 760.

REPORT OF SALE
Order of court made pursuant to, p. 111.

REPORTS
Annual of sheriff, p. 840.
Coroner's, of property found upon decedents, p. 857.
Oath to account rendered by sheriff, coroner, or constable, p. 841.

RESCUE
See Return of proces8.

RESIGNATION
See Couetable.

RESIGNATION OF SHERIFF
See Term of office.

INDEX TO FORKli

RESISTANCE
See Return of procee•.

RETURN OF PROCESS
See Landlord and tenant.
Administrator or executor, nuna oona return against. p. 784.
Affidavit of summoning jury in plank road case, pp. 820, 840.
Affidavits, service of. p. 755.
Another county, service in, endorsement of warrant, p. ;22.
Arrest and defendant sick, p. 752.
Arrest and detention of canal boat by constable, p. S7f).
Arrest and escape in consequence of fire in jail, p. 805.
Arrest and rescue, return of, p. 752.
Arre!>t for larceny, warrant, property found, p. 721.
Arrest of one defendant, other not found, by constable. p. 889.
Arrest all warrant, defendant let to bail, p. 122.
Arrest, return of by constable, plaintiff not notified. p. 869.
e rrest. war-runt of, p. 7~O.

Attachment, body, p- 836.
AUat'hment, constable's, p, 865.
Attachment for not returning an execution. p. R34.
Attachment o! witness, p. 739.
Attl1C'hment, return of, pp. 769, 772.
Attachment. return of against absconding, concealed, or nonresident debtor.

p. ;;0.
Attachment, return of warrant or writ of seizure of ships, p. 710.
Attachment, return of where a vessel discharged, p. 773.
Attachment where warrant or writ has been discharged, p. 770.
Bail, defendant let to, p. 714.
Bnlf, defendant let to after arrest, p. 722.
Body attachment, p. 836.
Certificate defendant is imprisoned on body execution, p. 838.
Cert lflcuta of deposit of amount instead of bail, p. 751.
Certificate of service of subpoena on witness, p. 839.
Certificate of service of summons in summary proceedings to obtain po,,

session of lands. p- 821

Cer ttficate of service of summons in summary proceedings to obtain pas.
sesetoe of lands where no person found on premises. P. 822.

Cer t.iflcnte of service of summons in summary proceedings to obtain po~·

!lession of lands where no person reeldee on premise". P< R22.
Certificate of service of summons in summary proceedings to obtain po~seR

alon of land where no property fount! at tenant's rc-Idence. fl. H:!1.
Certificate of service of summons in summary proceedings to obtain posses

sion of Ianda where tenant is ahse nt , p. 821.
Certificate of service of summons in summary proceedings to obtain pOMaes.

elon of lands where the premises are not in tbe same town with tenant.
p. 8220

Certifleate that defendant evades tlervice. p. 758.
Certiorari, proof of service of, p. 812.
Certiorari. return to, general form. p. 813.
Constable, defendant not found. copy left at residence, p. 862.
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RETURN OF PROCES8--eontinued.
Constable served in habeas corpus, p. 810.
Constablc'e, on corporation having designated agent, p, 8M.
Constable's, on corporation not having designated agent. p. 864.
Constable's, service on one personally on another by copY. p. 863.
Constable's, where defendant not found, p. 863.
Constable's, where severn! defendants served, p. 863.
Constructive service of summons and complaint, p. 757.
Coroner served in hubeee corpus, p. 810.
Corporntion, return or certiflcute of service upon, p. 757.
Corporation, ser-vice upon where no agent designated, p. 758.
Corporatlou. summons under highway laws by constable, p. 870.
Custody, party not in, return of process, proof of service of certiorari, p. 812.
Death of defendant, p. 753.
Defendant committed for want of bail, p. 752.
Defendant in custody on body execution but no execution ha. been delivered,

p. 838.
Defendant not found, by constable, p. 869.
Defendant not found, copies left at realdcnce by oonetablee, p. 887.
Directions to deputy and return to SIIOImons for jurors, p. 733.
Drainlng swamps, summons in connection with by constable, p. 877.
Endorsement of receipt of execution, p. 775.
Execution enjoined after levy, p. 784.
Execution, goods lost by fire, return of. p. 788.
Execution, levy of on numerous articles by constable, p. 874.
Execution nulla bona by constable, p. 874.
Bxecutton nulla bona nor body execution served by constable, II. 875.
Execution, proceeding under stayed by appeal, by constable, p. 878.
Execution. satisfied in part, by constable. p. 874.
Execution stayed by appeal before levy, p. 784.
Execution where whole amount made, p. 783.
Executor or administrator, nulla bona return against, p. 784.
Executor or edmlnietrator, service of citation to answer ehergee, p. 830.
Fire, goods lost by, return of execution, p. 786.
For collection of finea, p. 823.
Foreclosure, report of sale on, p. 800.
Goods unsold, return of by eonetuble, p. 876.
Guardian, return of citation to answer charges, p. A30.
Habeas corpus, prisoner sick, p. 811.
Indemnity. refusal of plaintiff to give, p. 783.
Infant, service upon under 14 yl'ars of age, p. 759.
Interrogutoelea to sheriff in failing to return execution, p. 838.
Judgment vacated, return of, p. 785.
Juron summoned, return of eervlce, p. 734.
Jury list, summoning of jury, p. 736.
Justice's summons under IllWS for opening highway., by ecnetable, p. 871.
Larceny, property found, p. 721.
Levy of execution by constable, p. 874.
Liens, money applied to, return of execution, p. 7A6.
Lunacy, return to praecipe lor summoning jury in. p. 819.
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RETURN OF PROCES8----continned
Lunatic, service of summons and complaint upon, p. 75•.
Magistrete, issuing warrant, absent, p. 721.
Magi!ltrate issuing warrant out of omee, p. 721.
Marshal served in bebeea corpus, p. 810.
Ne exeat to, p. 774.
Not found return of, p. 755.
Not found, some of defendants, p. 720.
Notice to return execution and service of affidavit of delivery, p. 832
Notice to sheriff to make. p. 830.
Notification of the comptroller where party ebeent, p. 8~5.

Nulla bona, p. 782.
Nulla bona as to part, p. i82.
Nulla bona against executor or administrator, p. 784.
Nulla bona where but one of two joint debtors was served, p. 783.
Praecipe for jury in case of encroachment on highways, by constable, p. 8H.
Praecipe for jury in summary proceedinga to obtain poeeeeelon of lands.

p. 823.
Praecipe for summoning jury in cue of forcible entry, p. 820.
Privilege from arreet, p. 754.
Proof of service of notice to make, p. 831.
Proof of service of notice to return an execution, and service of affidavit ot

delivery, p. 832.
Property taken, defendant not found, by constable, p. 871.
Property unsold for want of bidden, return of. p. 783.
Rescue, p. 788.
Resistance to, p. 719.
Wanant for collection of unpaid texea, p. 824.
Warrant of arrest, p. 720.
Warrant of arrest and commitment to jail, p. 720.
Warrant of comptroller against defaulting canal collector, p. 825.
Warrant of county treasurer against delinquent collector, p. 824.
Warrant under un imprisonment act, p. 840.
When party served ill sherift', coroner, constable, or manhal in habeas

corpus, p 810.
Where defendant makes deposit instead of bail, p. 751.
Where defendant released on babeae corpus, p. 804.
Where party conceals himself in habeas corpus, p. 810.
Where plaintiff neglects to point out premises in writ of poesesalon, p. 8Of)'
Witness concealtng himself, subpoena, p. 7::18.
Witnese, sick, p. 739.
Writ of ad quod damnum, return of execution, p. lU8.
Replevined by constable, claimed by third party, p. 872.
Replevined goods. return of, p. 785.
Replevined property not found by constable, p. 872.
Replevined. property taken, defendant not found, no agent, by constable,

p. 871.
Replevin, property taken, defendant Dot found, service on agent by con

stable, p. 871.
Replevin. property taken from defendant, and service on him, p. 870.
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RETURN OF PROCES8--continued.
Replevin, return to order for delivery of property. p. 781.
Rescue and resistance to an execution, p. 119.
Rescue and resistance to criminal process. p. 719.
Rescue, return of, p. 786.
Return of arrest on execution uge inet body. p. 803.
Return of arrest under order and holding for bail, p. 750.
Return of arrest where defendant is let to bail on hody executton, p. 803.
Return of summoning grand jury or talesmen, p. 735.
Return of service of habeas corpus, p. 809.
Return of service of warrant by constable where defendant arrested and

plaintiff notified. p. 869.
Return of service upon foreign corporation who has designated. agent in

state, p. 757.
Return to an order for delivery of property where unfound, p. 764.
Return to body attachment, p. 836.
Return to praecipe to dietrfct attorney, p. 731.
Return to praecipe where prisoners not all brought into court. p. 132.
Return to venire for foreign jury, p. 736.
Return where defendant is discharged from custody under insolvent l&w8,

p. 804.
Return where one is taken and one cannot be found on arrest, p. 804.
Return where party cannot be found in habeas corpus, p. 809.
Search warrant for delivery of official books and papers, p. 723.
Search warrant for stolen goods, p. 723.
Search warrant, stolen goods, pereon arrested, p- 724.
Search warrant under statutes to prevent gaming, p. 624.
Service of citation to attend probate of will, p. 829.
Service of order upon defaulting juror to show cause in eummery proceed-

ings, p. 823.
Sheriff served in habeas corpus, p. 810.
Sick prisoner, return of babeee corpus, p. 811.
Sick witness, p. 739.
Stolen goods, others found in place searched, supposed to be stolen, p. 724.
Subpoena in civil cases, p. 738.
Subpoena in criminal case, p. 737.
Subpoena where witness conceals himself, p. 738.
Summons and complaint upon a lunatic and his committee or guardian,

p. 750.
Summons and complaint upon &. corporation who has no designated agent,

p. 758.
Summons and complaint upon an infant under 14 years of age, p. 759.
Summons and complaint upon a Ringle defendant, p. 756.

Summons and complaint upon several defendants at different ttmee, p. 764.
Summons and cum plaint, service of upon a corporation, p. 751.
Summons delivered to defendant by constable, p. 862.

Summons in civil cue, p. 738.
SummODS personally served by constable, p. 802.

Summons under highway laws, by constable, p. 876.
Surplus property seized, return of execution, p- 1'86.
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RETURN OF PROOESs-ro.ti.ued.
To attachment for wttnese, p. 843.
To jury1ist drawn at court. p. 736.
Vacation of judgment, return of, p. 786.
Venire of jury by constable, p. 873.

RETURN OF PROCESS, INSANITY
See Lunatic.

asrunx m' HABEAS CORPUS
General form, p. 811.

RETI;R:-i OF SERVICE OF SUMMONS AND COMPLAINT UPON FOREIGS
CORPOIliTION

See Corporation.

SALE
See Execution.

SEARCH A~D SEIZURE

Other goods found in place designated in warrant, supposed to be stolen,
p. 724.

Return of searcb warrant for stolen goods, p. 723.
Return, eeareh warrant under gaming statutes, p. 724.
Return of warrant. stolen goods, when found. p. 723.
Search warrant ior delivery of official books and papers, p. 723.
Search warrant, return of for delivery of official books Mod papers. p, 723.
Search warrant, stolen goods found, person arrested, p. 724.
Search warrant. stolen goods, wben found. p. 723.

SENATOR
Privilege from arrest. p. 754.

SENTENCE, DEATH
See Execution of criminal.

SERVICE OF PROCESS
Notice to juror who cannot be persone.lly served. p. 734.
Receipt of papers for. p. 748.

SHERIFF'S DEED
See Execution.
Foreclosure, decree of, p. 799.
General form, p. 797.
Partition sale, deed for. p. 802.

SHERIFF'S JURY
Inqu iait ion of jury upon claim to property, p. 778.
Inquisition of jury upon third party claim, p. 778.
Notice to party of claim to property end calling for jury to tel same, p. 777.
Oath to jurors, p. 777.
Oath to witness, p. 777.
wtmese, oath to, p. 778.

SPECIAL DEPUTY
Request to appoint, p. 715.

SUBPOENA
Coroner's, p. 842.
wttneee, Issuance by coroner, p. 842.
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SUBPOENA FOR WITNESS
See Fires.
Certificate of service of, p. 839.

SUMMONS
See Return of process-

SUMMONS TO CONSTABLE TO ATTEND COURT
See Court.

SUPPLEMENTARY PROCEEDINGS TO EXECUTION
See Execution.

SURETIES
Bonds, exception to sureties on. p. 762.
Justification of on habeas corpua bond, p. 8Ui.

SURRENDER BY BAIL
See Bail.

TAX COLLECTOR
See Return of process.

TERM OF OFFICE
Acknowledgment of new flheri" of receipt of jail", etc., p. 713.
Appointment of person to execute office of sheriff, p. 717.
Al'Il'dgnment by old sheetff to new, p. 712.
Coroner. designation of to act Q sheriff", p. 717.
Deputy's resignation, p. 71.8.
Designation of coroner to execute office of sherill'. p. 717.
Notice of deeignatton to act as sheriff, p. 718.
Removal from office of undersheriff or deputy, p. 718.
Removing of undersheriff Or deputy, p, 718.
Reslgne tion of AherifT. p. 716.
Undersheriff or deputy, resignation, p. 718.

THIRD PARTY CLAIM
Attachment, bond of indemnity upon (l claim to attached property, p. 767.
Bond by claimant to plaintirr to prevent constable attaching, p. 888.
Indemnification egulnet claim of in replevin by constable, p. 872.
Indemnity against. p. 763.
,Jury, sheriff's, notice of claim and calling for jury, p. 777.
Notice of. p. 781.
Redelivery and forthcoming bond given to eonetable, p. 866.
Refusal of plaintiff to indemnify again.t, return, p. 763.
Replevin by constable, p- 872.

TRANSPORTATION OF PRISONERS
Bee Jail •.

TRANSPORTING PRISONERS TO HOUSE 01' REFUGE OR REFORM
SCHOOL

Bee Jail ••

UNDERSHERIFFS, BAILIFFS AND DEPUTIES
Deputir.ation of special deputy, p. 716.
Deputy, appointment of, p. 713.
Deputy, request for appointment, p. 715.
Jailor, appointment of. p. 713.
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UNDERSHERIFFS, BAILIFFS AND DEPUTIES--<:ontinu.d.
Removal from otlice of undersheriff or deputy, p. 718.
Request to appoint special deputy I p. 715.
Resignation of undersheriff or deputy, p. 718.
Underaherfff, appointment of. p. 713.

UNDERTAKING
See Bail.
See Bond.

UNITED RTATES, ACCOUNT FOR SUPPORT
See Jelle.

VACAKCIES IN OFFICE
See Term of office.

WARRANT OF ARREST
See Return of process.

WITNESSES
See Attachment,
See Inquest.
See Sheriff's jury.
Oath to witness on writ of inquiry, p. 8U.
Recognizance of. see Inquest, p. 856.

WITNESSES TO INVESTIGATE FIRES
See Ffres.

WRECKED PROPERTY
Appraisal of, p. 827.
Notice of. p. 828.
Petition for Bale of damaged, p. 828.

WRIT OF AD QUOD DAMNUM
Inquisition on, p- 817.
Notice of execution of, P. 816.
Return of execution of, p. 818.

WRIT OF PROCESS
See Execution.
Notification of comptroller in eertaln CI.ee8, p. 824.
Return of. p. 808.

IOli~

END or VOLUME




