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7 casé . This problem is conventmnally referred to as th?e'
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“Détermining that:asfederal: districticourts hasmugisdlctro ngtogheariaicase ,

fdoesnot _niecessarily” ‘détérmine what Jaw it’s should To é‘lﬂtoﬁlr@(jemdmg ’the

iz S

:

Erie Railroad Co. v. Tompkins, 304 U.S. 64, 58 S.Ct.
(1938), infra p. 498.

1. State Law as the Prima Facie Applicable Law

The starting place in the consideration of the questlon whether state law
or federal law is_to be ggphed to a legal co controversy is the organization of
our federal system. , In a subtle and masterfulitreatment of the problem,

(Hart; The Relations Be_tween State and Federal Law, 54 (Colum.L.Rev. 489
(1954),* ‘Professor 'says in small part, 54 Colum.L.Rev. at 489-497:

817

ml@ﬁ spea Jin relation to any particular question with¢only)

@the long runjand in the large,(this must be so,
! (repeatedly subjected, llkéavlov S dogsﬁo two or moregmconmsten
j i(jf ‘dlrectlons;)@' 1t hout means of resolving the inconsistencies,jcould
a .

\{suffer agfervous breakdown.)
' “Yet fthe sources of the law\sfwhlch say what Amerlcansm) may or

must do or no@ and what happens if they act differently, or which seek
to influence by official action what they are able or choose to do on their

' harmony are) correspondingly (complex. )

R A

“In any system of government, responsibility for doing these
things is divided among the government’s various branches. In a fed-
eral system, it is further divided between the federal government and
the governments of the states and their political subdivisions.

* #* *
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_&gmﬁcant]y[ﬁ?ﬂ?ﬂ@than (in the constitutions of the states) These
~ constitutions assume responsibility for dealing, and claim authorlty to
deal, with the whole gamut of problems cast up out of the flux of
every day life in the state, save only in the particular respects in
which the Federal Constitution or sta statutes deprive the states of any
competence whatever or provide for an overriding or displacing feder-
al ]aw ‘They announce clearly, in Madison’s words;j thatiwhereas the -
owers: of: the federal government ‘consist. Of-SpeCIal ‘grants@taken

thé “géﬂeral ‘mass with special exceptions-only.”

1governs: daily living(in the United States-zi_s‘_;-

(onelultimately authoritative(voice) however(difficult)it may be on occao'
(ﬂ_ dlscern m advance{whichjof)two or more{con 1ctmg:§r01ces eally car-

il in the end to(react as the dogs did.) Th gsocieajﬁ)llecﬁvely,'wou d,

own account in the infinity of situations in which they have to demde _
whether to do or not to do something{are exceedingly(diverse.
__evelomg the necessary mechanisms for evokmg or en orcmg

“Nowhere is the theory and practice of m&@norex

general mass of power [we, the state governments] possess
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