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§ ll:!. Construction with reference to common law.

- Whether a clause in the Constitution is to be restricted by the rules of:the-
English law as they existed when the Constitution -was adopted depends upon*
the terms or the nature of the particular clause in question.* The(common law)
o be applied in construing constitutional provisions (must{be)correlated{in)

! the Constitution, (and)€annot(bel(a common-law] principle) which was-
(of) the (organicllaw) Where) the- scope’
[isfto{beldeterminediasfitje z

It is apparent,

that the (common law) does not govern the construction of all
constitutional provisions; and the Supreme Court has declared thal@applying

the doctrine which justifies (recourse XtoXthe (common law) for constitutional
construction, (that)doctrine, like other canons of construction, : to)
(more compelling)(reasons:(whenever( theyYexist¥ Such (compelling Xfeasons )
include incongruity with the intent of the adopters or alteration of the plain
purpose of the provisions.

(Gonimustbe)so ¢ Jas @olgiveleffectiioythelintentionfoflthe (peoplekgho
GdoptedfiYandwhildifwilllbeXonstrucdlwithlreferencgio)the doctrines of the
common lawJits{intentwill never be overruled by them.” Manifestly, where a
constitution is in conflict with the common law, the former will prevail over
the latter; and this is so, whether the conflict is as to a right or a remedy.?

application_of the doctrine is further subject to the qualification that (the)
(common-law)(@rule) if and when invoked, (shall/be)Yonenon (rejectedby)/our)
(ancestors Xas {unsuitedXto)their) civil or (political [condition Not all Englis

practices prior to the American Revolution should be thought to be part of
American constitutional law, for if that were so, the procedure of the first half
of the 17th century would be fastened upon the American jurisprudence like a
straightjacket, only to be unloosed by constitutional amendment.'’ Further-
more, (many) English common-law (practices)were) exceedingly (primitive,) espe-
cially in the area of the First Amendment freedoms, ar_ld it has ‘beel_'l noted that
a large purpose of the First Amendment was to repudiate the English common
law."" The same can be said in reference to other areas of American constitu-
ry) English or colonial shoudsla'n'

tional law.(Eighteenth century)English or colonial(l d (1
(thelway[gfthe Supreme Court@shioning.ewg’rule,‘to better{re
(humane]values fﬁﬁ__f_n_a[urmg}eocicqﬁ




