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Source: http://www.uiowa.edu/ifdebook/faq/Rule_of_Law.shtml
“Economic growth, political modernization, the protection of human rights, and
other worthy objectives are all believed to hinge, at least in part, on ‘the rule of law.’”
--World Bank, The Rule of Law as a Goal of Development Policy

I.

Introduction to the Rule of Law

Politicians, lawyers, economists and policy-makers often use the term “rule of
law” to characterize a certain type of legal-political regime. As the pace of globalization
has increased in the past two decades, many developing countries have prioritized their
policy agendas to promote the rule of law. This FAQ provides an introductory
explanation of the concept of the rule of law and how it relates to development. It
concludes with a brief description of some of the criticisms that have been made about
the concept of the rule of law.

II.

What is the Rule of Law?

The rule of law does not have a precise deﬁnition, and its meaning can vary
between diﬀerent nations and legal traditions. Generally, however, it can be understood
as a legal-political regime under which the law restrains the government by promoting
certain liberties and creating order and predictability regarding how a country
functions. In the most basic sense, the rule of law is a system that attempts to protect
the rights of citizens from arbitrary and abusive use of government power.

A. Elements of the Rule of Law
In his book The Morality of Law, American legal scholar Lon Fuller identiﬁed
eight elements of law which have been recognized as necessary for a society aspiring to
institute the rule of law. Fuller stated the following:
1. Laws must exist and those laws should be obeyed by all, including government
oﬀicials.
2. Laws must be published.
3. Laws must be prospective in nature so that the eﬀect of the law may only take place
after the law has been passed. For example, the court cannot convict a person of a
crime committed before a criminal statute prohibiting the conduct was passed.
4. Laws should be written with reasonable clarity to avoid unfair enforcement.
5. Law must avoid contradictions.
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6. Law must not command the impossible.
7. Law must stay constant through time to allow the formalization of rules; however,
law also must allow for timely revision when the underlying social and political
circumstances have changed.
8. Oﬀicial action should be consistent with the declared rule.
Standing alone, these eight elements may seem clear and understandable. But
they are actually diﬀicult to implement in the real world because governments are often
compelled to prioritize one goal over another to resolve conﬂicts in a way that reﬂects
society’s political choices. For example, making too many laws that are too detailed and
speciﬁc may make the legal system too rigid. Inﬂexibility could cause the courts of a
country (judiciary) to neglect the human element of each particular case. Additionally,
instead of only applying prospectively, some laws are meant to apply retroactively, or to
past conduct, because they were passed with the speciﬁc intent of correcting the
conduct in question. Fuller recognized these conﬂicts and suggested that societies
should prepare to balance the diﬀerent objectives listed above.

B. Beyond Fuller’s Elements
Fuller’s criteria is helpful in understanding the rule of law because it outlines the
types of rules, or formal constraints, that societies should develop in order to approach
legal problems in a way that minimizes the abuse of the legal process and political
power. The rule of law, however, extends beyond mere regulations and is also shaped by
the so-called “institutional constraints” on government implied in Fuller’s elements.
One such institutional constraint is the existence of an independent judiciary; another is
developing ways of promoting “transparent governance.” Informal constraints, such as
local culture or traditions that may encourage citizens to organize their behavior
around the law, also help constrain the government, promote liberty and, therefore,
deﬁne the rule of law. Although still seemingly vague, the rule of law may be most
concretely deﬁned as a theory of governance relying upon a series of legal and social
constraints designed to encourage order and to prevent arbitrary and unreasonable
exercise of government power.

III.

The Rule of Law and Development

Multilateral institutions such as the World Bank and many policymakers
throughout the world believe the rule of law promotes economic development.

A. Theory
Modern economic development often comes with the introduction of a market
economy, or an economy based on private enterprise that does not rely on governmentplanned production. Max Weber, a famous sociologist and economist, has commented
that the capitalistic order upon which a market economy is based is organized upon a
rational, law-bound state. The market economy brings buyers and sellers to the market
for complex transactions and the international sale of goods. In the age of globalization,
players in the market economy can come from many diﬀerent parts of the world.
Law is important to the market economy because it is the common basis on which
parties can make agreements; it provides parties with conﬁdence that disputes can be
resolved eﬀiciently and fairly. For this reason, the predictability and order that the rule
of law promotes in substantive laws is viewed as the stabilizing force behind much
economic development. The rule of law helps set the “rules of the game” in critical
areas such as investments, property, and contracts.
The rule of law also serves as an important assurance of social rights and
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government accountability. Governmental restraint is especially critical for many
transitioning economies where a previously planned economy is to be transformed into
one that is market-based. When the government is no longer the sole owner of land,
capital, and labor, the rule of law guarantees that the crucial elements of the economy
will be free from arbitrary governmental actions. The rule of law thus assures market
participants that the government will adopt a hands-oﬀ approach to investments and
production, allowing those participants to fully exercise their rights in relation to land,
labor and capital.

B. Important Components of Rule-of-Law Reforms

i.

Court Reforms

The eﬀiciency of the courts is an important component in rule-of-law reforms as
the existence of a judiciary is a fundamental aspect of the rule of law. For the newly
independent states established after the downfall of the U.S.S.R., for example, providing
an eﬀicient means of dispute resolution was crucial to meeting the demands of an
increasingly privatized economy. At the most basic level, this simply meant that courts
needed to be available to adjudicate disputes and enforce resolutions. For countries
that are further along in the reform process, more complex structural reforms that
strengthen court capacity (i.e., training judges), independence, and transparency are
needed.
To increase accountability and transparency, information technology systems may
be installed to provide greater public access. To increase independence of the courts,
the government can provide them with funding that will allow them to make their own
ﬁnancial and administrative decisions. Furthermore, for countries that have already
established these structural reforms, to encourage the adoption of the rule of law, court
performance should be evaluated on a periodic basis. Independence, accountability,
eﬀiciency, access, aﬀordability, alternative dispute resolution mechanisms, and the
quality of professionals are some of the characteristics that may provide an accurate
measurement of the system’s success.
An example of success in this area of rule-of-law reform is the Arbitrazh courts in
Russia. Established to hear solely economic disputes, the Arbitrazh courts underwent
legislative reforms in 1991, 1992, and 1995. Those reforms led to personnel and
procedural safeguards, as well as the establishment of a higher-level appellate court.
The immediate result of the reforms was an increase in the number of cases ﬁled in the
Arbitrazh court system. Moreover, research has shown that despite Russia’s corruption
and localism problems, foreign litigants are treated fairly. Although there are
exceptions in some local regions, statistics indicate progress in court reforms and the
ability of the Arbitrazh courts to resolve basic commercial disputes in a timely manner. .

ii.

Legal Rules

Another important rule-of-law reform goal is to build the legal rules. As Fuller
stated, “laws must exist.” Economic reforms have generated a large number of new
economic laws in developing countries. Between 1990 and 1995, 45 developing and
former socialist countries enacted new investment laws or codes covering a wide range
of areas. Many of these investment laws were passed to liberalize the existing
investment regime in the developing country by oﬀering clear and broad legal
protection for all types of investments. In China, for example, overall national legislative
activities have seen continuous growth. This growth is evidenced by the fact that the
total number of laws, resolutions, and amended laws rose to 306 in 1993-1998 from
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only 60 between 1978 and 1983,the period during which economic reform began.

C. Institutional Encouragement on the Global Level
To encourage additional country-speciﬁc development, in the early 1990s the
World Bank and the International Monetary Fund (IMF) began conditioning ﬁnancial
assistance on the implementation of the rule of law in recipient countries. These
organizations provided aid to support initiatives in legislative drafting, legal
information, public and legal education, and judicial reforms, including alternative
dispute resolution. By conditioning funds on the establishment of the rule of law, the
World Bank and the IMF also hope to reduce corruption, which undermines economic
development by scaring away investors and preventing the free ﬂow of goods and
capital.
Currently, in its Millennium Development Goals (MDG), the United Nations (UN)
also champions the rule of law as a vehicle to bring about more sustainable
environmental practices. The MDGs are eight goals that the UN hopes to achieve by
2015 in an eﬀort to respond to the world’s greatest development challenges. The MDGs
call on nations to make laws in areas such as international environmental and energy
law, and also call on nations to encourage their citizenry to abide by those rules through
changes in custom. The UN explicitly acknowledges that achievement of the MDGs
rests heavily on the development of the rule of law, among other factors.

IV.

Criticisms of the Rule of Law

A. Law as the Ruling Standard
The very term “rule of law” suggests that the law itself is the sovereign, or the
ruler, in a society. As an ideal, the rule of law stands for the proposition that no person
or particular branch of government may rise above rules made by elected political
oﬀicials. These laws reﬂect the morals of a society, and in a Western democracy they
are supposed to be pre-established, formalized, neutral, and objective. Everyone is
subject to their dictates in the same way. The rule of law, therefore, is supposed to
promote equality under the law.
Critics of the rule of law, however, have noted that this system creates a ruling
elite that has the power to manipulate through the law. As Harvard law professor and
leader of the critical legal studies movement, Morton J. Horwitz, suggested, “By
promoting procedural justice [the rule of law] enables the shrewd,the calculating, and
the wealthy to manipulate its forms to their own advantage.” Scholars who agree with
this statement see the law as “indeterminate,” meaning that the law has no clear or
objective meaning. Consequently, the law cannot possibly serve as an eﬀective barrier
to the government’s abuse of power because power structures in society, not the law
itself, determine the outcome of legal issues and problems.
Because judicial interpretation and enforcement of the law is inﬂuenced by the
ruling elite, the rule of law does nothing more than legitimize already existing legal
relationships and power structures. The absence of predetermined outcomes coupled
with the possible inﬂuence of the ruling elite means that the obligations of equality and
predictability that the rule of law imposes are impossible to achieve. Although the rule
of law appears to be “objective,” meaning that it is fairly applied to all people, it is
actually subjective and unfairly applied. The rule of law theory has therefore gained an
undeserved legitimacy in the modern world.
Partly responding to the criticism outlined above, some scholars have commented
that part of the problem with the rule of law is its narrow conception. Instead of
viewing the rule of law solely as a judicially focused book of rules, scholars should focus
more on the informal and institutional constraints that restrict governments. For
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example, the moral and tradition-based restraints that societies impose on the
government should be given greater consideration in reforms and the overall
conception of the rule of law. These aspects of the rule of law are not subject to the
same type of manipulation. This broader conception may help avoid situations in which
the legal elite manipulate laws because by its deﬁnition the rule of law is not solely
dependent on the judiciary, which often reﬂects the power of the elite, for its power.

B.Additional Limits of the Rule of Law
Laws are often incapable of providing deﬁnitive standards of behavior because of
their complex structures and unavoidable ambiguities in language. As mentioned
previously, this often leads to the unpredictable application of the law. Critics of the rule
of law claim that due to the indeterminacy in the rules, at no time is a person fully
protected within a sphere of individual freedoms. Consequently, one can never be sure
that their actions are legitimate or their freedom justiﬁed. Furthermore, the rule of law
may not be tied to general notions of justice or fairness. The rule of law is therefore
sometimes criticized for tolerating extraordinarily unjust rules, rules that undercut the
theoretical justiﬁcation of the rule of law, the promotion of liberty and restrained
government.

C. Law & Development: Legal Transplantation
The term “legal transplantation” describes the phenomenon of borrowing legal
rules from other countries. Academic debates often center on the moral and practical
implications of legal transplantation and, by extension, the imposition of the rule of law.
Many developing countries, including China, Russia, Turkey and Japan, since the early
1900s, had varying legal traditions of their own. When developing countries such as
these adopt laws from other countries, the rules borrowed may not ﬁt the underlying
tradition, culture, and social context of the developing country. For example, Western
democracies tend to focus on individual liberties, which many people associate with
capitalism. Consequently, the Western notion of what constitutes the rule of law reﬂects
this world-view. Other legal structures, however, may emphasize communitarian duties
and responsibilities. Additionally, in the West, legal development occurred
simultaneously with social, political and economic development, while in countries such
as China, the creation of the rule of law has been driven in large part by the need to
contend and interact with more developed countries. Therefore, transplanted laws may
often be at odds with cultural, political and social norms since they were not
simultaneously created.
Legal transplantation is especially common in economic laws such as competition
(antitrust), consumer protection, intellectual property rights, and securities and
exchange regulations. In economic law, legal transplantation usually creates less
controversy than in other areas of laws such as constitutional, administrative or family
law. Seemingly, this is because economic law includes concepts such as eﬀiciency,
stability, and predictability in the marketplace, whereas on non-economic laws may cut
more deeply into a society’s culture. The transplantation of economic laws is still often
criticized, however, as being a form of subtle blackmail. Because Western societies
generally control access to the global market, to some extent, developing nations must
adopt the developed nations’ laws and understandings of the rule of law in order to
engage eﬀectively in global economic activity.

V.

Conclusion

As evidenced by the failure to arrive at a precise deﬁnition, the rule of law is a
complicated theory. As much as it embodies politics and the ideals of democracy, an indepth understanding of the theory must include the law’s interaction with language,
history, social structure, and culture. Importantly, the rule of law is more than just a set
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of rules and their judicial application. As a much-advocated theory in development
studies, the rule of law is also a matter of policymaking, institutional development, and
international politics.

Sources
ERIK G. JENSEN & THOMAS C. HELLER, EDS., BEYOND COMMON
KNOWLEDGE: EMPIRICAL APPROACHES TO THE RULE OF LAW (2004).
THE WORLD BANK, JUDICIAL SYSTEMS IN TRANSITION ECONOMICS: ASSESSING
THE PAST, LOOKING TO THE FUTURE (2005).
LON FULLER, THE MORALITY OF THE LAW, REV. ED. (1977).
BRIAN Z. TAMANAHA, ON THE RULE OF LAW (2005).
Robert Pritchard, The Contemporary Challenges of Economic Development,
in ECONOMIC DEVELOPMENT, FOREIGN INVESTMENT AND THE LAW, Pritchard Ed.
(1996), p. 1-10.
Antonio Parra, The Scope of New Investment Laws and International Instruments,
in ECONOMIC DEVELOPMENT, FOREIGN INVESTMENT AND THE LAW, Pritchard Ed.
(1996), p. 27-44.
Elinore Richardson & Stephen Shay, Taxation Policy, in ECONOMIC DEVELOPMENT,
FOREIGN INVESTMENT AND THE LAW, Pritchard Ed. (1996), p. 125-38.
WILLIAM E. SCHEUERMAN, ED. THE RULE OF LAW UNDER SIEGE: SELECTED
ESSAYS OF FRANZ L. NEUMANN AND OTTO KIRCHHEIMER (1996).
MARISE CREMONA, REGIONAL INTEGRATION AND THE RULE OF LAW: SOME
ISSUES AND OPTIONS, IN BRIDGES FOR DEVELOPMENT, DEVLIN &
ESTEVADEORDAL, EDS., INTER-AMERICAN DEVELOPMENT BANK (2004) p. 137-160.
Minxin Pei, Does Legal Reform Protect Economic Transactions? Commercial Disputes in
China, in ASSESSING THE VALUE OF LAW IN TRANSITION ECONOMIES, PETER
MURRELL, ED. (2001), p. 180-210.
Guri Ademi, Legal Intimations: Michael Oakeshott and the Rule of Law, 1993 WIS. L.
REV. 839 (1993).
Jason Whitehead, Toward a Critical Theory of the Rule of Law: A Review of William E.
Scheuerman’s Between the Norm and the Exception, 26 OKLA. CITY U. L. REV. 663
(2001).
Francis J. Mootz, Is the Rule of Law Possible in a Postmodern World?, 68 WASH. L.
REV. 249 (1993).
THE WORLD BANK WORKING PAPER SERIES, available at http://www.lse.ac.uk
/collections/DESTIN/pdf/WP70.pdf
John V. Orth, Exporting the Rule of Law, 24 N.C.J. INT’L L. & COM. REG. 71 (1998).
Albert H.Y. Chen, Toward a Legal Enlightenment: Discussion in Contemporary China on
Rule of Law, 17 UCLA PAC. BASIN L.J. 125, 131 (2000).
Ugo Mattei, A Theory of Imperial Law: A Study on U.S. Hegemony and the Latin
Resistance, 10 IND. J. GLOBAL LEGAL. STUD. 383 (2003).
NOTICE: Helen Yu and Alison Guernsey are not aﬀiliated with Freedom School.

6 of 8

4/17/19, 7:11 PM

What is the Rule of Law?

http://freedom-school.com/law/what-is-the-rule-of...

(This page was last modiﬁed on: 03/28/2019 16:22:09)

Specialty Areas

All the powers in the universe seem to favor the person who has confidence.

More & Other Information - Resource
Pages
Admiralty related items

Belligerent Claimant

Bonds

Attention Signing the Constitution Away

Citizenship / nationality related items

Education

Graphics
Jerry Kirk

Aware

Jurisdiction

Law related items

Lewis Mohr

Luis Ewing

Money

Oath related items

Reading Material

Reading Room

Stuﬀ

Tax matters

Travel related
AntiShyster Magazine

Video

NOTICE: The information on this page was brought to you by people
who paid this website forward so that someone such as you might also
profit by having access to it. If you care to do so also please feel
encouraged to KEEP THIS SITE GOING by making a donation today.
Thank you.

Freedom-School is not affiliated with the links on this page - unless otherwise stated.
This enterprise collectively is known and generally presented as "Freedom-School.com" - "we," "us" or "our" are other
expressions of Freedom-School.com used throughout. "You" is in reference to the user / visitor.
This is the fine print that so important. Freedom School and other information served is so for educational purposes only,
no liability expressed or assumed for use.
The information you obtain at this site is not, nor is it intended to be, legal advice.
Freedom School does not consent to or condone unlawful action.
Freedom School advocates and encourages one and all to adhere to, support and
defend all Law which is particularly applicable.
Information is intended for [those] men and women who are not "US CITIZENS" or "TAXPAYERS" - continued use,
reference or citing indicates voluntary and informed compliance. Support is not offered.
Freedom School is a free speech site, non-commercial enterprise and operation as
there is no charge for things presented.
Freedom-School.com site relies on this memorandum and others in support of this philosophy and operation.
The noteworthy failure of [the] government or any alleged agency thereof to at any time rebut anything appearing on this
website constitutes a legal admission of the fidelity and accuracy of the materials presented, which are offered in good

7 of 8

4/17/19, 7:11 PM

What is the Rule of Law?

http://freedom-school.com/law/what-is-the-rule-of...

faith and prepared as such by Freedom School and any and all [third] parties affiliated or otherwise. THIS IS AN
ELECTRONIC AGREEMENT AND IS A LEGALLY BINDING CONTRACT, EQUIVALENT TO A SIGNED, WRITTEN
CONTRACT BETWEEN PARTIES - If the government, or anyone else, wants to assert that any of the religious and/or
political statements appearing on this website are not factual or otherwise in error, then they as the moving party have the
burden of proof, and they must responsively meet that burden of proof under the Administrative Procedures Act 5 U.S.C.
§ 556(d) and under the due process clauses found in the Fifth, Sixth, and Seventh Amendments to the national
Constitution BEFORE there will be response to any summons, questions, or unsubstantiated and slanderous accusations.
Attempts at calling presented claims "frivolous" without specifically rebutting the particular claim, or claims, deemed
"frivolous" will be in deed be "frivolous" and prima facie evidence that shall be used accordingly. Hey guys, if anything on
this site is found to be in error a good faith effort will be made to correct it in timely fashion upon notification.
Freedom-School.com is not responsible for content of any linked website or material.
In addition, users may not use Freedom-School.com to engage in, facilitate or further unlawful conduct;
use the service in any way, or manner, that harms us or anyone connected with us or whose work is presented;
damage, disable, overburden, or impair the service (or the network(s) connected to the site)
or interfere with anyone's use and enjoyment of the website.
All claims to be settled on the land - Austin, Travis county Texas, united States of America, using Texas Common Law.
All parts of this contract apply to the maximum extent permitted by law. A court may hold that we cannot enforce a part of
this contract as written. If this happens, then you and we will replace that part with terms that most closely match the
intent of the part that we cannot enforce. The rest of this contract will not change. This is the entire contract between you
and us regarding your use of the service. It supersedes any prior contract or statements regarding your use of the
Freedom-School.com site. If there exists some manner of thing missing we do not forfeit our right to that thing as
we reserve all rights.
We may assign, or modify, alter, change this contract, in whole or in part, at any time with or without notice to you. You
may not assign this contract, or any part of it, to any other person. Any attempt by you to do so is void. You may not
transfer to anyone else, either temporarily or permanently, any rights to use the Freedom-School.com site or material
contained within.
GOOGLE ANALYTICS: While we do not automatically collect personally identifiable information about you when you visit
the Freedom-School.com site, we do collect non-identifying and aggregate information that we use to improve our Web
site design and our online presence.
Visitors to this site who have Javascript enabled are tracked using Google Analytics. The type of information that Google
Analytics collects about you includes data like: the type of Web browser you are using; the type of operating system you
are using; your screen resolution; the version of Flash you may be using; your network location and IP address (this can
include geographic data like the country, city and state you are in); your Internet connection speed; the time of your visit to
the Freedom-School.com site; the pages you visit on the Freedom-School.com site; the amount of time you spend on
each page of the Freedom-School.com site and referring site information. In addition to the reports we receive using
Google Analytics data, the data is shared with Google. For more information on Google's privacy policies,
visit: www.google.com/privacy_ads.html
Here is Google´s description of how Google Analytics works and how you can disable it: "Google Analytics collects
information anonymously, and much like examining footprints in sand, it reports website trends without identifying
individual visitors. Analytics uses its own cookie to track visitor interactions. The cookie is used to store information, such
as what time the current visit occurred, whether the visitor has been to the site before, and what site referred the visitor to
the web page. Google Analytics customers can view a variety of reports about how visitors interact with their website so
they can improve their website and how people find it. A different cookie is used for each website, and visitors are not
tracked across multiple sites. Analytics requires that all websites that use it must update their privacy policy to include a
notice that fully discloses the use of Analytics. To disable this type of cookie, some browsers will indicate when a cookie is
being sent and allow you to decline cookies on a case-by-case basis."

Presentation Copyright© 2007, 2019
All Rights Reserved

HOME

8 of 8

4/17/19, 7:11 PM

