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ADVERTISEMENT.

The American publisher of Crass’s HisTorY OF THE
En~cerisH Law believes he shall render the gentlemen of
the bar, and the public at large, an acceptable service, by
presenting them with a work, which has been very favor-
ably received in England. It is obviously a production of
great research, and though it is to be wished the author
had been somewhat less negligent in his style, it seems
better calculated to answer the purpose for which it was
intended, than the more voluminous work of Reeves, or
indeed any other treatise on the same subject within the
knowledge of the publisher. In the present edition, no
other liberties have been taken with the text than the oc-
casional correction of obvious errors. Some new referen-
ces have been added, and the Latin quotations and techni-
cal phrases have generally been translated and explained.
It was originally intended, that the explanations of the
origin and meaning of technical terms should have been
considerably more full, but it was found this could not be
done without unreasonably swelling the size of the volume.
The omission is the less important, because a reference to
Blackstone or Coke, books in every library, will generally
supply the information wanted. It was thought a table of
abbreviations of the titles of law books, would be of use,
and it has accordingly been added.

Burlington, Vt., April, 1881.
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 PREFACE. .

-

TaE subject of the following sheets is of such gelieral
interest, that any attempt to present it in a more inviting
and useful form may hope to meet with a favorable recep-
tion. The labors of those learned writers, whose re-
search, industry, and acuteness, have brought to light
numerous particulars illustrative of our legal antiquities,
are too voluminous to serve the purpose either -of the

professional student or of the public in general.

To give form and consistency to the numerous his-
torical notices. which lie. scattered in the works of others,
to present in a regular series all the most important facts
which serve to show the state of the English Law at
different periods, and to point out the various causes and
consequences of the successive changes as they -arose,
is the object of this work. Others have, likewise, had
a design in some respects similar; but have not put it
into execution in such manner as to preclude all farther
improvement. The works of Lord Coke abound with
histog,cal matter respectihg English law; but as he was
an expounder of the law, and history was a subordi-
nate consideration, he furnishes nothing like a regular
narrative on the subject. The same remark applies to
Mr. Justice Blackstone, unless his historical sketch, at
the close of his Commentaries, be excepted ; but this is
far too general to give a satisfactory view of the sub-
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ject. Sir Matthew Hale’s History of the Common Law,
though bearing this title, contains fewer historical facts
than either of the two preceding works; being, for the
most part, dissertations on disputgg points of history, in-
terspersed, no doubt, with some observations worthy of
notice. Mr. Reeves’ History of English Law came so
near in design and title to this work, that, when the
writer first obtained a view of it, which was not until
he had made some advances in his own, he conceived
that nothing remained for him to do but to abridge that
work, and carry it on to the present period; but on a
further perusal, he found his own plan to differ in so
many partictilars from that pursued by Mr. Reeves, that
he chose to follow his own course, and to quote that
gentleman (in whose work he found much that was valu-
able) in the same manner as he did other authorities.
These two works must therefore be considered as per-
feetly distinct, and differing from each other both in the
selection and arrangement of the materials. Mr. Reeves’
work contains much more of the old law than what ap-
peared to the writer of this work necessary to show the
progress and successive changes of the law at different
times. On the other hand, many anecdotes -and facts, il-
lustrative of the history of English Law, have fouhd a

place in this work which are not in Mr. Reeves’.
Connected with this difference in the choice of mate-

rials, is also the difference in arrangement pursued in these
two works. Although both writers have followed the or-
der of political history, yet, in detail, they have pursued
a very different course. In this work the most important
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legal facts are mentioned at the times when they are sup-
posed to have occurred, as far as it was possible to fix the
date of such remote events; but this plan, which served
to shew the general state of the law at different times,
could not be invariably pursued in regard to all points of
law. It was found necessary to choose more distant inter-
vals, when a more regular and authentic account of the
subject could be given. Thus the feudal system, of which
but little is known before the reign of Henry II., is there
treated of at large; a general review of the law of real
property, and of the changes it had undergone since the
time of that prince, is taken in the reign of Edward IV.
and again in that of Charles II. The rise and progress
of parliaments are treated of at large, in the reigns of
Edward III. and Charles II., and the same may be said of
the criminal law and other particulars.

The writer has not swelled his pages with comments,
which were not immediately connected with the subject
of the history, but he has been solicitous to emit nothing
which could render the work useful and interesting. If
he should be so fortunate as to obtain the credit of hav-
ing performed his part with fidelity and accuracy, he will
feel himself amply compensated for the painful labor be-
stowed upon the completion of an undertaking, which,
though neither extensive nor novel, has nevertheless been
found arduous.
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HISTORY

OF

ENGLISH LAW.

INTRODUCTION.

Common Law.—Lex non Scripta.— Civil Law.— Canon
Law.—Statute Law.

Berore we proceed to a History of English Law, it is yyrrop.
necessary to premise, that the laws of England may be
divided into four distinet branches or heads; namely, the
common law, civil law, canon law, and statute law.

What is called the common law consists of a collection Commentaw.
of customs and maxims, which derive their binding power, Hle's Hit.
and the force of laws, from long and immemorial usage, s 1
coupled with the express sanction, or the tacit consent, of
the legislature. The customs, of which the common law
is composed, are either general or particular. General cus-
toms comprehend what is properly called the common law,
whereby the proceedings in the King’s ordinary courts are
directed. By this law are determined for the most part the

course of descents of lands; the nature, extent, and quali-
fications of estates; the rules of settling and transferring
property ; the forms, solemnities, and obligations of cen-
tracts ; the rules for expounding wills, and acts of parlia-
ment ; and the respective remedies for civil injuries, with
a variety of other particulars to be noticed hereafter.

Particular customs are such as affect particular districts,
or relate to particular subjects. Of this description is the

1
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INTRODUCTION.

custom of gavelkind in Kent and other places, where all
the sons succeed alike to the inheritance; or that of bo-
rough-English, prevailing in some ancient boroughs, where
the younger sons inherit in preference to the elder; such
also are the customs peculiar to some manors, which bind
all the copyhold and customary tenants; as likewise the
custom of London, &c. Of those which relate to special
subjects may be reckoned the lex corone, or the preroga-
tive of the crown ; lex mercatoria, or law merchant; lex
Joreste, the forest law.

Besides, as it is the business of the common law courts
to define what customs are good, and what not; as also to
expound and interpret the statutes, and apply them to par-
ticular cases, their decisions acquire the force and authority
of precedents and rules of law, and, being recorded in the
books of reports, form a part of the common law.

This branch of English law was called lex communis, or
jus commune, because it was the common municipal law or
rule of- justice in the kingdom ; or drawn from the several
particular codes then in use, because it was admitted by the

. common sense of mankind, being, as Plowden observes, no

other than pure and tried reason, or, in the words of Sir

" Edward Coke, the “perfection of reason.” Sometimes it

was styled, by way of eminence, lex terre, lex Anglie,*
and likewise lex et consuetudo regni et lex patrie, 1 because
it was as it were ingrafted into and became a part of the

constitution of the country.

One of the most remarkable designations of the common
law was that of lex non scripta, t which it derives from its
own nature, because there are no records extant to show
its legislative enactment, it being one of its peculiar per-
fections, that it has been in use time out of mind, or, in the
solemn language of the law, time whereof the memory of
man runneth not to the contrary. The common laws of
* England, says Lord Chancellor Ellesmere, are grounded

* The law of the land, the law of England. ,
"+ The law and custom of the kingdom, and the law of the country.

1 Unwritten law.
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upon the law of God, and extend themselves to the origin- iNTROD.

al law of nature, and the universal law of nations, and are
not originally leges scriple.*

The term lex mon scripta, although peculiarly applica- Dugl. Orig.

ble to the common law, to distinguish it from the lex scripta
of the statute law, yet does not necessarily imply that the
laws so denominated are not extant in writing, for there are
but few of our laws of which there is not some memorial in
writing. The term is, however, simply intended to signi-
fy that such laws have not their original in writing ; thence
it has been extended in its application by some to those
statutes of which there are no records that are pleadable in
our courts, that is to say, such as were before the time of
memory, or the reign of Richard I.: likewise those parts
of thre civil and canon law which have been only adopted
by us, and not originally enacted here, have been compre-
hended under the same appellation.

The common law was not of less foree on account of its
not being committed to writing, for, as Fleta observes,
“ Leges autem Anglicanas, licet non scriptas, leges appel-
lari non est absurdum, cum hoc ipsum lex sit, quod princi-
pi placet, et legis habet vigorem; eas scilicet, quas super
dubiis in concilio diffiniendis, Proecerum quidem consilio, et
principis auctoritate accordante vel antecedente constat esse
promulgatas ; si enim ob solum scripturs defectum, leges mi-
nime conferentur, majoris proculdubio auctoritatis robur ip-
sis legibus videretur accommodare scriptura, quam decer-
nentis &quitas aut ratio statuentis.” { The distinction be-

* Written laws.

+ Unwritten law.

t It is not improper to bestow the appellation of laws upon the En-
ghieh laws, though they be not written, inasmuch as that is law which
pleaseth the king, and hath the force of law; that is to say, those which
are known to have been promulgated, for the resolving of difficult ques-
tions, by the advice of the great men of the kingdom, upon the previous
motion, or with the subsequent assent, of the king; for if they were not
to be holden for laws by reason of their not being reduced to writing, it
would seem, that the law derived its weight and authority, rather from
the bare writing, than from the impartial discretion of the judge, or the
reasons, which moved the law-giver to the enactment thereof.

Halo’s Hist.
Com. Law.

C.

L

A.D.1189.
II. Black.

Com. 31.

Flet. Proom.

1

O .
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tween the lex scripta and lex non scripta was also observed
in the Roman law; but Bracton seems to think, that at
the time he wrote, the common or unwritten law was pe-
culiar to this country, which may possibly have been the
case, since the whole law of England at that period, with
the exception of Magna Charta, was unwritten law, but
the code of the Roman law, which was a written code, was
in use in every other country in Europe.

By the civil law is to be understood the civil and muni-
cipal law of the Roman empire, which, owing to peculiar
circumstances, was first partially admitted into this country,
and finally established so as to form a branch of our juris-
prudence. It consists of the Institutes, containing the ele-

A.D.533. ments of the Roman law, in four books: the Pandects or

A. D. 566
Canen law.

Ayliffe’s
Pref. Corp.
Jur. Can.

A.D.115L

A.D. 1230,

Digests, * containing the opinions and writings of eminent
lawyers, systematically digested in fifty books; a new Code
or Collection of Imperial Constitutions, in twelve books,
containing the decrees of the emperors who succeeded
Theodosius; and lastly, the Novelle, or New Constitu-
tions, posterior to the former, and forming a supplement to
the code.

The canon law is a body of ecclesiastical law, originally
compiled from the decrees of councils, bulls, and decretal
epistles of the Holy See, and the opinions of the ancient
fathers, which were digested by Gratian, under the title of
Decretum Gratiani; to these were added, the Decretalia of

AD. 1298, Gregory IX., the Sextus Decretalium of Boniface VIII.,

AD.1349.

the Extravagantes of John XXII., and the Extravagantes
Communes of later Popes; comprising the whole corpus
juris canonici.t Some parts of the law were adopted at
an early peried by the Saxons, but by far the greater part

* The Pandects or Digests were compiled from the works of former
civilians by Trebenian, and other eminent lawyers, by order of Justin-
ian, and were promulgated A. D. 533. The Institutes appeared some-
what earlier. The Pandects were lost during the dark ages, but a copy
was found at Amalfi in 1137, which is the only manuseript copy known
to be in existence.

t Body of canon law.
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was introduced at the same time with the civil law, as will inrroD.
be more particularly noticed in its proper place.
The statute law is the last branch of law which enters Saixs lav.
into the composition of English jurisprudence. A statute
is any act of the legislature which serves as a rule for the
conduct of the community, in which sense all the publie
acts or laws of the Saxon kings were statutes ; but in a re-
stricted sense, a statute signifies any thing which was sta-
tulum, decreed, or determined by the King’s Majesty, by
and with the advice and consent of the Lords spiritual and
temporal and commons in parliament assembled.

Statutes are either declaratory or confirmatory of the
common law, or they serve to abridge or enlarge the com-
mon law, or altogether to introduce a new law. Most of
the old acts, such as Magna Charta, the statute of Marl- A.D.1215.
bridge, Merton, &e. are for the most part confirmatory of Pt
the common law, and on that account the more valuable,
because they thereby serve to prevent good laws and cus-
toms from falling into desuetude. Modern statutes, on the
other hand, are for the most part introductory of some new
law or regulation; and being framed with a view to dimi-
nish as much as possible the discretionary power of those
by whom they are administered, they are remarkable for
their number, their prolixity, and oftentimes for their in-
correctness and want of clearness.*

Such is the composition of our laws; which, considering
the gradual manner in which the most important parts of
them have grown up amongst us, and the number of learn-
ed men who have employed their talents in administering Fort.ds
and expounding them, may justify the assertion of Fortes- Ang i

* Many of the earliest statutes are called after the name of the place
where the parliament that enacted them was held; as the statutes of
Merton and Gloucester; others take their denomination from their sub-
ject; as the statute de donis ; and others are known by their initial words ;
as the statute quia emptores.—Modern statutes are cited by naming the
year of the King’s reign, in whichthe statute was made, and the chap-
ter or act according to its order; thus, 10. Geo. IIL c, 14. that is, the
l4th act passed in the 10th year of the reign of George ITI. All the
acts of one year are considered as a single statute.
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INTROD. cue, ‘“‘that they are not only good, but the very best.”

Proposals for
a dl'::.t.

Their mixed character is to be ascribed to the diversity of
people who have inhabited this island, each of whom have
contributed more or less towards their formation ; for as the
writer above quoted observes, ¢ the realm of England was
first inhabited by the Britons; afterwards it was ruled and
civilized under the government of the Romans; then the
Britons prevailed again. Next it was possessed by the
Saxons, who changed the name of Britain into England.
After the Saxons the Danes lorded it over us; .and then the
Saxons prevailed a second time ; at last the Normans came
in, whose descendants retain the kingdom to this day.”
During all these several changes, although the general
frame of the laws has been preserved, yet such additions
have been made from time to time as have tended much to
their improvement. Our laws (says Bacon) are as mixed
as our language, and as our language is so much the richer,
the laws are the more complete.
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CHAPTER L

THE SAXONS.

Saxon Lawgivers.:—Saxon Laws.— Condition of the Peo-
ple.—Slate of Landed Property.— Thainland.— Origin

of the Feudal System.—Bockland.—Folkland.—De-

scents.— Alienation.— Testament.—Methods of Convey-

ance.

THE common law is of such antiquity, that it was coeval cHaP. 1.
with the first peopling of Great Britain. From the earliest
records of Saxon times may be traced many of the rules
and principles of law which are acknowledged in the pre-
sent day ; as the jurisdiction and proceedings of courts, the
distribution of powers and offices among the ministers of
justice, and the like. Among the Saxon kings there wasa
series of lawgivers whose codes, then occasionally distin- 1, win.a
guished by the name of dombacs, are still extant, and pre- so wik.
sent us with the outlines of that scheme of English juris- *
prudence which afterwards obtained a footing. These codes
contain little more than a brief abstract of laws, or general
rules, for the guidance of the judges or magistrates, the
details being left to be decided either by their discretion,
or by the known customs of the place.

The first of these codes, which is also said to be the old- Sezon lew-
est in Europe, was that of Ethelbert, who began.to reign
A. D. 561; his was followed by the codes of Hlothaire,

Edric, and Wihtred, all kings of Kent, and of Ina, king of
the West Saxons; after which we have the laws of Alfred
the Great, Edward the Elder (his son ), Athelstan, Edmund, A.D. 885.
Edgar, Ethelred Canute, and Edward the Confessor. Al-
fred, the most celebrated of the Saxon legislators, not only

SAXONS.
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SAXONS.

A.D.1017.
A.D.1060.

Sazan laws.

HISTORY OF

embodied the laws of his country into a regular form, but
did more than any other king towards their observance.
By the wisdom of his regulations and political institutions,
he acquired the title of Conditor Legum Anglicanarum,*
as did Edward the Confessor acquire that of Restitutor Le-
gum Anglicanarum,} on account of the completeness of the
collection which he formed of all the laws then in force

- throughout England.

It is worthy of observation, that all the Saxon lawgivers
showed great wisdom in the business of legislation, by ad-
mitting no laws into their selections but what were adapted
to the temper and manners of their subjects, being for the
most part taken from people that were nearly allied to them-
selves. The same caution was observed by the Danish
king Canute, throughout whose code there reigns a perfect
uniformity of language and spirit with those of his prede-
cessors, insomuch, that the ecollection of Edward the Con-
fessor professes to give, under the general name of Saxon
laws, the three several codes which were there distinguish-
ed by the particular names of the Saxon-lage, or the laws
of the Saxons; the Dane-lage, or the laws of the Danes:;

ig. and the Merchen-lage, or the laws enacted either by Mer-

cia, the first queen of Mercia, or by Offa, king of Mercia;
all which differed from each other no more than the cus-
toms of one country, or district, might differ from those of
another.

Some of the laws above-mentioned were collected and
published in one volume, folio, in the Saxon language, with
a Latin version by Mr. Lambard, in the time of Queen Eli-
zabeth, under the title of Archaionomia. Dr. Wilkins has
enlarged this collection in his work, entitled, Leges Anglo-
Saxonic®, containing all the Saxon laws extant, together
with those ascribed to Edward the Confessor, in Latin; as
also those of William the Conqueror, in Norman and Latin;
and of Henry I., Stephen, and Henry II., in Latin.

In presenting the reader with a view of the Saxon laws,

* The Founder of the English law.
t The Restorer of the English law.
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which serve as the basis of the common law, they may be crar. 1.
considered under the following heads: namely, the condi- ~—
tion of the people, and the state of landed property, the SAXONS.
divisions of the country, the ecclesiastical and military

states, the criminal law, and the administtation of justice.

The Saxon people were divided into freemen and slaves.

The freemen were again divided into eorls or earls, thanes

and ceorls or husbandmen. The eorls were civil officers couion o
superior in dignity to the thanes, as appears from the differ- ®?«r
ent heriots required from them by a law of Canute. The

heriot of the earl was eight horses, that of the thane four

horses, besides other things in proportion. The thanes

were properly the feudal lords or nobles, so called from the LL. Can.c,
Saxon thenian, to serve, because they were bound to do spe- Jud o
cial service for their lords and attend upon the king when Wwhy. 1™
reqmred They were distinguished into the thani magores, Fouda and
in Saxon properly thegen, who were immediately in the Ten- o.5-
service of the king, and the thani minores, in Saxon theo-

den, who were in the service of the higher thanes. The

ceorls were the farmers or husbandmen, to whom the culti-

vation of the land was assigned. The slaves were either
domestic slaves, who performed the various offices of the

house in the families of their master, or they were employ-

ed in the labours of the field, and were on that account call

ed villani villeins, because they lived in the vills or villa-

ges. These slaves or villeins were in the lowest state of
degradation, being considered as the property of their own-

ers. In the laws of Wales it is expressly said, that the mas-

ter had the same right to his slaves as to his cattle. There o,
was another description of persons, namely frilazin or Voo
freedmen, who had been emancipated from their bondage ;
but their condition was very little better than that of the
villeins.

Whether the landed property of the Saxons was subject suats of
to the feudal laws, and to what extent, has been a matter persy. |
of much controversy, which, owing to the scanty informa-
tion to be gathered from the records of those times, can
never be positively decided. The legal historian must,

2
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cHAP. 1. therefore, content himself with stating authentic facts, and

" leave the reader to draw his own conclusions.

SAXONS.  The lands of the Saxons were divided into thainland,

Spelm. Orig. bockland, and folkland. Thainland was that which was

5. granted by the Saxon kings to their thains, or thanes, who

Taainland. were properly such asattended at court, and held their land

immediately of the king, the term. thane being, as before

observed, in the first instance, a title of office, although it
afterwards became one of dignity : of these lands the thanes
reserved-a portion for the support of their household, called
inlands, which were cultivated by their villeins: the rest
called outlands, they let out to the ceorls for a certain rent,
and in all probability for the same sort of services as were
required of the thanes from the king. The thanelands
were distinguished by the name of baronies, and other ap-

Spoim. pellations after the eonquest.

Youdn e % When lands held by the thanes reverted to the crown,
it appears they were called revelands, because they fell
immediately under the immediate government of the king’s
officer, the reve, or sheriff. '

Yom ma  The lands of the thanes were subjcet to three kinds of

Ten.c 8. gervices, termed the frinoda necessitas,* namely, the at-

tendance on the king in his military expeditions, the re-
pairing of castles, and the building of bridges, which were
all of a feudal character. In the king’s grants and convey-
ances of land among the Saxons, these three things, which,
as the name imports, were of the first necessity, will be
found expressly excepted from all other immunities. To
these must be added a fourth obligation to which they were
liable, namely, the heriot, as it was then and has since been
. called. This consisted in the horses and arms of the thanes,
which at their death, were given to the king as lord, and
was proportioned to the rank of the party. It should also
seem that a similar gift was made to the thanes by their
tenants. This word heriot, in Saxon heregeat, is derived

Du Cange ad from here an army, and geal an expedition, or geut, geld

money, signifying in both cases a military contribution.

Spelm. c. 25.

]
3

* Triple neceesity or obligation.
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The lands of the Saxons were likewise so far bound by cuap. 1,
military tenure, that if a man fled from battle his lands =
were to escheat to the lord, who gave them to him, and if SAXONS.
he had hereditary lands, they were to be forfeited to the Log.can.c.
king. Thus we see that some of the feudal principles Foudare. 5.
were recognized and acted upon among the Saxons. The
kings of this realm were ‘considered as having originally
had all the lands in demesne, and that, reserving the royal-
ties or grand manors for their own use, they parcelled out
.the remainder among their thanes, annexing at the same
time to these grants the condition of military service, as
far at least as regarded the defence of the realm. The
thanes in like manner granted out parcels of their lands to g, gios.
inferior tenants, reserving to themselves returns of corn, Yo%,
cattle, or money. Other and more rigorous services, such
as wardship, marriage, reliefs, and the like, which consti-
tuted the tenures of after times, gradually sprung up in dif-
ferent countries in Europe. It is, however, most probable Feuds d
that, at the period we are now treating of, the feudal sys- . ses.
tem, among the Saxons at least, if not elsewhere, was in its
original and simple state.

As to the word feud, in the Latin of the middle ages feo- D snse,
dum or feudum, it is not to be met with before the ninth
century, in a constitution in the reign of Charles the First,
requiring military attendance of his vassals on pain of for-
feiting their feudum or fee. The derivation of this word is
variously given by different writers, some deriving it from
fides, fidelity, because fealty or fidelity is required from the
possessors of feuds ; others from fee, in German vieh, cattle,
and od, ohd, or vod, signifying as much as substance or
property, because land and cattle are the most substantial
kinds of property; others, with still greater reason, derive
it from the Teutonic fehde, which, like the Danish feide,
and the English feud, a quarrel, slgmfy war or hostility,
because military service is the main obligation attached to
feuds. But whatever may be the derivation of the word,
there can be no doubt but that such grants of land were all
made on condition of a return in military service.

The origin of the feudal system is commonly traced from .
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CHAP. 1, the Lombards and other northern nations, who, on the de-
cline of the empire, made irruptions into different parts of
SAXONS. Europe, and obtained from their kings or leaders allotments

aigne, of land in the countries where they settled, which the pos-

eystem-  gessors again parcelled out into smaller allotments to their
5;.‘:';;;‘;,';“;4 inferiors. This practice of granting lands on condition of

"- military service appears to have been adopted by the Ro-
man emperors ; for we learnfrom Lampridius, that Alexan-
Lamprid. der Severus gave to the officers and soldiers stationed on
" the frontiers the lands that were taken from the enemy, to

be theirs on condition that they and their heirs should do

military service; and Probus made similar grants to the

feld. Tit. of veterans in Isauria, requiring that their sons, from the age
bovius ©Of eighteen and upwards, should serve in the army. These
jur.Civ.  barbarous tribes were, therefore, rather the imitators than
the introducers of a practice, which suited well with their

circumstances as the settlers in a new country.

That the manners and customs of the northern tribes
were favourable to the reception of such a system is evi-
dent from the account given by Tacitus of the ancient Ger-
mans, who he says were in the habit of letting their lands
by the year to certain individuals in each tribe, while the
rest were engaged in warfare. Besides, the German prin-
Gal. lib. 6. " ces had their followers or attendants, styled comites, who
Tac.de  were near the person, shared in all the dangers of the bat-
S, tle, and bound themselves by an oath to defend him and his
Feudsand  honour in all things. Nothing, therefore, was more natural

Ten. c. 2
Cruimon Re- than for the princes to bind these comites more closely to

al Property,

i themselves by allotting to them portions of the conquered
countries on the express condition of military sevice, and
thus secure a number of warriors, who were always ready
to defend their newly acquired possessions. Thus did all
the landed property of Europe become more or less sub-
ject to the feudal laws, with the exception of some few por-
tions that remained free trom all service, being holden of
no superior. These were called allodial, from a, privative
and lode or leude, a vassal, that is, without vassalage. Itis

Spim. ~ however, supposed, that there were no lands among the

Cunge. Gloss. Saxons that were strictly allodial ; and, on the other hand,
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that probably none were burdened with such rigorous ser- cuar. 1.
viees as existed in other countries. SAXONS.
Bockland or bookland, the next species of landed pro- Bockiand.
perty among the Saxons, was that which was held by char- Bpelm.
ter or deed, and answered to what was afterwards called Ten.c.5.

freehold. This was occupied by the ceorls, who were the
free or socage tenants of the thanes.

Folkland, in Latin ferra popularis, the last species of rorand.
landed property, was holden at the will of the lord with-
out any deed, and mostly occupied by the degraded class of
men, the villeins before mentioned. From this last sort of Epelm.
estate sprung, as we shall see hereafter, what has since supre. .
been termed copyhold land.

The lands of the Saxons descended for the most part Desents.
equally to all the males, without any right of primogeniture,
of which the custom of gavelkind in Kent is still a vestige.

The same was the case if they were all daughters; but if

there were sons and daughters, it is probable that, after the _
manner of the Saxons on the continent, they did not share Cod. Astiq.
alike. By the laws of Wales a daughter received but half

a son’s pertion.

Alienation was, by a law of Alfred, so far restricted, that sicsation.
no one could dispose of inheritable property contrary to the LL. Al
will of the original purchaser. Testaments were not in use 1., .ne.
among the ancient Germans, but probably came into use Tas. d
soon after the introduction of Christianity, for we read of Gorm. . 20-
testaments as early as the reign of Alfred. In the form
and manner of making wills, as also in the mode of dispo-
sing of lands and goods, the Saxons appear to have obser-
ved the rules of the civil law. Athelwolf, in imitation of Hicks’ Dies.
Charlemagne, divided his lands by will between his three
sons; and Alfred his youngest son, did the same, as appears
from his will, which is still extant.

. The Roman law required seven witnesses to a will, and in
some Saxon wills we find even more. Also by the novel

constitution of Theodosius and Valentinian, a man and his
wife might be joined together in a will; and after this model Hicts’ Dis.

it appears that a will was made by Byrhtric, a thane, in the Bpotm.
reign of Athelred, in which his wife Zlfswitha is joined i g
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with him. As among the Romans, the rectores provinci-
arum* had the cognizance of wills: this office among the
Saxons devolved on the earls of counties, who took their
place. So likewise in the place of the Roman defensores
plebis,t or magistrates of ordinary towns, the thane or lord
of the town or manor had that privilege, which is enjoyed
in some places even to this day. For the most part, how-
ever, the Saxons followed their ancestors on the continent
in this particular, and gave the charge of wills to the cler-
gy- By alaw of Reccardus, king of the Western Goths,
the manner of making wills was to be after the civil law;
but they were to be published by the priest; and after-
wards it was ordained that they were to be published by
the earl as well as the priest. So among the Saxons, Elf-
ric, who lived before A. D. 960, published his will before
Odo, archbishop of Canterbury; and Byrhtric and his wife
did the same before Elfstane, bishop of Rochester. By a
law of Alfred it was required that the will should be pub-
lished in the presence of the king, or bishop, who sat in
his place in the county court.

It is also evident that there were no executors, but that
the county court, where the will was proved, acted as the
Roman praetor in some cases formerly did in the behalf of
the heir; wherefore in some wills we find the testator beg-
ged all the wise men, clergy as well as laity, to see that
his will was observed. In some cases the gerefa or reeve
of the town performed the same office, and in other cases
the lord of the manor.

A legal transfer of lands might be made among the
Saxons without any deed or writing, but in lieu thereof by
certain ceremonies, as that of holding by the horn, by the |
arrow, and the like. Thus Edward the Confessor granted
to the monks of St. Edmund’s Bury in Suffolk the manor of
Brok per cultellum. Nevertheless deeds were not alto-
gether unknown to the Saxons, by whom they were gene-
rally denominated gewrile, writings. The particular deed

* Superintendents of Provinces.
t Defenders of the (common) people.
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by which an estate was conveyed was termed a land-boc,cuap. 1.
whence the land was denominated boc-land. For the rati- saxons.
fication of deeds it was usual to have them read in the coun- Hicks’ Diss.
ty court in the presence of the assembly, by whom they =

were attested, by the signature of their names, as well as

that of the parties.
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CHAPTER IL
THE SAXONS.

Divisions of the Country.— Counties.— Earl.—Hundreds.
— Hundredary.— Tithings.— Friburg.— Tithingman.—
Ecclesiastical State.—The Power of the Romish See not
recognised.—Introduction of the Canon law.— Union of
the Secular and Ecclesiastical Power.—Deans.—Sy-
nods.—Tithes.—Military State.

Having in the preceding chapter shown what was the
state of the law as regards landed property, the next thing
to be considered is the division of the country.

Among the regulations ascribed to Alfred for the esta-
blishment of order and good government, was that of di-
viding England into counties, and these into hundreds and
tithings. But although the merit of the invention is com-
monly given to this great prince, it appears that some of
these divisions existed before his time, and that to him be-
longs the honor of having reduced them to order, and ren-
dering them subservient to the purposes of police. The
county had existed in France under the name of comté at
an early period, and was so called from the comte, comes,
or earl, by whom it was governed. The comes was an
officer of great antiquity in the Roman empire, so named, a
comitando, from their attending the emperors, because they
were always attached to their persons, and were in their
immediate service. When Alfred the Great had got rid of
his enemies, he set about new modelling the kingdom, and
divided it into more regular and uniform portions, to which
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he gave the name of scyre, shire, from icyran, to divide, sig- ¢ v A p.
nifying literally a division. The officer to whom the go- I1.
vernment of the shire was entrusted was sometimes called sAxons.
an alderman, more properly an earl, which, from the Da-

nish Jarl, signified a man or a retainer, or as some think

from ere, honor signified a dignity. The earl, as respected £arl.

his office, corresponded altogether with the comes of the

Latin, and the comte of the French. He had both a civil ,,,,, vi.
and military administration of the county, and acted like 3'; A"
the comes, both as a judge and a commander of the forces.

In his judicial capacity he was probably styled aldermann,

and in his military capacity he had the title of heretoch,

from here, an army, and tohen, to lead, answering to the

Latin dux, and the French duc.

At first the earls had their appointment from the king, and fs"":;el?,.“‘
held their office at his pleasure; but from the increasing Cgoeil- I
power of these earls or dukes, and the tacit consent of the (I:f'nrnf':'n
sovereign, this office became in process of time heredltary, apud Wilk.

1.
and sometimes elective, if we may believe the laws ascri- s
bed to Edward the Confessor. Among the perquisites en-
joyed by the ear] was that of the tertium denarium, or a
third of the profits of fines and penalties imposed at the

county court.

The hundred, which was a subdivision of the shire, was Hundreds.
a name of number, and was at first probably applied to the
number of a hundred families or villages. The hundred
is mentioned by name in the laws of Ina, and had been in- speim..

. . . Gloss. in

troduced into France as early as the reign of Clotaire, un- Ye.
der the name of centena, for the express purpose of ma- Gh‘.m
king such district answer the purposes of civil government.
Traces of this institution are also to be found among the T, Gorn.
ancient Germans. Centeni ex smguhs pagis sunt, 1dque
ipsum inter suos vocantur, et quod primo numerus fuit,
jam nomen et honor est.* The chief man of the hun-
dred was called centenarius among the Franks and other Hundredary.

*There are an hundred from each village ; they are designated as
“the hundred,” and what at first was a number hath become a distinc-
tion and a title of honor.
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c H A p. nations on the continent, and hundredarius or alderman-
11. qus hundredi, among the Saxons. This officer had like-
sAXONs. wise both a civil and military duty.

Tithings. The tithing was a subdivision of the hundred, and, as
Spelm. . its name imports, was the tenth part of a hundred.. This
Cange, division is also mentioned in the laws of Ina, but it does

not appear that it was connected with the police of the
kingdom until the time of Alfred, who, for the prevention
of robberies and other offences, required every member of
Dugd. orig. the tithing to be answerable for the good conduct of the
JuB. " rest. So far then as regards the constitution and object of
Priverg o this regulation, Alfred is justly entitled to the praise of be-
frankpledge. jng the inventor. This community was called in the Saxon

Jriborg, or friburg, that is to say, frank-pledge, from freo,

free, and borg, a pledge, because every free man was a
LL. Bdw. pledge or security for the good conduct of the others. The

77" head man of the tithing was called friborgsheofod, or borg-

Tubingmen. healder, that is, the elder of the borgh; also sometimes
theothungman, that is, the tithing-man, which afterwards
became the common appellation. In Latin the tithing was
called decenna or decima, the members decennarit, and the
head man decanus friborgi.
ey The tithing-man had more particularly to answer for the
good conduct of the rest; for when any one of the tithing
fled on account of any offence, it was his business to assem-
ble the others and to use all possible diligence to produce
the offender. If he were not forthcoming, and the tithing
LL.Eyg. could not purge themselves, they were subject to be fined.
Gane-19; In order to support this regulation, every one was obliged
c:-'.rnfs at the age of twelve to enrol himself of some decennary
or tithing, at which period he took an oath to be true and
faithful to the king. This oath was afterwards called the
oath of allegiance; and the proceeding of administering
the oath and examining the state of the decennaries, which
took place once a-year, was denominated visus franci ple-
&ii, or view of frank-pledge.

This pledging also extended to strangers; so that if any
one took a stranger in, and suffered him to stay there three
nights, and the stranger committed any crime, the person
so harboring him was considered as having made himself a

LL. Can.
c. .
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pledge for him. The person who was entertained for one craPp.
night was denominated in the Saxon wncuth, that is un- I1I.
known ; on the second night twanight gest, and on the saxons.
third night agenhine, that is as much as to signify an in- LL. Edw.
mate. B

Although the tithing is now fallen into disuse, yet the
names of tithingman and headborough are still retained to Cont.c. 3.
denote the office of petty constable.

Beside these divisions, there were also trithings, which
eonsisted of three or four hundreds, and were otherwise
called lathes in Kent, and rapes in Sussex. The trithing ;| o,
is still the name of a division in Yorkshire, under the cor- %nf-c 2.
rupted form of riding, and the other divisions are retained §rei™
in Kent and Sussex under their old names.

With these political divisions was connected the ecclesi- Py

astical state as it was first established in England. The
Saxons having embraced Christianity through the ministry
of St. Austin and other monks sent by Pope Gregory; the
church of England, as to its doctrine and discipline, was
framed after the model of the Romish church. Canterbu-
1y, where the missionaries were first received, A. D. 596, -
was the first English see, of which St. Austin was conse- %
crated archbishop the next year. London was raised to a
bishop’s see, and Mellitus chosen the first bishop in 604 ;
York was raised to an archbishopric, and Paullinus placed
at its head in 624; and at the time when the venerable
Bede closed his history, we are informed that there were
16 bishops who had their seats at the most important pla-
ces of that time. Canterbury was always acknowledged to
be the metropolitan church of all England, and has con-
tinued so ever since, notwithstanding the title to the pri-
macy was disputed by some archbishops of York.

The interference of the popes in the affairs of the church T*poee of
was not quickly nor suddenly commenced; the Saxons, &xetres-
though a religious people, and attached to the forms of the
Romish church, were nevertheless very jealous of any ex-
ercise of papal power. The authority of the king was re-
cognised as supreme in the erection, enlargement, or con-
traction of the sees, as also in the election of the bishops,
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and other important matters in the government of the church.
Of this the case of Wilfred, bishop of York, an ambitious
and turbulent prelate, furnishes ample testimony. When
Egfred, king of Northumberland, thought proper to divide
into two parts the see of York, which then comprehended
all the counties between the Humber and the Frith of
Forth, this was taken so ill by Wilfred, that he appealed
to the court of Rome ; but on his return with a decree from
the pope for his restoration, he was thrown into prison by
order of the king, and was not liberated until after some
years confinement.

At the same time the Saxons did not reJect the interfe-
rence of the papal see, when there appeared to be any
reasonable plea for it; as was evinced on the occasion of
introducing the canon law, which was effected during the
papacy of Vitalian. This pope, seeing that the Saxon
churches were much troubled with dissensions on several
points of doctrine and discipline, procured the appointment
of one Theodore, an Italian monk of good repute, to the

m. Con. 8€€ of Canterbury; who, co-operating with his master, as-

cil. tom, i.
p. 15.

Bed. Ecc.
Hist. ;
an Ecc.
Hist. i. p.

Union of the
nrcnlaf and
clesiastic

mer

LL.

c.5; .

Can.c.17;
em. 50,

sembled a synod at Hereford, A. D. 673, and set before
the bishops the necessity of putting an end to all further
divisions, and introducing a uniformity of worship. The
prelates concurring in this proposition, he procured their
consent, that whatever had been canonically decreed by
the fathers should be observed in England, particularly ten
articles which more immediately applied to the circumstan-
ces of this country as regarded the time of keeping Easter,
and other points.

In these concessions, which were too reasonable to be

. refused, no obedience whatever to the see of Rome was

implied, nor were any further advances made by the lat-
ter to the attainment of this object until the conquest.
Between the secular and ecclesiastical powers there was
at this period a happy union in England, owing to the pie-
ty of the Saxon princes and the moderation of the clergy,
who were not yet subject to any foreign influence. To the
bishop belonged not only the ecclesiastical government of
the diocese, but also a considerable share in the civil admi-
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nistration ; for the bishop and the earl or alderman co-ope- craA P.
rated for the preservation of the peace and the maintenance _11.
of good order. SAXONS:

Bishop Stillingfleet supposes that there was no other Stillingf.

ecclesiastical jurisdiction except that of the bishop; but p praa, o ¥
this does not appear to have been strictly the case. Reli-
gious houses obtained, in some cases, the grant of a fran-
chise to which a jurisdiction was annexed. Mention is
also made of the archdeacon, who had a power over the
inferior clergy, and that he sometimes sat with the alder-
man in the scyregemot. It isalso clear that the deacons or Deans.
deans had a judicial office ; for among the laws of Edward oo 3.
the Confessor it is provided, that of 8l. penalty for a breach
of the peace, the king was to have 100s., the earl 50s., and
the decanus episcopi * 10s. * As he is,” says Bishop Gib- c
son, “ there called decanus episcopi, so without doubt he was sm."
appointed by the bishop to have the inspection of the cler-
gy and people.” The deans were afterward distinguished
into decani urbis, or such as presided over churches in the
city; and decani vicarii or rurales, rural deans, who pre-
sided over churches in the country. In this manner di-
oceses were divided into archdeaconries and deaneries, or
rural chapters, corresponding to the political division of the
county into hundreds and tithings.

Usage prevailed among the Saxons in ecclesiastical as
much as it did in secular affairs; but what required the
express sanction of the legislature was determined in coun-
cils, synods, or, as they were then called circgemots ; which Sysods.
were summoned either by the King’s authority or by the
archbishops of Canterbury. The first council of any im- % %%
portance among the Saxons was summoned A. D. 664, by «*-
Oswi, king of Northumberland, for the purpose of settling
the time of keeping Easter, when it was determined that
it should be kept after the Roman manner. At a council Spetm. Con.
which was assembled A. D. 747, by Cuthbert, archbishop Brae. ™
of Canterbury, at Cloveshoon, in Kent, thirty canons were
made ; and other councils were held in the time of Alfred

* The bishop’s deacon or dean.



22

CHAP.

II.
SAXONS.

F

HISTORY OF

the Great, Edgar, Canute, and others, for the purpose of
regulating the conduct of the clergy.

Although these syngds were called for ecclesiastical pur-
poses, yet the Saxon kings being willing to give the sanc-
tion of religion to all their proceedings, and to make the
ecclesiastical and temporal estates of the realm co-operate
for the general good, used frequently to summon the clergy
and laity to the same assembly, where ecclesiastical and
secular affairs were treated of indiscriminately, and fre-
quently blended in the same law. In a council called by
King Athelstan, A. D. 928, there were present, beside the
archbishop of Canterbury and the bishops, several of the
nobles and wise men ; so likewise the laws of King Edmund
were made at a Michel synod, held at London A. D. 944.
In these councils we may trace the beginnings of our pre-
sent parliaments, of which more will be said hereafter.

Among the subjects which engaged the attention of those
synods, the payment of tithes was frequently considered,
The introduction of tithes into England is probably coeval

" with that of Christianity. Offa, king of Mercia, having set

the example of giving the tenth of his goods to the church,
the payment of them is enjoined by most of the subsequent
kings whose laws are extant. It should seem that, in the
commencement, people might pay their tithes to what

.priests they pleased, which was called the arbitrary conse-

cration of tithes; or they might put them into the hands of
the bishop, to be distributed among the clergy: but as this
practice afforded a facility to fraud and abuse, it was enact-

" ed by a law of Edgar, that the payment of tithes should be

confined to the parish to which they belong; from which
it may be gathered that England was at this time divided
into parishes, and is supposed to have been so from the
time of Alfred the Great. Besides tithes, there are oth-
er church dues mentioned at that time, as romscot, which
was probably the same as was afterwards called Peter-
pence ; and soulscot, a sort of expiatory offering made by a
person at his decease to the church for the good of his soul,
which was afterwards called a mortuary or corse-present.

The military law of the Saxons was similar to that of
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their German ancestors. All their youth were trainedtocmarp.
the use of arms, and every freeman.was obliged tobe ready 171.
to take the field whenever they were called upon so to do. sAxons.
The only persons exempted were the .clergy, who, like

the priests among the pagans, were prohibited the use of

arms; and the slaves, who were not allowed the honor of .
bearing arms. That the people might always be furnished Bed. Bee.
with the necessary arms, and expert in the use of them, 13; ¢ é:[hié;'
the freemen of each tithing, hundred, and county, were 2.
appointed to meet at certain times and places, for the pur-

pose of going through their exercises, and having their LL.Bdw.
arms inspected ; besides which, a general review of all the

armed men and arms in the kingdom took place on one

and the same day of every year, in the month of May.

These regulations, in which we may trace the origin of our

present militia, are supposed to have been made by Alfred,

and to be coeval with the scheme of political economy

which he established. The troops of each division were
commanded by the officers or headmen of the respective

districts, namely, the counties by the heretochs or dukes,

the hundreds by the hundredaries, and the tithings by the
tithingmen.
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cHAP. In the former chapter it has been shown how far the di-
I11. visions of the country were connected with its civil, eccle-
sAXons. siastical, and military establishments. In treating of the
Adwinisre- administration of justice, there will be further occasion to
e, T I point out the utility of these divisions. Under this head
may be considered the officers of justice, the courts of jus-

tice, and the judicial proceedings.

o The two principal officers of justice were the alderman
and the gerefa.
Alderman. The ealderman, ealdorman, or alderman, that is literally,

LL. Edw. the elderman, was like the senator of the Romans, so called

-non propter etatem sed propter sapientiam et dignitatem.*
He was an officer of distinction, and the next in rank to an

nma.civ. atheling or nobleman. He presided with the bishop at the

Lond. ;,l";‘{ scyregemote, and was a member of the witenagemote. In

IPw.  the early part of the Saxon history he appears to have

St sometimes headed the forces of the county, and is said to

“5s"™ have been the same as the earl; but, subsequently, his of-

fice was purely judicial, and after the conquest was execu-

* Not on account of his age, but because of his wiedom and dignity.
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ted by the justitia or justitiarius. He was sometimes cHAP.
styled cyninges ealdermamm, or the king’s alderman, be- I11.
cause he was specially appointed by the king to administer 8AXONs.
justice , wherefore it was a penal offence to quarrel or 3\«
fight in his house, or in his presence. There was likewise Al o. 31,
an aldermannus lolius Anglie (an alderman of all Eng-

land ), aldermannus comitatus, aldermannus hundredorum,

&ec. to denote the difference of rank and jurisdiction.

The gerefa, or reeve as he is called in English, was an Geresa or
officer of justice, inferior in rank to an alderman. He was 1y wim.
a ministerial officer, who was appointed to execute process, " "'
to keep the king’s peace, and to put all the laws into exe- i'g.'a.c.i';d
cution. He witnessed all contracts and bargains ; brought Toidees.
offenders to justice, and delivered them to punishment;
took bail or security of such as were to appear at the scy-
regemote or county court, and presided at the hundred
eourt and folcmote. If he failed in the execution of his ;1 4y
duty, he lost his office and the king’s favor. There was §, 2. ;.
a distinction both in the rank and jurisdiction of the gerefa.

The shire-gerefa shire-reve, or sheriff, was probably distin-

guished by the name of the king’s gerefa, because he more
immediately executed the king’s precepts, and sometimes

sat in the place of the alderman in the county court. He Jud.Giv.
appears also to have been distinguished by the title of the Wik. &. -
Reh-gerefa, or high-sheriff. The gerefa who acted in the

tithing was named the tithing-reeve; he who acted in the

byrig or burgh, a borough-reeve; and he who acted in

towns, the tun-gerefa.

The gerefa was an officer of great antiquity, and known
by that or a corresponding name in most countries of Eu-
rope. He was called in the Danish greve; Swedish, {od- Astis-
grefoe ; Teutonic, grefe ; German, graf; and the Latin of tit-34; B
the middle ages, graphio or grafio. Adelung observes, in Voo
that the twelve judges appointed by Odin in Scandinavia yore®.
were called greve. Both the officer and the name, have,
with some variations, been retained in Germany. The graf
of the Germans signifies for the most part, a title of dignity,
answering to the count of the French, and earl of the En-
glish; and in some cases, also, the title of a prince, as the

4
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landgrave, or marcgrave. It is also in some cases still used
to denote a judicial office. The gerefa of the Saxons was
changed, as to the name, into the English greve or reve,
but the office remained nearly the same.

The courts of justice among the Saxons were modelled,
according to the divisions of the kingdom, into counties,
hundreds, and tithings. The Saxons, in imitation of their
German ancestors, did, as Tacitus informs us, ¢jura per
pagos et vicos reddere,” distribute justice in every town
and village, so as to afford to every man an opportunity of
having redress of injuries within his own district in an easy
and expeditious manner. Alfred, who did most towards
the erection of these tribunals, had doubtless an eye to that
part of the Mosaic institution, where it is said that tribuni,
centuriones, et decani judicabunt plebem omni tempore.*

The lowest of these tribunals, in point of jurisdiction,
was denominated a folcmote, from the words folc, people,
and mote or gemote, a meeting or court; that is, literally,
an assembly of the people or inhabitants of any tithing or
town, who were summoned by a bell, called a mote-bell.
This was in the nature of a tithing court, at which the ti-
thing man or tienhegfod, as he is sometimes called, presi-
ded, and settled all small disputes between the neighbours,
as matters of trespass in meadows, corn, and the like. But
the name of folcmote was applied generally to all courts
that were adapted to the convenience of the people within
any district; thus the hundred court was frequently called
by the same name.

The halmote was the lord’s court, so called from hal,
the hall, where the lord’s tenants or freemen met, and jus-
tice was administered. This court, which was granted to
the thanes as a franchise, had a civil and criminal jurisdic-
tion, denoted by the words sac, soc, tol, team, infangthefe,
and outlfangthefe ; terms which, though barbarous in sound,
were very expressive of the meaning they were intended
to convey. Thus sac, from sac a cause, signified the privi-
lege of hearing and determining civil suits ; soc, in the sense

* Leaders of tribes of hundreds, and of tens at all times shall judge
the people.
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of a liberty, denoted the lord’s privilege of having suit of cHa P.
court from his tenants; fol, was the privilege of having TTI.
toll or custom from those who came to buy or sell within sAXoNs.
the manor; team, signifying a race or generation, was the
privilege of having arace of villeins; infangthefe, was the Hist. Io.
privilege of trying thefts within the manor; and outfang- stsq.
thefe, the privilege of trying thefts committed by strangers
within the lord’s jurisdiction. This, though a part of the
feudal system, in which a jurisdiction was annexed to a

grant of land, was also a practice among the ancient Ger-
mans. ““Inmore fuit,” says Tacitus, ¢ ut unusquisque agri-

colis suis jus diceret.”* When causes arose which concern-

ed persons in different seigniories, they were carried to the

next superior court, namely, the hundred court. This

court was called after the conquest a court-baron, as to its

civil jurisdiction; and a court-leet, as to its criminal juris-
diction.

The hundred gemote,or court of the hundred, was, as its mndred
name imports, a court held, for the benefit of the inhabitants #™"
of the hundred, every month at which the aldermen, but LL. Iun
more frequently the gerefa, presided, and all who were (f:o.. o
summoned were obliged to attend, on pain of being heavily o s
mulcted. The hundred court was called a wapentake in Ethel. c. .20,
the northern counties ; from the Saxon wapen, arms, and tec, Contras.
a touch ; because, when the chief of the hundred entered
upon his office, he appeared in the field on a certain day on
horseback, with a pike in his hand, and all the principal
men met him there with lances; when, he alighting, they
touched his pike with their lances, as a token of submission
to his authority. In this court causes of great moment were p,, orq,
heard and determined, as Mr. Dugdale has shown from ¥
several records; besides which, it took cognizance of theft,
trials by ordeal, view of the frank-pledge, and the like.
Whence, after the conquest, this court was called the sher-
if’s tourn, and, as regarded the examination of the pledges,
the court of the view of frank-pledge. When this court LL. Edg.
was held in towns, it was called burghmote, which was &

pelm.

* It was their practice, that every man should administer justice
among his own tenants.
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held three times a year, and at which the alderman presi-
ded.

The scyregemote, that is, literally, the mote or court of
the shire, in Latin curia comitatus, was the principal court
among the Saxons, which was held twice a-year for the
determining all causes, both ecclesiastical and secular; the
former of which were heard and determined before the
bishop, and the latter before the alderman. Appeals were
made from the hundred court to the county court.

The last and supreme court in the kingdom was that
which was held in the king’s aula or palace, in which the
Saxon kings administered justice in person. This was a
court of appeal, where the sentences of inferior judges
were reversed or confirmed. Alfred the Great, as we are
informed, by his biographer, sometimes spent whole nights,
as well as days, in hearing appeal causes; and frequently
reprimanded the judges when he found them to have been
guilty of ignorance or neglect. It is supposed by some that
this court was called witenagemote, that is, the court of
witen, the wise men who were learned in law; but the
term witenagemote is also applied to the national councils
afterwards called parliaments, of which more will be said
hereafter.

Of the officers belonging to the supreme court, there are
but two mentioned at this period, namely, the alderman of
all England and the chancellor. The alderman of all Eng-
land was an officer of the highest dignity and authority next
to the king; insomuch that those who held it received the

. title of Aealfcyning, that is, half-king. Athelstan, a great

thane in the reign of Athelstan, is the first spoken of as the

. alderman of all England. His sons Lthelwold and Aylwic

succeeded him in that office. The chancellor was some-
times called a scribe or notary, in the Saxon boceras,
and is described as an officer of great trust and confidence.
Ingulphus speaks of Turquetil, who filled this office under
Edward the Elder, and his successors Athelstan, Edmund,
and Edred. He is represented to have been “consiliarius

R."'.I?':éo primus precipuus et secretis familiarissimus.”* The first

*First and principal Councillor, and privy secretary.
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person of whom there is any notice who filled that office cHa P .

among the Saxons was Unwona, in the reign of Offa, king T1171.

of Merecia. SAXONS.
As the practice of appealing grew burdensome, some .

restriction was put upon it by a law of Edgar, which for-

bade any one appealing to the king, unless he was denied

justice at home. This law was confirmed by one of Can-

ute.

The judicial proceedings among the Saxons were as
simple as the manners of the age. There are three kinds
of trial of which express mention is made; namely, the Jucal o
trial by the ordeal, by compurgators, and by witnesses. e

The ordeal, from the Saxon ordel a judgment or deter- Theordeal.
mination, signified by distinction that judgment which was
passed upon the guilt or innnocence of a person by an ap-
peal to heaven, wherefore it was also called judicium Dei.*

This mode of trial was universally prevalent among the
Saxons, Lombards, Franks, Alemanni, and other northern

tribes that occupied Europe, and was no doubt immediately

derived from their ancestors the Germans, who, as Tacitus

informs us, were much addicted to divination. But this 7y ger.
relic of superstition was not confined to the northern tribes, “'*

for we find express allusion to a similar custom among the

Greeks and Romans. The ordeal was performed in differ- )
ent ways: the principal of which, as used by the Saxons in LA
England, were those by fire and water; the former for Glzgz L
persons of free condition, and the latter for vxllems The fire
ordeal was performed by walking barefoot over a certain
number of burning ploughshares, as Queen Emma, the mo- Rudbomme,
ther of Edward the Confessor, is said to bave done ; or by 1.4,c.1. "
carrying a bar of red-hot iron in the lrand for a certain dis- 11, can.
tance. According as the accused party came off unhurt or %y oo
otherwise, he or she was declared innocent or guilty. Atholn!:p
In order to give all possible solemnity to the trial, the ac- ™™™
cused were obliged for some days previous to perform va-

rious religious duties, such as fasting, prayer, ablutions,

and the like, preparatory to the ceremony.

*The judgment of God.
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The water ordeal was performed either in cold or hot
water. In the former case the accused was stripped nak-
ed, bound hand and foot, and a rope tied round his body,
when he was thrown into a pool; and if he floated he was
pronounced guilty, but if he sunk he was acquitted, and
drawn out immediately. In performing the hot-water or-
deal, the accused party was to plunge his or her hand into
boiling water up to the wrist if the accusation was simplex,
that is, the crime was not heinous; and up to the elbow if
the accusation was lriplex, that is, the crime was heinous.

There was another species of ordeal in use among the
Saxons called corsned, from the Saxon cors, accursed, and
sned, a cake or piece of bread. This was performed by
eating a piece of bread over which the priest pronounced
a certain imprecation; and if the accused ate it freely he
was pronounced innocent, but if it stuck in his throat it
was considered as a proof of his guilt. Sometimes the
eucharist was used in lieu of common bread.

The trial by compurgators was per sacramentum vel ju-
ramentum, that is, by the oath of the party himself, con-
firmed by the oaths of his neighbors. The manner of con-
ducting this trial was as follows: The party accused of
any crime was obliged to bring a certain number of per-
sons, as prescribed by law, who laid their hands on the
Gospels, or on some relics, and he laid his hand over all
the rest. Then he swore by God and all the hands that
were under him, that he was not guilty of the crime laid
to his charge ; and they were supposed by this act to de-
clare, upon their oaths, that they believed he had sworn
the truth. Thus a person was said to swear by any given
number of hands, according to the number of persons join-
ing in the oath; wherefore jurare septima manu signified
to swear by six persons besides the accused, and jurare
duodecima manu to swear by eleven besides the party ac-
cused. These persons were mostly called compurgators,
because they contributed by their oaths to purge or clear
the accused party of the crime laid to his charge likewise
purgatores, sacramentales, sacramentarii, juratores, con-
Juratores, &c.
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As to the number of compurgators, the law of the Sax-cmarp.
ons and other nations varied very much; requiringin III.
some cases not more than ene, two, or three, and in others sAxons.
as many as thirty, fifty, or even a hundred. As to the Du Can
condition of the parties, they were to be the peers or Gloss E‘
equals of the accused. In the treaty between Alfred and Bthel e 15;
Guthrum the Dane it is ordained, that if a king’s thane Alf “ "
was accused of homicide, he was to purge himself by Wik, &
twelve king’s thanes. If an inferior thane was accused, A. D, 8so.
he was to purge himself by eleven of his equals and one g;s,pias.
king’s thane. In regard to the gualifications of the com- :‘,‘5"",‘5‘;,’0.,‘,’,‘
purgators, they were to be boni et legales,* and such per- vl,"c",,,,'fu,
sons as had not been charged with any crime. That none
might not be admitted to take the oath but such as were
competent, they were examined previously by the judges.

This mode of trial was denominated purgatio canonica,t
because it was admitted by the canons of the church, in
distinction from the ordeal and other modes of trial, which
were distinguished by the name of purgatio vulgaris,i be-
cause they were adopted by the secular power. It was af-
terwards applied to civil matters in actions of debt upon
simple contract, when it was called vadiatio legis, that is,
wager of law. The laws of the Saxons, which required
that no contract should be made wishout witnesses, rendered geovess
this mode of proof for the most part unnecessary, but it g™ " *
was perfectly consistent with the manners and institutions
of that age, that, in cases where the witnesses were dead, or
otherwise unable to attend, they should allow a man of
good reputation to clear himself of an unjust demand by

his own oath and that of his neighbors.

As to the trial by witnessess, that was an obvious mode 7013,
of coming at the truth of a matter, which had been resort- "
ed to by all nations at all times, and was much facilitated x,’%'.‘o,f‘f;
among the Saxons in civil causes by the law, so often re- *'®
peated and enforced, requiring witnesses to every bargain.

Whether the trial by jury existed among the Saxons has, 7via sy

like many other matters connected with those remote pe- ™"

*Good and lawful.  {Canoncial purgation. = {Common purgation.
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riods, been a subjectof controversy. From all the records
that have been preserved from those times, it is clear that
there was no such thing as a jury of twelve men sworn to
give their verdict on the evidence offered to them; but it
is also equally clear, that the decision of at least important
points was not left to a single judge. An example of asuit
or two, as it was conducted by-the Saxons, may serve to
illustrate this matter better than any course of reasoning.
In a county court held at Agelnothestane, at which pre-
sided Athelstan the bishop, and Ranigus the alderman, were
present, Edwin the son of the alderman; Thureilus, sur-
named Albus; Turfigus, surnamed Comptus; and all the
liberi homines* of the county. The cause was between
Edwin and his mother Enneawne, concerning a parcel of
land. When the case was stated, the bishop desired to
know whether any one was present to answer for the mo-
ther of Edwin ; upon which Thurcilus stepped forward, and
declared that he would answer when he was informed of
the matter of controversy ; then three of the thanes, Leof-
win, Zgelsigus and Thirsigus, who were of the same vil-
lage as that where the mother of Edwin lived, were com-
missioned by the court to wait upon her, and learn from
her own mouth what right she had to the lands that were
claimed by her son. {yon their applying to her she de-
clared, with many expressions of anger towards her son,
that he had no right whatever to the lands which he claim-
ed, and added that it was her intention to leave at her death
all her lands, gold, garments, and whatever she had, to her
kinswoman who was sitting by her side, Leofleda, the wife
of Thurcilus, and to disinherit her son. At the same time
she begged them to carry back this message to the court,
and to beg all the thanes there present to be witnesses to

* this her donation. On their return to the court, the thanes

communicated the result of their inquiries, when Thurcilus
arose, and prayed the court to adjudge these lands to his
wife Leofleda, according to the intention of Enneawne the
donor. All who were present did as Thurcilus desired ;

* Free men.



F?'

ENGLISH LAW, 38

upon which he mounted his horse, and, riding to the mon- cmap.
astery of St. Athelbert, he eaused the judgment to be en- _II¥-
rolled in the Book of the Gospels. - SAXONS.
In a suit between Wynfleda and Leofwin, the former ap- Hicks’ Diss,
pealed to the King Ethelred, and proved by her witnesses, A D.978
namely, Sigeric the archbishop, Ordbyrht the bishop, Zl- = =~
fric the alderman, and Alfthritha the mother of the king,
that Zlfric sold to Wynfleda the land at Hacceburn, and
that at Bradenfeld, in the district of Decetta. The king
then sent them to Leofwin, to declare to him what the
archbishop and the other witnesses testified ; but he would
not give up his claim until the matter was heard in the
county court. Wherefore the king sent his seal (or sim-
-ply his sign, as Dr. Hicks supposes) by the Abbot Alvere
to the court, which was held at Moshleewa, greeting all the
witen or wise men there assembled, and commanding them
to do right between Wynfleda and Leofwin. Sigeric and
Ordbyrht also sent their testimony, which, being read,
Wynfleda was desired to set forth her claim. This she
did, and moreover supported it by the testimony of many
other noble men and women. The court gave judgment
in her favor, but declined putting Leofwin to the oath, lest,
if he were convicted of perjury, he should be compelled
to pay the penalty of that offence, besides making restitu-
tion to the complainant.

From the above proceedings it is worthy of observation, Hicks? Dive.
that the members of this court, being all thanes, were not Epist.s.
called upon to deliver their judgment upon oath, but rather
after the manner of peers in parliament, upon their honor.

The bishop and alderman presided, by virtue of their office,
in the court; but otherwise, being all equals in rank, the
distinction was not so marked as, in aftertimes, between a
judge and ajury. To the thanes it belonged to determine
not only as to the fact, but as to the law. It appears, how-
ever, that special regard was had to those who, from their
local knowledge, were best able to judge of the matter in
question ; wherefore three of the thanes, living in the same
village as the defendant Enneawne, were commissioned to
go to her. No certain number of the thanes were sum-
5
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moned ; for by a law of Ethelred, before referred to, all the

freeholders of the county were obliged to attend.
Law proceedings were then carried on with much less

formality than in aftertimes. Each man pleaded his own

cause, or got some one to answer for him who was con-
nected by the ties of blood or friendship. So, likewise,
where the defendant could not attend, it appears that, in-
stead of compelling their attendance or allowing them to es-
soin, that is, to excuse themselves, as was afterwards the
case, some of the court were sent to the parties, as in the
case of the widow Enneawne ; which supposes that all the
parties were, in their disputes, actuated by a certain prin-
ciple of honor, that rendered the coercions of the law not
80 necessary.

For the same or a similar reason, writs were then rarely
in use in legal proceedings ; the parties being mostly sum-
moned by some officer or messenger in person. Thus, in
the latter example, the king sent his seal and a message
to the court. Dugdale has, however, given one example
of the use of a writ in the reign of Ethelred.

In all the suits on record at that penod no partles are
mentioned of lower condition than that of thanes: it is
therefore fair to presume, that if questions were referred
to inferior persons for their decision, they must, as in after-
times, have been bound by an oath. It is, however, far
more consistent with the manners of the age to suppose,
that questions affecting the lower orders were either deci-
ded by the modes of trial then in use, or otherwise settled

. immediately by the court. - A jury, in the modern sense of

the word, was doubtless a thing unknown among the Saxons,
and probably as little known and practised in other coun-
tries of Europe. At the same time it cannot be denied,
that the practice of submitting causes to the decision of
twelve men was universal among all the northern tribes
from the very remotest periods of antiquity. Odin or Wo-
den, the god of the ancient Germans, had twelve judges,
who heard and determined all causes; but they were ori-
ginally appointed by the court, and acted as assessors to the
supreme judge. In process of time, however, they were
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chosen by the parties, and on that account this sort of jury
was called by the Danes nembda, from nemen to name.

In criminal matters it is clear, from a law of Ethelred,
that a grand jury existed among the Saxons; for the law
directs that twelve thanes, with the sheriff at their head,
should go, and, on their oath, inquire into all offences, not
charging any one falsely, nor wilfully suffering any offender
to escape. From the condition of the parties, and the of-
fice required of them, namely, accusare, that is, to make
presentment of offenders, it is beyond all question that
they had only to determine what offenders should be put
upon their trial and what not.

Among the legal proceedings of the present day which
may be traced to our Saxon ancestors, that of terms and
vacations must not be forgotten. The introduction of law
terms (says Mr. Dugdale) is ascribed by Polydor Virgil,
Holingshed, and some later writers, to King William I.;
but Sir Henry Spelman has made it appear very clearly
that our Saxon and Norman ancestors divided the year be-
tween God and the king, calling those days and parts of
time which were assigned unto God Dies Pacis Ecclesice,*
and the residue Dies Pacis Regis.t In the league between
Edward the Elder and Guthrum the Dane, it was ordain-
ed, ¢ Festis diebus omnibus et legitimis jejuniis, ordalium
nullus ingreditor, neve ad jusjurandum addicitor.”} The
constitution made at Eanham in the reign of King Ethelred,
and another in the reign of Canute, defined the terms more
minutely, from which it appears that Hilary term began ,
Octabis Epiphani, that is, the 13th of January, and ended
on Saturday immediately preceding Septuagesima, which,
being moveable, made this term longer some years than
others. Easter term began Octabis Pasche nine days soon-
er than it now does, and ended before the vigil of Ascen-
sion, that is, six days sooner than at present. Trinity Term
began Octabis Pentecost, to which, as no period appears

* Days of the Peace of the Church. t Days of the King’s Peace.

t That upon holidays and the regular fasts, no man should be sub-
jected to the ordeal, or called in judgment.

-
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cHAP. to have been fixed by the canon, it was therefore called
111. Terminus sine Termino, but it was afterwards fixed by
8AXONS. statute in the 51st year of Henry III. that it should end
within two or three days after Quindena Sancti Johannis,
that is, about the 12th of July. This term was fixed by
statute in the 32d year of the reign of Henry VIII. to begin
Crastino Sancte Trinitatis. Michaelmas Term began on
Tuesday next after St. Michael, and was closed by Advent;
but, as this is moveable, and may fall upon any day be-
tween the 26th of November and the 4th of December,
therefore the 28th of November, as a middle period, by rea-

son of the feast and eve of St. Andrew, was appointed.
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CHAPTER 1V.
THE SAXONS.

Criminal Law.—Penalties for offences.—The Were.—
Murdrum.—Stealing.— Outlaws.— Breach of the Peace.
—Pax Regis.—De¢famation.— Witnesses to Contracts.—
Sanctuary.— Abjuration.—Hue and Cry.

Tax principles of criminal jurisprudence among the
Saxons were remarkable for several peculiarities, arising
from the manners and character of the people.

The gratification of private revenge, the strongest pas-
sion in the breast of an untutored mind, was very prevalent
among all the northern tribes, who, forming themselves into
families or clans, were bound by particular laws of honor
to resent the affronts or injuries offered to any of the mem-
bers. This principle of retaliation naturally produced vio-
lent and deadly feuds, which for a time broke through all
the restraints of government. As the Saxons retained this
characteristic of their ancestors, their kings adapted the
laws to the humour of the people, so as to moderate and
regulate their passions rather than attempt to suppress
them altogether, which they knew to be impossible. For
this reason, we find that they adopted the principle of com-
pensation, for every personal injury whatever, even to the
taking away of life. In the code of Ethelbert, the first
Saxon legislator, there appears to be hardly any other pen-
alty attached to any offence, however heinous. If a man
killed another, the slayer was to compensate his death by Pe
the payment of a certain sum, greater or less, according to
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lings, and that of his other guests according to their rank.
By the laws of Athelstan, the life of every man, not ex-
cepting that of the king himself, was estimated at a cer-
tain price, which was called the were, or @stimatio capitis.
The were for the life of the king was 30,000 krymras, or
about £300 of our money ; that for a prince, 15,000 ; that
for a bishop or alderman, 8,000; that for a sheriff, 4,000;
that for a thane or priest, 2,000; and that for a ceorl, 260.
The price of wounds was also varied according to the na-
ture of the wound, or the member injured. The cutting
off an ear was to be compensated by the payment of
twelve shillings; clipping it off, six shillings ; and striking
out an eye, fifty shillings. For a wound an inch long, a
shilling was to be paid, and for one of the same size in the
face two shillings. Injuries to a man’s cattle and property
might be atoned for by similar amends, suited to the cir-
cumstances: the penalty for mutilating an ox’s horn was
ten pence ; for that of a cow only two pence. A similar dis-
tinction was made between the tail of an ox and that of a
cow. Also if a man killed the slave of another, he was
obliged to pay the price of a slave, which was called man-
bote, that is, the man’s price or value. If a master beat
out the eye or teeth of his slave, the latter recovered his
freedom; and if he killed him, he paid a fine to the king.
If aslave killed a freeman, the owner of the slave was to
make amends. On this principle of compensation it ap-
pears, that if a man in hewing a tree happened to kill an-
other, the relations were entitled to the tree. The viola-
tion of female chastity was also to be compensated in a
similar manner, and with similar distinctions as to the rank
and condition of the parties; an offence of this kind in
the case of the king’s maid-servant was compensated with
the payment of fifty shillings, and so in the case of sub-
jects the penalty was proportioned to the rank both of the
servant and the master. If a freeman committed adultery
with another man’s wife, he was to make him amends by
buying him another. The ordinary compensation for theft
was six shillings; but if committed in a church, the offen-
der was to restore fourfold. If a bishop was robbed, res-
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titution was to be made elevenfold, which was greater than c x #p.
in the case of the king. In this manner was every offence  1V-
considered in the light of a civil injury, and the object of s8Axons.
the laws was to repair the fault rather than to punish the
offender. There was, therefore, no distinction made be-

tween things done with deliberate malice and those done

in the heat of passion or by inadvertence; a kind of len-

ity which, however admissible in a rude and simple state of

society, was soon found to be inadequate to the purposes of

good government. Subsequent legislators, therefore, added

other penalties, and punished crimes not merely as private

injuries, but as public offences. Thus, in the time of Ina, L Tne,
half the were in the case of homicide was paid to the king, A.D. 700.
in the name of frithbote, or compensation for a breach of

the peace: and half t6 the family of the deceased, which

was called meagbote, that is, literally, a compensation to

the kindred. By a law of Edmund, a homicide was to sy Wi.
bear all the consequences of his offence, and his relations "
to be exempted from all charge, provided they afforded A-D. 941
him no protection or sustenance, otherwise they were to be

treated as accessories. For the protection of the Danes from Murdrum.
the resentment of the English a law was made by Canute 55, E7:
imposing a fine on the hundred, called murdrum, when the
slayer was not found.

Besides, punishments were not confined to pecuniary scatiag.
mulcts, for we read of various corporal pains inflicted on LL Wi,
offenders, as imprisonment, mutilation, slavery, and death, o %
in addition to the penances imposed by the church. A
thief who was caught in the act of stealing might be killed
with impunity if he attempted to escape or made resist-
ance ; and theft was afterwards made a capital offence, un-
less the thief or his friends redeemed his life by paying
his full were. A thief frequently accused of theft was to y;, pu,e.
lose a hand or a foot; and, by a law of Athelstan, he was ,3,};1"37,
upon a second conviction to be hanged. None were to 3{'%
escape punishment who were above the age of twelve, or Lnd- spud
who stole above the value of twelve pence. The accom- ;, ..
plices and aiders of thieves were subject to the same pen- 4id- apud
alties as thieves themselves. So, likewise, if a thing was ! "' ""‘"

-~

A.D.1020.
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stolen, and the family of the thief was privy to it, they
were all to be made slaves; but there was an exception in
favor of the wife, who was supposed to be under the sub-
jection of her husband, and was therefore not considered
as a party in the stealing, unless the things stolen were
found in her separate possession.

In some cases the life or limb of the offender which was
forfeited might be redeemed by the payment of the full
were, that is, by the full price of the man’s life ; but crimes
of great enormity, as killing the king or one’s lord, arson,
sacrilege, and some others, were not to be expiated by any
thing but death.

If an offender fled from justice, and was not to be found
within the space of thirty-one days, he was outlawed, and
any one might kill him if he made resistance. An outlaw
was called in the Saxon wulfesheafod, that is, wolf’s-head ;
which was as much as to say that any one might kill him in

. the same manner as they would a wild beast. Those who

LL. Ethel.
c.5; LL,
Can. c. 23.

Ingulph.
Hi‘.t“. 495 ;
Gal. Malms.

Breack of
8hs peace.

LL. Inae,
¢. 45.

broke their bail, or violated their word, were to be impri-
soned for forty days; and if they attempted to escape, they
were to be outlawed. A common cheat was to be put to
death and denied christian burial.

But it was not merely by the severity of punishments
that the Saxon kings endeavored to reform their subjects;
they also aimed at drawing the social ties closer together,
humanizing the manners and affections of the people, and
giving them a respect not only for the law and government,
but also for themselves and their good name. The insti-
tution of the friborgs, before-mentioned, had a peculiar ten-
dency to produce these salutary effects; and according to
the accounts of historians, it was so efficacious in the com-
mencement, that if a bag of money were left by the road-
side for months together, it would not be taken.

To prevent the causes and beginnings of quarrels, laws
were made against every breach of the peace, but particu-
larly in certain places, or before certain persons, whose pre-
sence the Saxons were taught in a particular manner to res-
pect. Fighting, or even drawing a weapon, in the presence
of the archbishop, was punished with a fine of 150 shillings;



ENGLISH LAW. 41

before a bishop or an alderman, with a fine of 100 shillings. caa p.
If the offence was committed near the residence of the king, IV -
or in the king’s court, the life of the offender was to be at saxons.
the king’s mercy. The pax regis,* or the verge of the court LL. AL
as it was afterwards called, extended from the palace-gate °. Pz '"w
to the distance of three miles, three furlongs, three acres, Hick's Dis.
nine feet, nine palms, and nine barley-corns. Besides, the '} , .
pazx regia, or King’s protection, was attached to other places, §" Wilk-
as the four public roads, Watlingstrete, Foss, Hakenildstrete,
and Erminstrete ; also to navigable rivers carrying provi-
sions to cities and towns, whence such public ways were
designated in a peculiar manner the King’s highways. On
the same principle there was the pax ecclesie,t or a particu- *
lar privilege attached to churches. Sacrilege was punish- 11, ax.
ed with the loss of the hand which committed the offence, “*
unless redeemed with the payment of the full were; and
any breach of peace in a eathedral incurred the penalty of
death, unlessredeemed ; but if committed in inferior church- 1L ar.
¢s, it was only punishable w1th a fine, according to the im-
portance of the place.

As a further prevention of quarrels and breaches of the Desumation.
peace, calumny and defamation were visited with a heavy
penalty even at an early period. By a law of Hlothaire, kl‘g'ﬁ.'@‘o
King of Kent, a calumniator or defamer was obliged to pay jpud Wilk.
one shilling to the person in whose house the words were
uttered, six shillings to the person calumniated, and twelve
shlllmgs to the King. By alaw of Alfred, Edgar, and Ca- LL, AL <.
nute, a spreader of false reports was to lose his tongue, un- m; .43
less he redeemed it by paying his full were. Besides, s o
breaches of the peace in the houses and on the premises of
private persons were visited with penalties, according to
the condition of the party or the circumstances of the case ;
in all which particulars we may trace the origin of many
parts of our jurisprudence as it exists in the present day ;
but there was one law among the Saxons which has not ;; o .
survived that period, namely, a law of Hlothaire, King of '} g0,

* The king’s Peace. t The Peace of the Chwrch.

6
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Kent, which inflicted a heavier punishment on breaches of
the peace if committed in ale-houses than if they were com-
mitted elsewhere.

If any one was present at the death of a man, he was

. looked upon as particeps criminis,* and liable to a fine;

but there was an exception made at that time, as there has
been since, in favor of those who stood in a near relation
to each other. By a law of Alfred a slave might fight in
defence of his master, or a father might defend his son,
and a man might attack any one whom he caught with his
wife.

For the prevention of frauds, as well as of disputes, it
was more than once enjoined, that no contracts or bargains
should be made but in the presence of two or three wit-
nesses, or of the gerefa; and if any thing was sold with-
out observing this law, the thing bargained for was to be
forfeited.

In addition to the above-mentioned regulations for the
preservation of the peace, the Saxons adopted the humane
practice of sanctuaries, or places of refuge for offenders,
particularly in the cases of homicide ; after the manner of
the cities of refuge among the Jews, and the asyla or in-
violable cities among the Greeks and Romans.

After the introduction of Christianity, the Saxons con-
verted their churches, as the Britons before had converted

their temples, into sanctuaries, whither homicides might

LL. Athels,
. apud

Wilk. 13

LL. Alf.

c. 3,38

flee to protect themselves from the hasty resentment of the
injured party. They might also seek refuge with an al-
derman, an abbot, or a thane, for three days; and with a
bishop for nine days. A penalty was inflicted on the vio-
lation of sanctuary. By a law of Alfred, no one was to
take revenge until he had demanded compensation, and it
had been refused. If the offender fled to his own house,
the injured party might besiege him there for seven days;
and, if needful, might have the assistance of the magistrate
to prevent his escape. If, at the expiration of that time,
the aggressor were willing to surrender himself and his

t An accomplice in the crime.
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arms, his adversary might detain him for thirty days, butcmap.
was afterwards obliged to restore him safe to his friends, _ V.
and be coptented with the compensation. This privilege of sAXons.
sanctuary extended also to thieves, who in such cases might

make restitution of the plunder; but if the thief repeated

the offence, he was then obliged to leave the church, and
provinciam forisjurare, to forswear the county, that is, Lo Edw
swear that he would not return to it; which, when applied Conf c.6.
to the kingdom, was afterwards called abjuring the realm. -gsjuration.

For the more certain detection of offenders, it was or- Ly, Tose,
dained by a law of Ina, that whoever suffered a thief to es- A. D. 700.
cape was to pay the were or forgyld of the offender; and
if it were an alderman, he was to lose his office. In con- Lu Cao.
firmation of this, it was enjoined by Canute that whoever AD 1020.
suffered a thief to escape - absque clamore, that is, without
making Autesium et clamorem, or hue and cry as it was mus end ery.
afterwards called, was to suffer the punishment of the thief,
if be could not purge himself. So, likewise if any one neg-
lected to join in the clamor when he heard it.

As a further means of bringing offenders to justice, en- Le. Athole.
deavors were made to give all possible solemnity to the spud Wik
taking of an oath by various religious rites, which accompa-
nied the ceremony ; besides the penalties which were in-
flicted on those who violated the obligation of an oath.

By the league between Edward and Guthrum the Dane idDmééo.
false swearers were banished ; by a law of Athelstan they Eiw.
were denied Christian bunal by one of Edmund they L:wAeth:lln’
were incompetent to give evndence until they had purged - ,5 :
themselves. Perjury by a law of Canute was punished h"""
with the loss of the hands, and.the payment of half the full k‘g)c‘l'bm

were.
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CHAPTER V.
WILLIAM L awp IL. .

Confirmation of the Saxon Laws.-- Feudal Tenures.—-Earls.
—Sheriffs.— Courts.—Separation of the Secular from the
Ecclesiastical Judicature.—Trial by Battel.—Trial by
Jury.—Forest Laws.—Pleadings in French.—Domes-
day Book.— William II.

THE accession of William I., surnamed the conqueror,
has been generally regarded as a memorable epocha in the

witLiam history of English law, on account of the changes which are
I IL

supposed to have taken place in the nature of landed pro-

AD. 1066. perty, the judicial forms of proceeding, and what was still
1100.

R

]

< Hist.
¢ LAW,

more, in the tone and temper of the times, which required
a more rigorous exercise of the law. But, great as these ,
changes may have been, they appear to have sprung not sd
much from any determination on the part of the conqueror,
as from the circumstances which accompained his taking
possession of the English throne. Without entering into
the question respecting his title, it is clear that he consid-
ered himself as the legitimate successor to Edward the Con-
fessor, and founded his claim to the throne not so much on
his victory over Harold as on the title which he had acquir-
ed by the will of his predecessor. His harsh treatment of
the English was evidently the consequence of their dis-
affection and continued resistance ; and, had he met with a
better reception from his English subjects, it is fair to con-
clude that he would have dealt with them more as a king
than as a master. ¢ William;” says Mr. Reeves, ¢ put off
the character of aninvader as soon as he conveniently could,
and took all measures to quiet the kingdom in the enjoy-
ment of its own laws.” The correctness of this observa-
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tion may better be learnt by a statement of facts thanby any cuap.
enlargement on an unimportant point of dispute. v.
As soon as the king found leisure from the occupations of " T 11"
war, he turned his thoughts to the establishment of good congrma-
laws for the government of the realm: wherefore, in the Sord isss.
fourth year of his reign, he called together his barons at
Berkhampstead ; and in the presence of Lanfrane, Arch-
bishop of Canterbury, he solemnly swore that he would ob-
serve the good and approved laws of Edward the Confes-
sor. Atthe same time, selecting twelve men from among the Toaleh, .
English who were learned in the laws, he desired them to Pris. Xﬁ.
make a collection of such laws and custonts as had been in Senct. Alb.

. . . Hoved. 600.
force in the time of the Saxon kings. .

When the collection was finished and presented to the
king, he seemed to give the preference to the Danish laws;
" upon which we are informed that the commissioners, break-
ing out into great lamentation, conjured the king, by the
soul of King Edward, that he would suffer them to be gov-
erned by the laws and customs in which they and their
children had been brought up. The king yielded to their
entreaties, and called a general council, at which he con-
sented that the laws of Edward the Confessor; with such
additions and alterations as he thought proper to make,
should in all things be observed. Gervasius Tilburiensis,
who lived near that time, observes, ‘ Propositis legibus
Anglicanis secundum triplicitam earum distinetionem in
Merchenlage, West-Saxonlage et Danelage; quasdem ea-
rum reprobans, quasdem autem approbans, illis transmarinas
leges Neustrie, quae ad regni pacem tuendam efficacissimee

videbantur, adjecit.”® Wherefore it appears that the col- Hale. Hin
lection was of a twofold nature ; comprehending, in the first com. law,

place, the laws of Edward the Confessor, properly so call- o5
ed ; and, secondly, such additions as the king thought pro-
per to make : all which are to be found transcribed in Mr.

* The laws of England being propounded, according to the triple di-
vision thereof into Merchenlage, West Saxonlage and Danelage, reject-
ing some and approving others he added thereunto the foreign laws of
Neustria, which seemed well adapted to the preservation of the peace
of the realm.
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cH A P. Selden’s “ Notes on Eadmer,” and also in Wilkin’s ¢ Col-
V. lection of the Anglo-Saxon Laws.” .

W Among the most important and remarkable of William’s

Feudal T Jaws must be reckoned those which relate to knight’s service

nUres.
and military tenures. One of these laws runs thus:—
¢ Statuimus, ut omnes liberi homines feedere et sacramento
affirment quod intra et jextra universum regnum Anglie
(quod olim vocabatur regnum Britanniee) Wilhelmo suo
domino fidelitate ubique servire cum eo, et contra inimicos
et alienigenas eum defendere.”* From this law it may be
gathered, thattwo things were now required from the king’s
tenants, or the possessors of feuds, according to the Nor-*~
man system, which had not been required by the Saxon
kings. First, that they should take an oath of fealty or fi-
delity to the king: and,” secondly:ithat their military ser-
vice was to be indeterminate, and might be required of -
them either at home or abroad ; whereas, among the Saxons,
it was confined to the defence of the rcalm. By another
law the king declared his grants to be jure hereditariot
and thus converted feuds into hereditary fiefs, which among
the Saxons were, as they had been originally every where,
beneficiary and for life. From this change flowed many
consequences, which had a material influence on landed
property, such as wardships, marriage, reliefs, aids, and
dower; but as the records of those times make little or no
mention of these particulars, it is probable that they were
not all as yet ingrafted into the system, but gradually gain-
ed a footing, as circumstances favored.

Im. The clergy were charged with military service, on ac-
"it -4 count of the lands which they held in right of their sees;

and were bound, the same as the barons, to do suit at the
curia regis,} which was in conformity with the practice of

*W e decree that all freemen shall bind themselves by pledge and oath
to serve their lord William faithfully everywhere, both within and and
without the realm of England, (formerly called the Kingdom of Britain)
and to defend him against his enemies and against strangers.

1 By hereditary right.
1 King’s court.
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the Saxons. For then the bishops and the thanes, by vir-
tue of their office, took an important part in the administra-
tion of justice; but, as the barons had acquired a perma-
nent right in their lands, they became hereditary counsel-
lors of the crown, having both an obligation and a right to
attend the courts and councils of the king.

William expressly assured his earls, barons, and other
tenants in capite,* that he would protect them in the enjoy-
ment of their possessions, which they were to hold free,
“ab omni injustd exactione et ab omni tallagio.”’t  This
language was in conformity with that to be met with in the

Xon grants.

The other alterations in the laws introduced by the Con-
queror were such as regarded the administration of justice.
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The government of the counties was intrusted to the earls, .,
with a similar jurisdiction as in the time of the Saxons, Co. 4, Inst.

" except in the county of Chester, which was erected into a ™'
county palatine in favor of his nephew Hugh Lupus, to
whom he granted “hunc totum comitatum tenendum sibi et
heeredibus suis ita libere ad gladium sicut ipse rex tenebat
Angliam ad coronam.”’} By reason of this grant, the earl
palatine had all the high courts and officers of justice which
the king had, with criminal jurisdiction.

The office of the sheriff probably acqulred lmportance
after the conquest. He was called in Latin vice comes, be-
cause he performed all the ministerial duties of the earl,
and in his judicial character he took the place of the alder-

Skerigfe-

Matt. Paris,

man, at least for a time. The latter officers were now con- jj3{

fined to cities and boroughs, where they acted as judges.
Justice was administered in the early part of this reign
in the same courts and nearly in the same manner as in the
time of the Saxons, namely, in the scyregemote, now call-
ed the comitatus, or county court; in the hundred court,
now called the hundredum ; and in the lords court, or cu-

* Tenants in chief (i. e holding directly under the king.)
tFrom all unjust exactions, and from talliage.

t The whole county, to have and to hold to him and his heirs, freely
by the tenure of the sword, as he, the king, held the kingdom of Eng-
land by the crown.
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ria baronis, as it was named, the title of baron having tak-
en the place of that of thane. Sometimes the two former
of these courts were summoned at the pleasure of the
king, when any cause of importance demanded their at-
tendance. Thus on occasion of restoring to Lanfranc, arch-
bishop of Canterbury, the:possessions- which his predeces-
sor Stygand had forfeited, ¢ rex precepit totum comitatum
absque mora considere, et homines comitatus omnes fran-
cigenos et preecipué Anglos in antiquis legibus et consuetu-
dinibus peritos in unum considere”’*

This court, which was held at Pinenden, 6 W. 1, A. D.
1072, was attended by one archbishop, three bishops, the
earl of the county, the vice-earl or sheriff, besides a hum-
ber of knights and freeholders, who were called upon to attest
on oath what they knew respecting the lands and posses-
sions in question. The inquiry lasted for three days, du-

ring which several manors were adjudged to belong to the |

archbishop, which had been for some time in the posses-
sion of Odo, bishop of Baieux, uterine brother of the king.
Sometimes the county courts, as well as those of the hun-
dred, were summoned from more than one county or hun-

.. dred, of which the writs and charters of William and his

son Rufus furnish several examples.

The most important change produced in the judicature
of the kingdom, was the separation of the ecclesiastical
from the secular courts, which we learn from a charter en-
rolled, 2 Ric. II. No. 5, Pro decano et capitulo ecclesie
beate Marie de Lincoln.t From this it appears, that no
causes relating to the discipline of the church were to be
carried before a secular magistrate, and that every person

who was answerable to the ordinary for a breach of the canon:

law should make his appearance at the place appointed by
the bishop where the cause was to be determined, accord-
ing to the form and manner prescribed by the ecclesiasti-

* The king commanded the whole county to assemble without delay,
and all the men of the county of Norman birth, and especially the Eng-
lish versed in the ancient laws and customs, to meet together,

1 For the dean and chapter of the Church of St. Mary of Lincoln.
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cal constitutions. What may have been the immediate con- ¢ 1 A P.
sequence of this measure is left to conjecture, history being

silent upon the subject; but it is natural to infer, that the W}LLIAM
Bishop’s Consistory, or the Council-house, in which he or

his officers sat to hear ecclesiastical causes, was erected at

this period, or very shortly after. It is also probable that

the archdeacon’s court was nearly of the same date; for
although the archdeacons had hitherto acted by a delega-

ted authority, yet they gradually acquired an independent
jurisdietion, in proportion as the bishops were compelled,

by reason of their tenures, to give their attendance at court, wamer
- and, consequently, to intrust to the former a part of their Caa
official duties. 'To whom appeals were made from the bi-

shop’s consistory at this period, and in what manner they

were made, we have no means of knowing; but we may

justly conclude, that, as the pope had as yet obtained no

power in England, appeals were made to the king, as in

secular causes. Thé archbishop’s court, called Curia de
Arcubus, or court of the Arches, to which appeals were
afterwards made, is not mentioned before the reign of Ed- Co. 4 Inst.
ward I. il

To the modes of trial already in use was added by this Tvial by

king, also, that by the duel or battel, a* mode of decldmg Vel. Pat.
judicial contests which, as we learn from Paterculus, was !-%¢ 18
established among the northren nations in his time. Su-
perstition, combined with their passion for arms, gave birth

to the persuasion that successful valor was the best test of

truth and innocence. For this, like other ordeals, was an

appeal to the judgment of God for the discovery of the truth DuC

or falsehood of an accusation that was denied, or of a fact Voo Duel-
that was disputed, founded on the supposition that heaven {; Oyt
would grant the victory to him who maintained the just pus.
cause. Thus did the judicial combat become the most hon-

orable, and, at the same time, the most common, method of
deciding dlsputes among the different nations of Europe ,I:.%Bm
The first law we meet with on the subject occurs in the L umm‘
code of Gundebald, A. D. 501, king of Burgundy. God- An

The Saxons in England appear never to have adopted Hale Hist.
. . . . o e . . Com. Law,
this practice, which is not surprising considering the love «.s.
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of justice and the equitable spirit which reign throughout
their several codes. As it was therefore an innovation
not likely to be agreeable to the English, the Conqueror
did not impose it as a law upon his new subjects, but
left them their choice. An Englishman was to have the
same liberty as a Frenchman had in his own country, of
appealing or accusing the latter, by duel, of theft, homicide,
or any other crime. In cases of outlawry, an Englishman
might purge himself by the ordeal; but the same liberty
was not conceded to the Frenchman, who was obliged to
defend himself by the duel. It is, however politicly ad-
ded, by way of shaming the English into compliance, that
if an Englishman was afraid to stand the trial by the du-
el, then the Frenchman was to purge himself pleno jura-
mento, that is, by the oaths of the required number of
compurgators. An appeal like this to a people not wanting
in courage had the effect, as may be supposed, of estab-
lishing the practice. To this principle of martial pride it
must be ascribed, that notwithstanding the repugnance felt
and expressed by succeeding kings to so unjust a mode of
deciding legal controversies, the law continued so long in
force without being expressly abolished by the legislature.
As to the trial by jury, we read in this reign, for the first
time, of twelve men sworn to speak the truth on any par-
ticular matter. In a cause between Gundulf, bishop of
Rochester, and Pichot, the sheriff, respecting certain lands
retained by the latter which belonged to that see, when the
suitors or freemen of the county court, awed by the influ-
ence of the sheriff, gave their verdict in his favor ; the bish-
op of Baieux, who presided, suspecting their veracity, and
the motive of their decision, commanded them to choose
from among their number twelve, who should confirm it on
oath. This practice is generally supposed to have been
more according to the Norman than the Saxon usages, and,
on that account, the introduction of the trial by jury is com-
monly dated from the period of the conquest. It had been
established among the Danes by law of Regnerus, surna-
med Lodbrog, since the year A. D. 820, and was carried by
Rollo the Dane into Normandy, when he took possession



ENGLISH LAW. 51

of that duchy. It appears, however, to have been resorted c H A p.
tQ only on this particular occasion, for we read nothing of V-
this mode of trial in civil suits before the reign of Henry Wi
II., when it became a regular part of our jurisprudence.

The law of Canute de Murdro, which had for its object Ante, p.30.
the protection of the Danes from the resentment of the
English, was now employed by the conqueror in favor of
his countrymen. When a Frenchman was killed, and the
people of the hundred had not apprehended the slayer, they
were to pay forty-seven marks by way of fine, which was
called murdrum. In consequence of this law the person
killed was always considered to be a Frenchman, unless
proved to be English by his friends or relations, from which
circumstance arose presentments of Englishery, as they were
afterwards called.

As the conqueror was much addicted to hunting, and rurest taws.
rigorously enforced the laws of the forest, it has been usual
to ascribe to him not only the code of forest laws, but
also the erection of the courts for the administration of
those laws ; but this opinion does not appear to be well
founded. No mention is made of the forests in the laws
that go under his name ; and we find that the king’s forests .
and chases were protected by legal enactments before the c.7.
Conquest, as is fully expressed in a law of Canute: “Sit A.p.1020.
thbet homo dignus venatione sua in sylva et in agris sibi spolm.
propriis et in dominio suo; et abstineat omnis homo a ven- Fome. ™
ariis regiis, ubicunque pacem eis habere velit.”* Sir Hen-
ry Spelman has given a number of other laws of this king
on the same subject.

It is true that William erected the New Forest, but by Co. 4 tnst.
far the greater part of the forests in England must have
existed from the earliest periods. ¢ For the antiquity of
such forests in England,” says Lord Coke, ¢ the best and
surest argument is, that the forests in England, being sixty-
nine in number, except the New Forest in Hampshire,

* Every man may hunt in the woods, and in the fields and property
belonging to him ; but all nen are to abstain from hunting in the king's
forests, and no man may infringe upon them.
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erected by Willian the Conqueror, and Hampton-Court
Forest by Henry VIII. and by authority of Parliament, are
so ancient, as no record or history doth make any mention
of their erection or beginning.”

That the courts and laws of the forests existed among the
Saxons, is furthermore clear from the names swainmote,
footgeld, and other terms, respecting the forests which are
of Saxon origin.

The introduction of the French language into our courts
of judicature has been also ascribed to the Conqueror, who
is said to have required that it should be generally taught
in schools, to the exclusion of the English; with a view,
as some have imagined, of imposing a badge of slavery on

~ a conquered people : but others have supposed, with great-

Domesday
bdook.

Chron. Sax.
190,

Ingulph.
Hﬁ':.ln.
Hoved. 460.
Matt, West.
9.
g:ladh Hiclt.
xcheq. 1.
296.

er reason, that this was purely a measure of expediency :
as the administration of laws rested principally with him-
self and his Norman followers, it was of importance that
judicial proceedings should be conducted in a language
that was familiar to them. Sir Matthew Hale is of opinion,
that he thereby intended to render the union closer be-
tween the two countries. The event at least fully justifies
this inference. The French became fashionable among
the higher orders, whilst, on the other hand, the English
retained the ascendancy as the general language of the
country, and finally became the only one in use.

One of the most distinguished measures of this reign, was
the great survey of the demesne lands throughout the land
recorded in two books called Great Domesday or Dooms-
day Book, and Little Domesday Book, which is said fto
have been formed upon the model of a similar work exeeu-
ted by Alfred, not now extant. In the seventeenth, or, ac-
cording to some, in the fifteenth year of his reign, William
appointed commissioners for the purpose of executing this
work, which was completed A. D. 1086. As the object of
this work was to show what were demesnes of the crown
and what were not, it has always been resorted to in our
courts, to determine all questions respecting ancient de-
mesne.

Many have been the conjectures on the etymon of the
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word, domesday or doomsday. From the literal meaning c u A P.
of the words doom and day, signifying the day of judging;

it has generally been supposed to have an allusion to the fi- wrlmi}w
nal judgment. Some have imagined that it signified liter- Baringt.
ally the lord’s advertisement to his tenants, from dom or do- s:.;. Fo.
minus, a lord, and deia, an advertisement; the most natu- i Voc.
ral conclusion, however is, that by the day of judging, is to o
be understood the work of judicially determining. The ..
domboc of the Saxons was rendered in Latin by liber judi- § G"’" a’
cialis, and Doomsday Book is also commonly rendered li-

ber judicialis or censualis, and sometimes magna rolla, Win-

ton.

- William II. is not known as a legislator, and probably witiamm.
followed the course laid down by his father.
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CHAPTER VI.
HENRY L

Charter of Henry I.—Abolition of Moneyage.—Feudal
Burdens lightened.— Code of Laws.— Descents.— Aliena-
tion.— Administration of Justice.—Curia Regis.— Cu-
ria Baronis.—Reunion of the Secular and Ecclesiasti-
cal Judicature.—Election of Trial by Jury.— Criminal
Law.—Ecclesiastical Discipline.—Appeals to the Court
of Rome.—Mode of electing Bishops changed.

Henry I. showed a decided predilection for the Saxon
laws. To conciliate the affections of his English subjects,
he granted them a charter, in which he expressly confirmed
the laws of Edward the Confessor, that had been appro-
ved by his father. He likewise made many provisions that
were calculated to lessen the burdens of the people. He
abolished moneyage, an oppressive tax of Norman origin,
paid every three years, to prevent the renewal of the
coinage. He relieved his barons and other tenants in ca-

Feudal bur- ptte, from some feudal burdens, which appear in the two

dens Iy
Py ighte

Co. 2 Inst.
8.

™ former reigns to have been arbitrarily imposed. He re-
quired that none but a just and reasonable relief should
be paid, and that nothing should be paid for a licence to
marry their daughters, nor a licence refused, unless any
baron wished to enter into an alliance with the king’s ene-
mies. He likewise recommended his barons to observe
the same rules towards their tenants. The relief here
spoken of as the justa et legitima relevatio,* appears to be

*Just and lawful relief—(relief is a sum of money paid by the heir
for permission to enter upon his inheritance.)
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the same as the period of the Saxons, although in aftercuae.
times they are spoken of as distinct obligations. Notwith- V1.
standing the provisions here made respecting licences to HENRY
marry, marriages became, in process of time, one of the I-
most oppressive of the feudal burdens.

This charter, which laid the foundation for the subse-
quent charters of Henry’s successors, is entitled, ‘Institu-
tiones Henrici Primi,” the preamble to which runs as fol-
lows: “Anno Incarnationis Dominicaa MCI Henricus filius
Wilhelmi regis, post obitum fratris sui Wilhelmi, Dei Gra-
tia Rex Anglorum, omnibus fidelibus salutem, sciatis me Dei
misericordia et communi concilio baronum totius regni
Anglie ejusdem regem coronatum esse.”*

Matthew Paris has twiee recited this charter of King pckstone's
Henry, namely, under the years 1100 and 1213, and two " T*t*
copies of it are entered in the Red Book of the Exche-
quer, one of which is prefixed to King Henry’s laws, pub-
lished by Lambard and Wilkins. It is likewise printed in Lamb.
Richard of Hagustald’s history of King Stephen, and a co- X"n"';" T,
py of it, taken from the Textus Roffensis, hassince been
published by Hearne, and afterwards again by Mr. Justice
Blackstone in his Law traets. This is acknowledged to
be the most correct copy of any, being compiled by Er-
nulf, bishop of Rochester, who died A.D. 1114.

Besides this charter, there is a code of laws which %%
bears the name of this king, and was probably compiled
under his direction. It is to be found transeribed in the
Red Book of the Exchequer, from which the contents
have been printed in the collections of Lambard and Wil-
kins.

It is evident, from the miscellancous character of this Hute, Miat.
collection, and the mixture of Saxon and Norman words, Lsw, ¢ 7

* In the year of the incarnation of our Lord 1101, Henry the Son of
King William, after the death of his brother William, by the grace of
God, King of the English to all the faithful, Health ; Know ye that I,
by the mercy of God, and the common council of the barons of all the
realm of England, am crowned King of the sume. Note. King John
(A. D. 1190) was the first English king who used the plural number -
we instead of 1, in official ihstruments.
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c H A p. and laws, that it is made up of the laws called the Laws

1V,

HENRY
I.

Wilk.
LL. Anglo-
Sax. 239.

Descents.
Hale, Hist.

of com.

Law,c. 11.

LL. Hen. 1.
c. 70.

Alienation.

of Edward the Confessor, with such additions as the king
thought proper to make from other sources. Several rules
of the common law were taken from the sentences of the
fathers, and correspond with what is to be found in the
works of Ivo and Gratian; whence, as these works ap-
peared after the death of this king, it has been doubted
whether the collection which is handed down under his
name, be the same as was made by his command; and at
all events it is generally supposed that the extracts from
the canon law were subsequently added. On this point
the reader will find ample information in the notes subjoin-
ed to Dr. Wilkins’s edition of these laws.

The law of descent, as respects land, appears to have
varied in this collection both from the Saxon and Norman
codes, for whereas by the former they descended equally
to all the sons, and by the latter to the eldest son only,
Henry adopted a middle course, and directed the principal
estate to descend to the eldest: “Primum patris feedum
primogenitus filius habeat. Emptiones vero vel deinceps
acquisitiones suas det cui magis velit.”* As to collateral
descents the law runs thus, ¢“Si quis sine liberis decesserit,
pater aut mater ejus in hereditatem succedat, vel frater
vel soror si pater et mater desint, si nec hos habeat, frater
aut soror patris vel matris et deinceps in quintum genicu-
lum, qui eum propinquiores in parentel asint, hereditario ju-
re succedant, et dum virilis sexus extiterit et hereditas

- abinde sit, feminan on hereditetur.”t This was in conform-

ity with the law of the Saxons on the continent, from which
it is taken verbatim.

A restriction was laid on the alienation of inheritable

*The eldest son shall have the principal fee of the father; butthe fa-
ther may give his purchases to whom he will.

If any man dies without children, his father or mother shall succeed
to his inheritance, or his brother or sister if there be no father or moth-
er; if there be neither of these, then his father’s or mother's brether or
sister; the nearest of kin shall succeed by right of inheritance, and
while there is any male, if the inheritance is from the male line, a
woman shall not inherit.
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lands in the words of the law of Alfred before mentioned, ¢ u a P.
but this restrietion was not extended to purchased lands,as V1.
appears from the clause ‘“Acquisitiones suas det cui magis HENRY
velit 2 L

In the administration of justice, Henry followed the f:"“ 0.‘:‘1"
Saxon schemes of jurisprudence, with a slight intermix- 13,1, 14;
ture of Norman prineiples and forms. The supreme court Conf. o. 3.
of the kingdom was now regularly distinguished by the o.lo.
name of the Curia Regis, or the King’s Court; an appella-
tion that appears to have been introduced at the Conquest ;
but the jurisdiction of this court was defined much in the
same manner as it is by the laws of Canute and Edward
the Confessor. It took eognizance of such matters as im-
mediately concerned the pax regts, or as it was after-
wards more emphatieally expressed, the king’s crown and
dignity, such as the violation of the king’s protection, con-
tempt of the king’s writs, killing or injuring any of the
king’s household, treason, cheating, slander, outlaws, false
coiners, treasure trove, wreck of the sea, rape, offences
against the forest laws, reliefs of the barons, fighting in the
king’s palace, breaches of the peace in a man’s house, har~
boring an outlaw, desertion, unjust judgments, denial of
justice, evading the king’s law, offences on the king’s
highway, and other matters of a similar nature. The ju- Coria
risdiction of the king’s court is thus defined to distinguish oo,
it from the juriediction of the sheriff, or the franchises LLH.Le.
enjoyed by the lords in their courts, which were now dis- Thid, . 0.
tinguished by the Norman appellation of Curia Baronis,
or by the Saxon appellation of halmote, and defined by the
Saxon terms sac, soc, thol, theam, infangthefe, and owut-
Jangthefe, before explained.

The king’s judges were taken from among the barons or ;;  , ..
thanes of the county (for they are indiscriminately so call- =
ed), but the justitia, justice, or justitiarius, justiciary, s
appears to have taken the place of the Saxon alderman, che ...
and probably with an extended jurisdiction. o dou-

The county court was to be held twice a year, as in the Coey County ond
time of the Saxons, and the hundred court, or wapentake, ;, .
twelve times, and oftener if needful. Besides, Henry %3

8

Ante, p. 96.
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c H A P.wished to recur to the practice of determining ecclesias-

V1. tical as well as civil matters in the county court, as was

HENRY done before the conquest. This we learn from one of his

I laws, which runs as follows: “Sicut antiqua fuerit institu-

Gmion 2 tione formatum, generalia Comitatuum Placita certis locis

""‘“‘;:u_ et vicibus, et definito tempore per singulas Angliz provm-

b cias convenire, nec ullis ultra fatigationibus agitari, nisi

propria regis necessitas, vel commune regni commodum

sepius adjiciant. Intersint autem episcopi, comites, vice-

domini, vicarii, centenarii, aldermanni, prafecti, preepositi,

barones, vavassores, tungrevii et ceteri terrarum domini

deligenter intendentes, ne malorum impunitas aut gravio-

rum pravitas, vel judicum subversio, solita miseros lacera-

tione conficiant. Agantur itaque primo debita versee Chris-

tianitatis jura: secundo Regis Placita, postremo cause sin-
gulorum dignis satisfactionibus expleantur.”*

This projected reunion, which, if it had been carried in-
to effect, would have restored the county court to its an-
cient splendor, was frustrated by archbishop Anselm;

,",.h. cos. Who, wishing, according to the policy of the Romish See,

rod - to keep the clergy as distinct from, and as independent of,

Bas. ‘3‘,,"{"" the laity as possible, prohibited bishops from determining
secular causes.

:L“z“l The causes or suits in a court were now called placita.

X 7&‘; Placitum, in French plait, was employed by the feudists

ul ’\;:.,.’ to denote any assembly or court of the freeholders or vas-

Euwom.  gals, which was sometimes held in the open fields, whence

the term has been derived from the German platz, an

open space, or the Latin platea, a highway ; but it is with

*As it was established by ancient regulations, that the general county
courts should be held at fixed times and places, throughout the several
shires in England, nor should they be burthened with other sessions,
unless the interests of the crown or kingdom required that they should
more frequently assemble. They shall be attended by the bishops,
earls, sheriffs, vicars, hundredors, aldermen, mayors, reeves, barons,
vavasours, town-bailiffs and other principal officers, who are diligently
to endeavor that the poor be not ruined by the impunity of crime, the
oppressions of the powerful, or the corruption of Judicial officers,
First let them despatch ecclesiastical causes, then pleas of the crown,
and lastly let justice be awarded to the plaints of private individuals.
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much more reason to be deduced from the placitum of the cmap.
Roman law, which signified a sentence or judgment. Pla- - V1.
citum was also used at this time in the sense of a day, as HENRY
placitum nominatum, a day appointed for the defendant to -
plead or answer ; placitum fractum, a day lost to the de- g"‘g‘ e
fendant; also in the sense of a mulet or fine imposed in "’"’ o 13,
courts. : Tvial by

The trial by jury in criminal suits was recogmsed in this 7
code, as far at least as regards some of its most important .’ el
principles. By one law, every one was to be tried by his
peers, who were of the same neighborhood as himself.—
¢“Unusquisque per pares suos judicandus est, et ejusdem
provinciz, peregrina vero judicia modis omnibus submove-
mus.”* By another law the Judges, for so the jury were mid.c.s.
then called, were to be chosen by the party impleaded, af-
ter the manner of the Danish nembdas ; by which, proba- Aste,p. 3.
bly, is to be understood that the defendant had the liberty
of taking exceptions to, or challenging the jury, as it was
afterwards called.

Crimes, offences, and punishments are, for the most part, Criminsl
described by the Saxon terms, as hlgfordswice, treason;
husbrech, housebreaking ; bernet, arson ; eberemorth, open
killing ; openthifthe, open theft; healsfang, pillory, and the
like. Besides, the principle of redeeming offences by the
were, or a pecuniary compensation, was fully admitted, and
erimes are distinguished into such as were redeemable, and
such as were irredeemable. The latter are precisely the
same, and in the very terms of those given in the laws of
Canute, with the addition of some others, but with the ex- LLu.I
ception of theft, which was now made capital, without the 3 ase, p. 40.
possibility of redemption.

For the maintenance of ecclesiastical discipline, Hen- Eeclesiasti-
ry adopted several of the constitutions of Edgar and the
other Saxon kings; but he appears also to have yielded to
the growing influence of the Romish see. From one of LL.H.Lo$
his laws we find appeals to the court.of Rome expressly

* Every man shall be tried by his peers of the vicinage; and we
wholly reject all foreign forms of trial.
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_cuAP».adnitted; and from the records of those times, we learn
vi. that he changed the manner of electing bishops, to the
HENRY prejudice of the secular power, in both which points we
I.  have seen that the Saxons resisted any interference on
At the.part oi" the pope. In all probability they confiucted
" Roms. their elections much in the same manner as prevailed at
Mods ot that time throughout Europe: the bishops being chosen by
the chapter of the cathedral, by virtue of alicence from the
‘::.:5‘.:.‘19 crown, called afterwards a congé d’elire, and the election .
confirmed by the king’s investing them with the temporal-
ities. That such was the practice at the time of the con-
quest is clear, from the words of Ingulphus. ¢Nulla elec-
tio preelatorum erat more libero et canonico; sed omnes
Comm. ' dignitates, tam episcoporum quam abbatum, per annulum
et baculum regis curia pro sua complacentia conferebat.”*

About this period, however, Gregory VII. an ambitious and
arrogant pope, who aimed at enlarging the papal power,
denied the right of princes to grant investitures, and
threatened excommunication to all princes who granted,

and to all prelates who received them. This was resisted

with great vehemence by the emperor Henry, but the con-

test was at length terminated by a sort of a compromise on

the part of the latter, who consented to change the form of

the investiture, and instead of the king delivering to the
prelate, as heretofore, a ring and a pastoral staff or crosier,

that the latter should, for the future, be invested with the
temporalities simply per sceptrum.t The kings of En-

gland and France followed the emperor’s example and ac-
cordingly we are informed that Henry I. in a council of
Padm.c. 1. London, held A.D. 1107, in the presence of Anselm and
win’™  all the bishops and abbots, &c. relinquished the right of in-

,‘,’_‘;;:; ), vestiture after the old form.

*There was no election of prelates, according to the free canonical
mode ; but the royal council conferred all ecclesiastical dignities, both
bishoprics and abbacies, by the ring and ecrosier.

1 By the sceptre (i. e. the king, by virtue of his royal office, conferred
the temporalities only, the spiritual authority of the prelate being de-
rived from the pope.)
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CHAPTER VIL
STEPHEN.

Danegeld abolished.—Charters of Stephen.—Introduction
of the Civil and Canon Law.— Comparison between the
Civil Law, Canon Law, and Common Law.

Tax turbulent and unsettled reign of Stephen, afforded cma®.
but little opportunity for legislation, yet his reign is notal- vir.
together barren of materials for the legal historian. The Kl:g"l*fgs
abolition of Danegeld is ocmmonly dated from the day of
this king’s coronation, but Lyttleton speaks ofa record of A-D- 1154-
its payment in the twentieth year of Henry II. Danegeld, Danegeid
literally money for the Danes, was a tax first imposed upon
the Saxons in the reign of king Ethelred, for the purpose, fumized.

1.8; Lytt.
of bribing those invaders to desist from thelr depredations, Hist. Hon.

L.
and was afterwards made permanent for the purpose of A-D.1007.
maintaining an armed force to defend the coasts, and became

one of the chief branches of the royal revenue. In the

time of Canute, it is said to have amounted to the sum of

71,000 Saxon pounds.

As an additional means of conciliating the favor of his Chartors of
subjects, Stephen granted them two charters; but he is Bephen
generally charged with having been little scrupulous in the
observance of either. By the first he confirmed the char-

ter of his predecessor Henry, particularly as regards the

Saxon laws ; and by the second he renewed and enlarged

the privileges bestowed on the clergy, both by the Conquer-

or and his son Henry Of the first there is a copy/preserved Blackatone's
in an ancient MS. in the College library. Rnchard of Ha- #1
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gustald, the historian of this prince, has given the latter of
these two charters, the original of which is said to have
been in the hands of Mr. Hearne, although it now appears
to be lost.

The principal circumstance worthy of notice in this reign,
was the regular introduction of ;the civil and canon law,
which is commonly supposed to have taken place at this
period. The Roman law was, in all probability, used by
the Romans in this country while it was in their possession,
at least this is conjectured to have been the case, from the
circumstance of the post of judge having been filled by
some Roman lawyers. Emylianus Papinianus, the cele-
brated jurist, exercised the office of pretor under Severus,
having as his assessors, the no less celebrated lawyers Ul-
pian and Paulus. When the Romans withdrew, it appears
that the Britons ceased to follow their laws, in so much that
no vestiges of them remain in the laws of the Welch. The
Saxons, like the Britons, also adhered to their own laws
and customs, with the exception of some few particulars
before mentioned. The same was the case in Italy and

_other countries, where the Roman laws fell considerably

into disuse on the decline of the empire, and were only

‘partially retained. In proportion, however, as the Romish

church extended its influence, these laws, which it much
favored, were again brought into use; and after the dis-
covery of a complete copy of the Pandects at Amalfi, about
the year 1137, the study of the civil law revived, and be-
came fashionable in England and other countries of E u-
rope. Irnerius, or Wernerius, as he is sometimes called,
was appointed to read lectures upon it at Bologna, and Va-
carius, an Italian professor, began about the same time to
teach it at Oxford. The eagerness with which the clergy
promoted the study of the civil law provoked the jealousy
of the common lawyers to such a degree, that, whenever
they met with a copy of the Roman law, they are said to
have either torn it in pieces or thrown it into the fire.
They likewise procured an ordnance from Stephen, to im -
pose silence on Vacarius, and prohibit the reading of books
in the civil law; but notwithstanding this injunction, the
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rage for studying the civil law increased, and degrees were cma P.
conferred at the Universities on proficients in this as well _V.I1.
as other faculties. Besides, the clergy in their zeal, omit- STEPHEN.
ted no opportunity of bringing into practice both the prin-
ciples and forms of the civil law to the exclusion of the
common law, particularly in the ecclesiastical courts, where,
after the separation of the ecclesiastical and secular juris-
dictions, they continued to practise and preside. 8o, like-
wise, in the courts of Chancery, and of the Universities,
and the court of Chivalry, and the Admiralty, where, as
the clergy had the principal influence and management,
their proceedings were modelled after the civil law.

As to the canon law, we have seen how far the Saxons
were disposed to admit of such canons or rules as had been
thought necessary by the fathers, for maintaining the doc-
trine and discipline of the Christian church. Since that
period numerous accessions had been made by the popes to
the laws and constitutions by which the church was govern-
ed. These were first collected by Ivo de Chartres, in the
reign of Heory 1., and afterwards enlarged and digested by
Gratian, a Benedictine monk of Bologna, and published
under the title of Decretum Gratiani. This work acqui-
red much reputation, and contributed, together with the in-
creasing influence of the pope, to the admission of the canon
as well as the civil law into our courts, subject, however,
to such restrictions as were imposed upon them by the courts
of common law.

Between these three codes, there are several points of Gomparison

difference entitled to notice in treating of English law. per i

The civil law favored the prerogatives of the crown. The nd common

canon law asserted the claims of the pope as well as the ~
rights of princes. The common law favored the preten- pomats
sions of the people in certain particulars. It was a favor- Faptor
ite maxim in the civil law, “ Quod principi placet, legis Clor Lo,
habet vigorem,”* not in the absurd sense attached to it by passien.
some, that the arbitrary capricious will of the prince was

law, but that the sole legislative power was vested in the

Ante p.20.

* Whatsoever pleases the king hath the force of Jaw.
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prince, uncontrolled by any other power. By the civil law,
natural children, whose parents afterwards intermarried,
beecame legitimate, and might inherit; but by common law
they always remained bastards, and were incapable of being
heirs. As the canonists adopted this maxim of the civil
law, the clergy were very strenuous in their endeavors to
get it adopted into the common law, but with how little
suecess, will appear hereafter. In other respects the eivil
law was more severe against bastards than the common
law; for by the former, bastards begotten in adultery or
incest, could not claim so much as a maintenance from ei-
ther father or mother. By the civil law, if a slave after
enfranchisement proved ungrateful, he might be reclaimed
by his late master; but by the law of England, when a
villein was once made free, he was always free.

The civil law was, in several particulars, less favorable to
women than the law of England, as that they could not
hold public offices, they could not be surety for another,
could not be witnesses to a will, nor guardians, except to
their own children, nor arbitrators, &c. On the other hand,
by the civil law, a woman might give, buy, and sell, with-
out thg consent of her husband ; so likewise, neither the
husband nor the wife were affected by the debts, contracts,
or injuries, of each other. The common law differs in all
these particulars, considering man and wife to be one flesh.

The civil law required the consent of father or mother to
render a marriage valid; neither the common law nor the
canon law nullify marriages for want of consent. The com-
mon law and the canon law allow of no dissolution of mar-
riage, but by reason of adultery ; by the civil law it is other-
wise.

By the civil law the father had a property in whatever
his son acquired, and such was the law of Henry I.; but
it was afterwards otherwise by the law of England By
the civil law, the minor had a tutor or guardian for his per-
son, and a eurator for his estate, and the guardianship was
committed to the next in blood, or to him who was to take
by inheritance, in case the orphan died. By the law of

el o, England, on the contrary, the guardianship was given to the
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next of kin to whom the land could not descend, for it was ¢ 1 A p.
a maxim of the law, that to commit the care of the minor _VII.
to him who is next heir at law, is ¢ quasi agnum lupo com- STEFHEN.
mittere ad devorandum.”*

By the civil law, guardians were frequently appointed
by the.magistrates, and probably from this arose the practice
in the ecclesiastical courts of occasionally appointing guar-
dians for the personal estate and person, when there were
no other guardians either by tenure or otherwise.

The canon law differs from the civil law, in reckoning
degrees in the collateral line; for by the former, in what-
ever degree the persons are distant from the eommon stock,
in the same degree they are distant from each other: thus,
my brother and I are but one degree distant from each
other, because we are distant but one degree from our fa-
ther, the common stock whence we sprung; but by the ci-
vil law we are said to be two degrees, because the rule of
civilians is, that there are as many degrees as there are per-
sons begotten, not reckoning the common stock from which
all descend. The common law computes degrees after the
manner of the canon law.

As to the succession to the estates of intestates, it ap-
pears that the civil law had no regard to primogeniture, nor
showed any preference to males before females, in which
two points it differed from the common law at this period,
and still more so hereafter.

The trial by jury is unknown to the civil law, the office
of deciding from the evidence belonging exclusively to the
judge. This is a grand mark of distinction between our
common law courts and those in which the proceedings
are according to the civil law, as the Ecclesiastical Courts,
the Chancery, and others. It must not, however, be for-
gotten, that the canons or constitutions of the English church
favored this trial, as appears from the law of Henry 1.,
before cited, where; in criminal cases, this course of pro-
ceeding was recommended by the clergy.

By the civil law, counsel were not allowed to notorious

Ante p. 59.

® As jt were, to commit the lamb to the wolf| to be devoured.
9
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criminals, nor by the law of England at that period, and
long after ; but this has since undergone a change in some

STEPHEN. respects.

The depositions of witnesses were taken in writing, ac-
cording to the forms of the civil law, but the proceedings
of the common law courts were, probably, at all times. con-
ducted vivd voce.* The charge against a person in the
civil law was, and is, called the libel; the summons a cita-
tation ; the pleading litis contestatio, &c. What has here
been said on the subject of the civil and canon law, will
suffice for the present to show in what manner, and to what
extent, they obtained admittance into this country at the
period we are now treating of.

* Orally.



ENGLISH LAW, 67

CHAPTER VIII.
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Charter of Henry I. confirmed.—Feudal System establish-
ed.—Foreign Codes of Feudal Law.—Lex Salica.—Lex
Longobardorum.— Capitularia.-—The Grand Coulumier.
Assises de Jerusalem.—Liber Feudorum.--Feudal Law
in England and Scotland.— Glanville.—Regiam Magts-
tatem.—Dialogus de Scaccario.— Liber Niger and Liber
Ruber.—Law of Landed Property since the Conquest.—
Baronies.—Knight’s Fees.— Knight’s Service.—Socage
Tenure.—Incidents to Knight’'s Service.—Homage.—
Fealty.— Warranty.— Wardship.-— Marriage.— Reliefs.
Heriots.—Aids.— Escheats.—Incidents to Socage Ten-
ures.—Sergeanties.--—Escuage.-—Frankalmoigne.— Vil-
lenage.— Dower.— Maritagium.— Curtesy of England.
Succession and Descent.—Impediments to Descent.—Al-
tenation.—Attornment.—Mode of Conveying Lands.—
Livery of Seisin.— Charters.— Chirographs.— Indentures.
Final Concord or Fine.—Feoffment.— Confirmation.—
Release.—Demise.— Testaments.

Henry II., who is described by historians as a prince of  ; , o .
great wisdom and virtue, contributed more than any before, viyr1.
or perhaps after him, towards the improvement and method- "ggNry
izing of our law. As the establishment of the Saxonlaws 11.
was at that period a matter of great moment, his first step A-D-1154.
on his accession to the throne was to confirm the charter of A.D.(ilSQ. :
Henry I. and to enjoin that ‘“ Leges Henrici avi sni invio- ciarter o
labiliter observari.”* At the same time as the rights and confirmed.

* That the laws of Henry his grandfather should be inviolably oh
served.
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. interests of men were now much more diversified and com-
VIII.

plicated than in the time of the Saxons, new laws sprung
up or were formed by express enactment, to meet the cir-
cumstances as they arose.

‘The feudal system was now in full force in England as
well as in other countries of Europe, and different codes of
laws founded on these principles were now extant. Among
the foreign codes, the principal are the Lex Salica, Lex
Longobardorum, the Capitularia, the Assises of Jerusalem,
the Liber Feudorum, and the Grand Coutumier.

The Lex Salica, or the Salique Law, is so called from™
the Salians, a people of Germany, who passing the Rhine,
under their king Pharamond, settled in Gaul, and first
formed a code of laws. Of this code there are two editions,
namely, one printed in 1557, and the other subsequently,
comprehending the various alterations and additions of
Cloris, Childebert, Clotaire, Charlemagne, and Louis le
Debonnaire. The most remarkable law in this code, is
that which regards the succession. ¢ De terra vero Salicd
nulla portio hereditatis transit in mulierem, sed hoc virilis
sexus acquirit, hoc est filii in ipsa hereditate succedunt.”’*
By the construction of this law, females have since been
excluded from the throne of France. What is here un-
derstood by Salica terra, was land granted by the king in
reward for eminent services, and subject to military aid.
Sir Henry Spelman observes, that some of the laws of Hen-
ry 1. were derived from this source.

The Lex Longobardorum, or the Law of the Lombards,
is the next code in point of antiquity and importance, which
contains more evident traces of the feudal polity than most
others. This survived the destruction of that kingdom by
Charlemagne, and is said to be still in force in some parts
of Italy.

The Capitularia, or Capitularies, so called from the
small chapters or heads into which they were divided, was
a collection of the laws promulgated by Childebert, Clotaire,

* No part of the Salique land passes to females, but the males alone
are capable of taking, that is the sons suoceed to the inheritance.
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Carloman, Pepin, Charlemagne, and other kings. The
best collection of these laws is said to be that of Angesise,
abbot of Fontenelles, published in 817. Of the subsequent
editions, that by Baluze, in 1677, is reckoned the comple-
test. -

The Grand Coutumier, or the Coutumier of France, is a
collection of the customs, usages, and forms of practice,
which had been in use from time immemorial in the king-
dom of France. It was first projected by Charles VII. in
1453, but was not completed until 1609. This Grand Cou-
tumier consisted of the Coutumiers or collection of the
customs of different provinces, as the Coutumier de Paris,
the Coutumier de Normandie. The Coutumier de Nor-
mandie, also called the Grand Coutumier de Normandie,
has a particular interest for the English reader, on account
of the affinity observeable therein to the feudal jurispru-
dence of our own country. It was composed about the four-
teenth of Henry II., in 1229 ; and consequently contains,
as Sir Matthew Hale observes, the laws of the Normans
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not as they stood before the Conquest, but long after : from %" ™"

which ecircumstance, and many others, he concludes that
they borrowed very much from our laws ; at the same time
he supposes that the imitation was reciprocal. In fact, this
appears so natural, from the close intercourse that subsisted
between the two people living under one sovereign during
so many reigns, that we should suppose it impossible to be
otherwise. It is not necessary to trace the office of sheriff,
or the trial by jury, &ec. from the Normans, as we_ have
made it clear that they were, in the principal points, of
Saxon origin. On the other hand, it is probable, that the
feudal system, at the Conquest, had made some few advan-
ces in Normandy beyond what it had done under the Sax-
on kings, although it is clear that the law was not settled
at that period, either in Normandy or elsewhere. The
edition of the Coutumier de Normandie, by Basnage, which
appeared in 1678, is the most esteemed.

The Assises de Jerusalem, is among the number of the
most ancient collections of feudal jurisprudence. It was
made at a general assembly of lords after the Conquest of

Assiges de
Jerusalem.
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c H A . Jerusalem, and was formed principally from the laws and
VIII. customs of France.

HENRY  Of all the works on the feudal law of other countries,
IT.  that entitled Liber Feudorum, or the Book of the Feuds, is
of the highest authority. It was compiled by the emperor
Barbarossa in 1170, and published at Milan. The gloss

of Columbinus upon it, which has been highly esteemed, is
frequently printed with it, particularly the edition which

was revised by Minucius de Prato Vetero, which received

the confirmation of the emperor Sigismund, and afterwards

Butler's  of the emperor Frederic III. What has been said on the

Notes to R
Hawgrave’s  feudal jurisprudence of other eountries may not be uninter-

?E‘::E“‘ esting to the reader who wishes to trace the progress of
English law, and know the sources from which it is deri-
ved. '

Fondel tmoin On the laws of England and Scotland, two treatises are

scotland.  eXtant. One was written by Ranulph de Glanville or

Glanoitts.  Glanvil, chief justiciary of England to Henry II., who

was much in the confidence of his Sovereign, and served

him, as is supposed, in the different capacities of soldier,
statesman, and judge: “Cujus sapientia,”’ observes Hove-
den, “condite sunt leges subscripte, quas Anglicanas vo-
camus.”* His work was entitled, Tractalus de Legtbus,
et Consuetudinibus Anglie,”* and was probably composed
at the express command of the king; for, in the Cottonian

’é’;;’,;:l’_"‘- collection there is also a MS. of Glanville, which bears the

Brigomans title of ¢ Laws of Henry the Second.” It was first prin-

& co.s. ted at the instance of Sir Wm. Stamford. The distin-

Int. 365 guished author of this book, after having enjoyed the confi-
dence of his royal master until his death, assumed the

Mai. Hin. Order of the Cross, and perished, valiantly fighting at the

Erebe- ¥ siege of Acre in 1190.

Repiam Ho- The second treatise referred to, is on the laws of Scot-
land, and is entitled Regiam Majestatem, because it com-
mences with the words regiam majestatem, in the same

Hoved. 600

* By whose learning were compiled the laws which we call the En-
glish code.
} A treatise concerning the laws and customs of England.

PP
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manner as Glanville commences his work with the wordscrHaPp.
regiam potestatem. The many points of resemblance be-- VIII.
tween this work and that of Glanville put it beyond all HENRY
doubt that the one was copied from the other, but to which IT-
the merit of originality is te be ascribed has been made a

matter of dispute. Suffice it here to observe, that the

Scotch work bears the marks of having been written with

the view of illustrating our author; and this, coupled with

the cireumstances that in Skene’s collection of Scotch laws,

which follow the Regiam Majestatem, several laws are ta-

ken from English statutes of prior date, it is pretty clear

that a considerable part of the Scotch jurisprudence was
borrowed from ours. ;

There are, besides, some smaller treatises on the English Dislogus do
law of this period that are entitled to notice, namely, the
Dialogus de Scaccario,* the Liber Niger,t and the Liber
Ruber.} The Dialogus de Scaccario, a treatise on the
Court of the Exchequer, is ascribed by some to Gervasius
Tilburiensis, and by others to Richard Fitz-Nigel, bishop
of London, who succeeded his father as treasurer in the
reign of Richard 1. It is quoted by Lord Coke under the
name of Ockham, and is to be met with at the end of Mr.
Madox’s History of the Exchequer. A translation has since
been printed, under the title of ¢ A Dialogue of the Ex-
chequer.”

The Liber Niger and the Ltber Ruber are two miscella- ;5. ..,
neous collections of charters, treatises, and conventions; gaLé
the former of which is ascribed to Gervasius Tilburiensis,
and the latter to Alexander de Swineford, archdeacons of
Shrewsbury, and an officer in the Excheqer At the latter Nicholson’s
end of Henry the Second’s reign, Hearne printed the Li- 17"' llx'r::xp-
ber Niger with some other things in two volumes, under the Bibi. [+ loe:
title of Exemplar vetusti Codicis MS. nigro Velamine coo-
perti in Scaccario, &c.

As to the law of landed property, it had probably un- Lawof Land
dergone a greater change since the Conquest than it did at ..uf::‘:"n:'&n-

* Dialogue concerning the Exchequer. t The Blnck Book.
t The Red Book.
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that period, when it appears to have changed more in lan-
guage than in principles.

The thanes of the Saxons were, as before observed, call-
ed by the Norman appellation of baron, but the office and
dignity of both thanes and baroms were the same. Baro,
in the Latin of the middle ages, signified a stipendiary sol-
dier, which was probably derived from the Greek Bagu, hea-
vy or strong, that is, fit for service. In process of time
it acquired the higher signification of a minister of the king,
whence it became afterwards appropriately applied to a
vassal of the crown. It was also employed in the sense of
a man as distinguished from a woman, and likewise in that
of a husband. The term was in use among the Normans,
to denote one possessed of a seignory held immediately
of the king, with a right of administering justice in crimi-
nal and civil matters within his seignory. In this sense it
was used in England at the Conquest, and also at the pe-
riod we are now treating of.

Barons were divided, according to the extent of their
possessions, into barones majores et minores,* answering
to the thani majores et minores of the Saxons. The es-
tates, feud, or fee, held by a baron was termed a barony,
answering to the thainland of the Saxons. That which
the baron reserved for himself was named terra domini-
calis, and that parcelled out to the tenant, terra tenementa-
lis, answering to the inlands and outlands of the Saxons.

Every barony had a capital mansion upon it for the resi-
dence of the lord, whence it was called in French manoir,
in English manor, and in the Latin of the middle ages ma-
nerium, from maneo, to remain or reside. A barony, how-
ever, sometimes consisted of several manors, the chief of
which was called caput baroni@,t and the residence thereon
capitale messuagium.} Some baronies were likewise call-
ed honors, because they were originally given by way of
distinction or honor.

Every manor, being originally held of the crown, was at

* Greater and lesser harons. t The head of the barony.
1 The principal mansion.
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first called a barony, whether large or small, and the lord cuap. *

of the manor was called a baron; but, after the distinction VIII.
was made between the barones majores et minores, the HENRY
latter were simply styled lords of manors, and the manors 11!
themselves were distinguished by the name of lordships.
The extent of a barony was .estimated by the numberof . .
knight’s fees, which appears to have been different at dif- Assl.91.
ferent times. Mr. Madox cites instances from ancient re-
cords, of ba&omes held by the service of forty, fifty, or
even a hund@@knights’ fees. From a record in the se- g .,
cond year of King John, it should seem that a single knight’s /-
fee might constitute a barony, but, if the treatise de Modo
te Parliamentum* is to be credited, an earldom con-
sisted of twenty knight’s fees, and a barony of thirteen.
#A knight’s fee, called in Latin feudum militare, was that seu. Tic.
te in land which subjected the person holding it to o3 e .

nnhtary service. What was the exact amount of a mea-
J‘*of this land, it is impossible to ascertain: it has been Co. Lit. 69.
estimated in quantity at twelve ploughlands, and the ave-
rage value, allowing for the variation of the times, at 20l. Qreioe o
per annum ; but Mr. Selden supposes it was estimated nei-
ther by the value nor the quantity of land, but by the quan-
tity of service reserved. A knight’s fee therefore, accord-
ing to his supposition, was as much land as the king was
pleased to grant for the service of one knight. Those who
held lands of the great barons or lords, were originally all
called barons; and some of them retained this appellation
after it had become a title of dignity: thus the earls of
Chester and the bishops of Durham had their barons, but LL. Heo.I.
the lesser barons were sometimes called vavassores.

All who held of a superior lord were now called tenants,
and those who held immediately of the king were, by dis-
tinction, called tenants in capite : that which was holden
was termed a tenement, and the manner of the holding a
tenure. When any one held under one lord immediately,
and under another mediately, the chief lord was called lord
paramount, and the inferior lord the mesne lord. Mr. Spel- §eie:

* Of the mode of holding Parliament.
10
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4 ¢ H A P.man remarks, that the words tenant, tenement, and tenure,
ViiI. have apurely feudal meaning in their original acceptation ;
HENRY and, as they were unknown to the Saxons, he infers that the

IT1.  feudal system was notin use among these people. If, how-
ever, any argument can be drawn from the language of the
feudal law as to the time of its commencement, it may,
with equal propriety, be inferred, that the feudal system
was only partially commenced among the Normans at the
Conquest, for this language was not fully introduced even in
the reign we are now treating of, and probably came into
vogue as the principles of the feudal law developed them-
selves in practice, and gained a regular footing.

The word knight, from which the principal tenure de-
rives its English name of knight’s service, is a term pure-
ly Saxon, and also military in its original signification.
Knight in Saxon, and knecht in German, both denoted ori-
ginally a soldier, or military man; and in the present day
the Germans use the word in the same sense, as the land-
esknecht, or militia, &c. It was probably used among the
Saxons much in the same sense as it was afterwards by the
English, to denote one performing military service for a
superior lord ; for we find that when the hus-carls or mili-
tary retainers of the Saxon kings, obtained a grant of, or

jua. Civ.  otherwise acquired five hides of land, they rose to the rank
spud Wilk:  of a minor thane. This grant of land being charged with
military service, became what was afterwards termed a
knight’s fee. In all other languages, except the English,
the name for a knight is derived from that of the horse, or
. something connected with it, as the Latin eques, the French
chevalier, the Spanish caballero, the German ritter a ri-
der, &ec.
Kvights Knight’s service was at this time distinguished in Latin
service. by the name of servitium militare ; in French service de
chevalerie. In the charter of Henry I., those who held by
knight’s service, were called ¢ milites qui per loricas terras
suas defendunt,”* answering to the fief d’haubert of the
Normans.

* Soldiers who defend the country by their armor.
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Socage tenure, the next principal tenure, was distin-
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guished by that name in this day. Socage, in the Latin of VIII.

the middle ages socagium, is mostly derived from the Sax-
on soc, a plough, denoting properly plough-service, answer-
in to the fief de roturier of the Normans. It may, with
equal propriety, be derived from socne, a franchise, or li-
berty ; for socage tenure was characterized for its freedom,
being a more independent, though less honorable tenure,
than that of knight’s service. The sokemen were the hus-
bandmen, or freemen, among the barons, and socage tenure
was now called a frank or free tenure.

The incidents or obligations by which these two tenures
were distinguished from each other were distinctly known
and marked out in this day. The incidents to knight’s ser-
vice were homage, fealty, warranty, wardship, marriage,
reliefs, heriots, aids, escheats, and forfeiture.

Homage, in Latin homagtum, was a service of submis-
sion paid by the tenant to the lord; so called from homeo,
a man, because in performing it the tenant said, *I be-

G
come your man, that is, your servant.” When the tenant ¢,
did homage to his lord, he was to be ungirt, and his head &

uncovered. The lord was to sit, and the tenant to kneel,
holding his hands together between his lord’s hands, and
say, “I become your man from this day forward for life,
for member and worldly honor, and unto you shall be true
and faithful, and bear you forth for the lands that I hold~ef
you, saving the faith that I owe to our sovreign lord the
King.” This latter clause is said to have been introdu-
ced by order of the emperor Frederick Barbarossa, in all
cases where homage was performed to a subject. When
homage was done to the king, it was accompanied with the
oath of allegiance, whence it was denominated homageum
ligeum, and subjects were called liege subjects.

Homage was taken of every tenant as he came to his
land or fee, but women mostly performed homage by their
husbands. Bishops did not perform homage, but fealty.
It is worthy of observation, that homage remained in force
between lord and tenant as long as the heirs of both par-
ties continued, which, in process of time, gave rise to the
tenure called homage auncestrel.

HENRY
II.
Socage
temure.

Somn. on
Gavelk. 138.

Homage.

Litt. Hist.
Hen. II. vol.
3. p. UL
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cHAP. Fealty contracted from fidelity, was the oath taken by
VIII. the tenant at his admittance, who swore to be true to the
HENRY Jord of whom he held the lands. It differed from homage

IT.  in several particulars. It was incident to all kinds of ten-
f"ﬁ"}’,’;n , ures, and was used at the first creation of feuds, when
< & they were held at the lord’s pleasure or for life; but hom-

age was properly incident to knight’s service, because it

concerned actual service in war, and was probably not in-

troduced until feuds became hereditary. Homage was

performed kneeling, but the oath of fealty was taken stand-

ing; besides, in doing simple homage as to a private per-

son, the tenant was not sworn. Homage is supposed not

Spelm. + to have existed in the time of the Saxons, but was introdu-
Tor-e-3 ced at the Conquest.

Homage and fealty were obligations on the part of the

tenant ; but warranty, which was an obligation on the part

Werranty. of the lord, arose from the relations contracted between

the parties, for Glanville lays it down as a rule, “Quantum

o™ % homo debet ex homagio, tantum illi debet dominus przter

solam reverentiam.”* This mutuality of obligation was

recognised by the feudal laws of other countries. If land

fminde  was given for the homage and service of the tenant,

Cout. do . and a third person instituted a suit for that land, so that the

tenant was evicted out of the feud, the lord was bound to

warrant the land to the tenant, or to give him a competens

escambium, aun equivalent in value. Warranty, like the

words guarantee and guard, comes from the old German

f:::;: wihren, to look after, in the sense of protecting and de-
Selm. . fending. Sir Henry Spelmnan derives it from war, signify-
Voe. ing arms or defence.

Another obligation, which sprung from feuds becoming
wardship.  hereditary, was that of wardship. So long as the heir to
Glanv. 1.7. a tenant was under age, that is, under the age of twenty-

one, being a male, or of fourteen being a female, the lord
was entitled to the custody both of the body and of the
land ; during which time, he might present to churches,

*Whatever the tenant oweth by reason of homage, the same the
lord oweth to the tenant excepting submission.
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and take all other profits belonging to the minor and his es- c H A p.
tates, having the same absolute control over them asif VIII.
they were his own. This was however, to be done with HENRY
such moderation as not to cause any disseisin. The lord II-
was bound to maintain the heir in a manner suitable to his
dignity and the extent of his inheritance, and to restore it
discharged from all debts, so far as the estate and the
length of the custody would admit. This feudal doctrine, gun4 cou.
which was now fully established, corresponds with that 5% s
laid down in the Grand Coutumier and the Regiam Ma- * s
jestatem. Wardship, which in Normandy was called gar-
de noble, did not prevail to the same extent in other parts
of France as there.

It appears to have been introduced into England by the
Conqueror, but was not a settled part of the feudal system
until some time after. Henery 1., by his charter, per-
mits his barons to choose their own guardians for their 11, can.
children ; this was in conformity with a law of Canute. o

If the heirs were females and minors, they were to re- Marriags.
main in the custody of the lord until they were married, Glan. 1. 7.
by his advice and consent; and if a tenant married his 1 Lm Hist.
daughter, who was an beiress, without the assent of the o
lord, the law as it now stood, subjected him to forfeit his
inheritance ; but, on the other hand, the lord could not re-
fuse his consent without assigning a reasonable cause. It
appears also that widows were bound to ask the consent of
their warrantor if they wished to marry again, and on
failing so to do, might lose their dower, but they were not
to be compelled to marry again. This was the law of oth- Jeml.:égld
er countries, as well as of England, but it does not appear Cout. c. 3.
that this feudal burden had yet reached its height. Glan-
ville makes no mention of any money being taken for the
consent of the lord; and as Henry I., in his charter, ex-
pressly promises to take nothing for his consent, and re-
commends his barons to do the same, it is most probable
that it was not yet become a settled practice in law, al- . ..
though it became so shortly afterwards. Besides, Glan- g1
ville expressly confines this claim of lords to the marriage Dract. 8.
of female heirs, which was extended in the reign of Hen- ﬁ{,‘{j‘;‘j"m

Ante, p. 54.
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cuap.ry Il also to that of heirs male. By the law of Canute

VIII. ahove-mentioned, it was enacted, ‘“that no man shall con-

HENRY strain either woman or maid to marry otherwise than where

YI. they will, nor shall take any for them, unless by way of

Speim. Tom. thankfulness some do give somewhat.”” It is evident, from

the above, that the practice of taking money for the mar-

riage of wards, which was prohibited by this law, had be-

gun to creep in among the Saxons, and being afterwards

encouraged by the Conqueror, was, in process of time, es-
tablished.

Relicfs. Relief, called in Domesday Book relevium or relevatio
is a French word, derived from the Latin relevare, to re-
lieve or take up that which was fallen, because it was a
sum of money paid by the tenant or vassal, when he was
of age, whereby he relieved or raised up his lands, after
orct fol.  they had fallen into his lord’s hands by reason of wardship.
- A relief was called reasonable, which was according to
the custom of the realm. The relief of a knight’s fee was
considered reasonable at a hundred shillings. As to baron-
Glanv.1.9. jes, Glanville says nothing was fixed, because barons hold-
ing of the king in capite, were accustomed to pay reliefs
according to his pleasure and indulgence.
Heriots. The heriot, which was an obligation that existed among
Ante, p-10. the Saxons, has sometimes been confounded with the re-
lief, but it has been shown by Bracton, a writer in a sub-
sequent reign, to be a distinet thing, the heriot being a
voluntary present, made by the tenant at his death to his
lord, of his best beast, or his second best, according to the
custom of the place. It had not, like the relief, any re-
spect to the inheritance.
Aids. Aids, auxilia, were rendered by the tenant to the lord,
for the purpose of aiding and assisting him, as the term
imports, on particular occasions. These were to make his
son and heir a knight, to marry his daughter, to pay his
Bract-fol.  Jord’s debts, and to redeem him from captivity. These
Slanv-ubi  aids were originally considered as matter of grace rather
Dalymple  than of right ; being, as Bracton terms them, customs, not
PeVvight's services, and personal, not pradial ; that is, they had re-
Hugrev. gpect to the person of the tenant, and not to the fee.

Braet. fol.
86

Glanv. 1, 9.
. 8.
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They were at this time still optional as to the amount, butcmaP.
it appears that a lord might distrain for the above-mention- VIIT.
ed aids, which were termed reasonable. - Whether they HENRY
mlght distrain their tenants for aids to carry on their wars, I!-
was, in his time, a matter of doubt, although the prevailing Notes to Co.
opinion was that they could not. Mr. Madox informs us, s, mit.
that King William the First took 68 of each hide through- Exchey.
out England, and Henry the First took 3s. for each hide, as

aid pur fille marier.* This feudal burden was doubtless
introduced into England by the Conqueror; but in all
probability it took its rise from a similar practice, which, as

Mr. Justice Blackstone observes, prevailed among the Ro- 2. Comm.
mans; the patron being entitled to three aids from his ecli-

ent, namely to marry his daughter, to pay his debts, and

to redeem his person from captivity.

Escheat, from the French eschoir, to fall incidentally, Escrca.
was the casual descent of lands and tenements to the lord
lanv. 1. 7.
propter defectum sanguinis,t that is, when the tenant died e. ¢7Md
without heirs; which was a part of the feudal system in 1.2 .86

every country.

Lands also reverted to .the Lord by forfeiture for vari-
ous causes, as for felony, conviction of theft, and outlawry.
If any one holding of the king in capite were an outlaw
or convicted, his land, as well as his tenements and chat-
tels, were taken for the king’s use. If such felon or out- spm.
law held of any other but the king, then all his chattels be- ﬂ%';' &9
longed to the king, and his lands were to remain in the It 3%.
hands of the king for a year and a day, at the expiration Gavelk. 284.
of which period, the land was to revert to the lord of the
fee, but not until the king had thrown down the houses,
and rooted up the trees, which was afterwards denomina-
ted the year, day, and waste. How far this law accorded Srad Cout.
with that of the Normans, may be seen by reference to the

Grand Coutumier.

Glanville mentions several other grounds of forfeiture, Glanv. 1. .

arising from the act of the tenant contrary to the obligation Feud Ay

*For the marriage of his daughter.
t For lack of inheritable blood.
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cHAP. he owed to his lord, as the marrying his daughter without
VIII. the consent of the latter, or the doing any thing to the dis-
HENRY jinherison or injury of the lord; all which was in accord-
IT-  ance with the feudal law of other countries. But there
was one peculiarity in our law, which is worthy of notice,
namely, that if female heirs were guilty of incontinence
Lit. Hist. before marriage, they lost their inheritance. The reason
ue. " for which severity, Lord Littleton supposes to have been
the loss which the lord might sustain by being deprived,
through her dishonor, of the marriage of his ward. This
is the more probable, as widows were not subject to the

same penalty.

The incidents to socage tenure differed in some few par-
mmcidens ticulars from those above mentioned. The relief due upon
loces®  socage tenure was one year’s value of land, as settled by

a law of the Conqueror.” But this was payable even though

the heir was under age; whereas the relief of the knight’s

fee was only payable if the heir at the death of his ancestor-
LL.Gul. 1. .
gl was of full age. The heirs of sokemen were, upon the
c.A. death of their ancestors, to be in the custody of their con-
sanguinei propinqui,* with this qualification, that if the in-
heritance descended ez parte patris, the custody belong-
ed to the descendants ex parte matris,} and vice versa; for
the maxim of the law was that the custody of the person
should not belong to one standing so near the succession, as
before observed in speaking of the civil law. So it is ex-
pressed in the law of Henry I; ¢ Nullus haredipeta sui
propinqui vel extranei periculos® sane custodiz committi-
tur.”]] Among the Saxons, it appears to have been usual
to commit the Custody of the person to the mother, and that

Glaav. 1. 7.
c. 12,

LL. Hen. 1.
. 70.

LL. Hloth.
e of the estate to the nearest kin, until the child was ten years
of age. By a law of Ina, six shillings were to be given to
LL, In®. . . .
c. 38, the mother to enable her to bring up her child; a cow in

summer, and an ox in winter.

* Near relatives by blood. 1 On the side of the father.

1 On the side of the mother.
I No heir is to be entrusted to the dangerous custody of a near rela-
tive, or of an entire stranger.
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Burgage tenure, and tenure in gavelkind, were bothof cra P.
them species of socage tenure, differing in regard to the VIII.
modes of the descent of lands. HENRY

As lands were, in course of time, granted for other be- 1I-
sides military services, tenures were varied on that ground.

Of this description were the two kinds of sergeanties, which sergesaies.
are only alluded to by Glanville; also the tenure by es- Exwage-
cuage or scutage, which was a commutation of a money Chrog: Nor.
payment for personal service, that is said to have commenc- J.‘,'; .,,.,d o
ed in the fourth year of this king’s reign, when he publish- Y140
ed an ordinance, that such of his tenants as would prefer to ** **"
pay him a certain sum should be exempted from attending

him either in person, or by deputy, in the expedition he

then contemplated to Thoulouse.

There was another tenure of a spiritual nature, to which
Glanville alludes, namely, the tenure by frankalmoigne or ”,:::;,_
freealms, as it was afterwards called, whereby a religious
corporation, sole or aggregate, held lands to them and their
successors for ever, in liberam eleemosynam, or freealms, Glan.1.7.
for which no other service was required than prayers, and Goar 0. 3.
other religious exercises, for the good of the donor’s soul.

Although Glanville makes no mention of villenage as a Jifimere.
tenure, yet he speaks of it as a condition. Of villeins, those c.6.
were called nativi or villeins born, who were such 4 na-
tivitate,* as when one was descended from parents both
villein born. The same, it seems, might be said in that day
where the father was free and the mother a villein born,
namely, that the issue would be villeins according to the
rule of the civil'law, ¢ partus sequiter ventrem,” that is,
follows the condition of the mother. A law of Henry I. LL Hon. 1.
says otherwise : ¢ semper a patre non a matre generationis §.7.. ..
ordo texitur;”’t and this became afterwards a rule of En- 23" A%
glish law.

Villeins born were in as absolute a state of slavery as S
they had ever been in the time of the Saxons; being not ropra.

* From birth.

1 The order of descent is always derived from the father, and not from
the mother.
11
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c u A p. only divested of all property, but of almost all civil rights ;
VIII. insomuch that if a man married a neif| that is, a woman vil-
HENRY lein born, he thereby lost his lex terre, or his rights as a

Bract. fol.
25.

Glanv 1.5,
c. 5.

Glanv. 1. 5.
e. 5

11.

freeman. No one in a state of villenage could purchase
his freedom ; for if he did, he could be reclaimed by the
lord, by the rule of the law, that ¢ quicquid per servum ac-
quiritur, id domino acquiritur”*

Nevertheless there were many modes of enfranchise-
ment, by which a man in a state of villenage might be made
free. A lord might release his villein from all his own
claims as well as those of his heirs, or the lord might give
or sell him to another for the purpose of having him libera-
ted. This aet of enfranchisement was, in anecient times,
and before writing was common, accompanied with much
ceremon blicity : ¢ Qui servum suum liberum facit,
in eccle iercato, vel comitatu, vel hundredo, coram
testibus et palam faciat, et liberas ei vias et portas conscri-
bat, et lanceam et gladium, veluti liberorum arma in mani-
bus ponat”’t When writing became common, villeins were
enfranchised by the lord’s deed.

But although a man might make a villein free as far as
concerned his own claims and those of his heirs, yet he
could not put him in a condition to be considered so by oth-
ers; for if a freed man was brought into court to make
proof against a stranger, or to wage his law, it might be ob-
jected to him that he was born a villein ; and the objection
was held good to disqualify him, even although he had
been knighted previous to his having been enfranchised,

‘except he received his liberty with the licence of the king.

According to a law of William the Conqueror, which was

~ in force in this day, if a villein remained peaceably a year

and a day in any privileged place, so as to be received in-
to their community or guild as a citizen, he became ipso

* All the acquisitions of a villein are the property of his lord.

+ Whoever emancipates his villein, shall do it openly in the church,
at the market, or in the County or hundred court, before witnesses ;
shall confer upon him the freedom of way and of ingress and egress, and
shall put in his hands a lance and a sword, as arms symbolical of lib-
erty.
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Jacto® free : so also says the Regiam Majestatem. If, how- cmap.
ever, as Bracton observes, the lord ¢ clameum suum qual- VIII.
itercunque apposuerit,”’t this privilege would not avail him. HENRY
Thus we see the degraded condition in which villeins were  !!-
kept even in these times, although, according to that wri- e
ter, villenage was rising into a sort of tenure, of which

more will be said hereafter.

Connected with the subject of tenures were some other
incidents, in respect to landed property, and property in
general, which were come intp notice. These were dow-
er, maritagium, descents, alienation, and testaments.

Dower, called by the foreign feudists doariumg japderi- ...
ved ex donatione, and was equivalent to donariuiii
term dos signified among the Romans, who knew nothing
of endowing their wives, the marriage portion which the
wife brought to her husband, whence Tacitus remarks it as
a singularity among the Germans. ‘Dotem pon uxor ma- . Gorm
rito sed uxori maritus affert.”t Although dower wasun- %
known to the Romans, yet we have the authority of scrip- o, s s
ture for the use of it in the earliest ages of the world. TFhe
practice prevailed among the Grecians, until, by a refine-
ment of manners, they began to look upon it as disgraceful.
Whence Aristotle reckons it asone proef that the manners
of the ancient Greeks were barbarous, because they bought
their wives.

On the establishment of the feudﬂsystem, downes be- é‘odnd.x:tiq.
came universal, but they varied in\quantity in different L5 Wise.
countries. The Goths did not allow dower to exceed a tenth. L Sex-
The Saxons, on the continent, allowed the wife the half of jxis &
what the husband acquired, besides the dower which was % Loasob.
assigned to her at the marriage. The assises of Jerusalem ;' Tiv:
assigned a half, but the Lombards only afourth. A law of 1‘3}"‘“,,‘ L
Edmund gave a half, provided the widow did not marry & cou
again. The laws of Henry I. allowed a woman a third for ¢ la "

her dower; which corresponded with what was allowed by

l’oﬁl!.

" #*By that act. +In any manner asserted his claim.
1 The wife does not bring a dowry to the husband, but the husband
bestows it on the wife.



84

CHAP.

VIII.

HENRY
II.

Reg. Maj.
1. 5. c. 16.
Glanv. 1.6.
c. 1.

Dower ad
ostium ec-
clesiae.

Glaav. 1. 6.
e 9

Glanv. wbi
supra.

. Maj.
1.9 ¢c. 16
Grand Cout.
de Norm.
c. 102.

Deower ez
assensx pa-
tris,

Glanv. 1. 6.
c. 17.

Boi Maj.
1. 2.¢. 18,
Grand Cout.
de Norm.

e. 163.

Glanv. ubi
supra.

LL. Can,
¢. 70.
Glaav. 1. 8.
c.17.1. 19,
c. 20.

HISTORY OF

the Sicilians and Neapolitans, and after them by the Nor-
mans and Scotch.

Glanville speaks of two kinds, namely, the dower ad os-
tium ecclesie,* and dower exr assensu palris.t The first
was the common kind of dower; and where a man endow-
ed his wife at the church door without naming the amount,
she was entitled to her dos rationabilis,} which by the com-
mon law was one third. If the husband named a dower
which exceeded a third, it was to be admeasured to the
third ; for although the law permitted a man to give less, it
would not suffer him to give more; and although the hus-

equently made great acquisitions to his estate, the

not entitled to more than the third part of such

- held at the time of endowment. The same rule
prevailed, if a man endowed his wife with his chattels and
other things, or even with money; and as a general prin-
ciple, if a woman was satisfied with the extent of the en-
dowment at the church door, she could never afterwards
claim as dower any thing beyond it, which doctrine corres-
ponds with that laid down in the Regiam Majestatem and
the Norman code.

Dower ex assensu patris was, when a son endowed his
bride with some part of his father’s lands, with the consent
of the latter. Glanville states a doubt here, whether in
such case she could demand more than the particular land
assigned ; and whether, upon the death of the husband be-
fore the father, he was bound to warrant her in the posses-
sion of it. The Regiam Majestatem answers this question,
by saying that the father of the husband was compelled to
warrant her. By the law of Normandy she could claim
no dower if the father or grandfather of the husband did not
actually consent to the marriage.

In the assignment of dower, the capital messuage could
form no part, because that could not be divided, but must
remain entire to the heir, a point of feudal law which does
not appear to have existed in the time of the Saxons, for by

* At the church door. + Dower with consent of the father.
} Reasonable dower. ’
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a law of Canute, a widow was not to be turned out of the cmap.
- residence where she had lived with her husband. In Glan- VIIT.

ville’s time it was customary to assign land to a woman as HENRY

her dower where there was a residence. .

A woman could make no disposal of her dower during Siav- 1.6
her husband’s life, although he might sell and alien it if he
pleased; but if she withheld her consent, and notwith-
standing her refusal, her dower was sold, she might claim
it after her husband’s death, and upon proof of her dissent,
might recover from the purchaser.

A woman might be barred of her dower by being sepa- Feg: Mej.
rated from her husband, ob aliquam sui corperis turpitudi- Srigd Cou-
nem,* or on account of her relationship and consanguinity ; &% o
and yet in both these cases, the children were consider- ="
ed as legitimate, and inheritable to their father. Divorce
generally was a bar to dower in the Norman code. By
a law of Canute, the infidelity of the wife was punished
not only with the forfeiture of every thing she possessed Lv.can.
to her husband, but also with the loss of her nose and Wik £
ears. v o o

Maritagium, which answered to the dos of the Romans, Meritagium.
signified the portion which a man gave with his daughter c. 1. e
in marriage. This was of two kinds maritagium liber-
um,t and maritagium servitio obnoxium.}

Maritagium liberum was, when a freeman gave part of
his land with a woman in marriage, quit of all services to
the chief Lord. Land so given enjoyed this immunity
down as low as the third heir; and, during this interval, gy 1. 7.
the heirs were not bound to do any homage for it, but af- '
ter the third heir the land was again subject to the accus- reg. maj.
tomed services. When land was given in maritagium 1.3 e. 5%
gervitio obnoxium, the husband of the woman and his
heirs, down to the third, were to perform all services ex-
cept homage ; but the third heir was to do homage for the
first time, and all his heirs after him. In the mean time
fealty, instead of homage, was to be performed by the wo-
men and their heirs.

*On account of a carnal transgression.  { Free marriage.
1 Mamriage liable to services.
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cuapr. When aman received lands with his wife in maritagium
VIII. or as a marriage portion, and had an heir by her, male or.
HENRY female, that was heard to cry within four walls, the mari-
II.  tagium remained to the husband during his life, whether
Sertey o the heir lived or not, but after his death it went to the ori-
Gianv.ubi  ginal donor: this was called Lex Anglie, and afterwards
Reg-Mal-  in English the curtesy of England, because the law was
Qrig.d  principally confined to England, but it was not altogether

Jur.

Liniesoos, unknown to the Romans or to the German tribes, and was
ggd-Antia-  probably introduced into England by the Saxons, if we may
dske’sHist. judge from the circumstances that there was a curtesy by the
Noma.120. custom of gavelkynd. This differed, however, in some
Copate. respects from the law here laid down. By the custom of
N cn gavelkynd, a man might be tenant by the curtesy without
.1, having any issue, but he could have only a moiety of the
wife’s land, and it ceased if he married again. Curtesy

appears also to have obtained in Normandy, with a similar

, modification in one respect, for the husband held there on-

Du- Cangs, ]y during his widowhood. In other respects the Norman
yoo.Curis- code agrees with Glanville. The term curtesy, in the
Comm.  French cowrtesie, Latin curialilas, signifying suavity or ur-
Swat.pro banity, was probably employed in this sense, to denote that

o . this custom sprung from favour to the husband rather than
from any right. Others derive it from curia, a court ; thus
tenant by curtesy signified as much as tenant by the courts
of England ,thatisby the law of England, per legem Anglie,
as it was otherwise called.

Snccesmion The doctrine of primogeniture, was one essential part of

od destert. the feudal system, which was fully established in England”

o3 at this period. Iflands were held by knight’s service or
military tenure, then, according to the law of the realm, the
eldest son succeeded to the father in tofwm,* and none of
his brothers had any claim whatever ; but if the lands were
held in socage tenure, and had been anciently partible, then
the inheritance was divided among all the sons in equal
parts, reserving to the eldest son the primum fedum,t as it

Aate,p.s6. Was termed in the laws of Henry I. provided he made an

*To the whole estate. 1 Principal fee.
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adequate satisfaction to the other brothers on that aceount. e ma ».
But if the land was not antiquitus divisa,* then it was the vrirr.
custom in some places for the eldest son to take the whole mENRY
inheritance, and, in some, the younger. The succession of 1I.
the lands equally to all the sons was, as before observed, a R';?.':“c 2.

relic of the Saxon law, which was still retained in Kent, 7 Tm._.,,
v, 42,

and some other parts as incident to the tenure in gavel- Rovin on
kynd, whence the name is derived by some, as much as to fars." >
say, gif eal cyn, “given to all the children;” but others, 55;wma"

with greater reason, deriveit from the Saxon gafel or ga- gh".’::.,::;‘"

vol, a tribute, rent, or service, and gecynd, nature, i. €. a (‘25:- ad
kind of service. Gaqfuel, in the Welch, signifies to hold, Somn.
which confirms the supposition that gavelkynd sngmﬁes Taylar's
properly a kind of tenure, to which the partibility of the Gev.s.
lands was merely an incident. The custom for thé younger

son to succeed in preference to the elder, was incident to

the tenure in burgage, which has been distinguished by the

name of borough English. These two tenures, which ex- gryaco:
isted only partially in England at this period, are merely fige .
alluded to by Glanville. The Norman code divides inher- Com. Law.
itances into impartible and partible ; the former of which spm.
appears to answer to our law of succession in military te-

nure, and the latter to that in socage tenure.

When a man left several daughters, whether knight or
sokeman, his inheritance was equally divided amongst them,
reserving, however, as in the case of a son in socage tenure,
the capital messuage to the eldest daughter. In these di-
visible inheritances, where one died without heirs, the
share of the party deceased was divided among the survi-
vors, also the husband of the eldest daughter was to de
homage to the chief lord for the whole fee. But the young-
er daughters were bound to perform to the chief lord
the services due for their shares, by the hand of the eldest
daughter or her husband ; but they were not bound to per-
form any homage or fealty to the husband of the eldest
daughter in their lifetime, nor their heirs after them in the
first and second degrees; but these in the third descent

* Anciently partible.
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-from the younger daughters, were bound to dé homage for

their tenement to the heir of the eldest daughter, and to
pay a reasonable relief. Besides the husbands could give
no part of the inheritance of their wives, nor remit any part:
of the right of the heir, which corresponds with the cus-
tom of Beauvoisis, and was, as Mons. Thaumas supposes,
borrowed by us from that quarter.

If a man had more wives than one, and had two daugh-
ters from two, and at length a son from a third, this son
would alone take the inheritance by a rule in the Salic
code; which was now engrafted into the feudal system of
most countries ; * Quod mulier nunquam cum masculo par-
tem capit in heereditate aliqua,”* unless says Glabville, by
the particular custom of any place, which was at this time
respected. But when a man had several daughters by dif-
ferent wives, they were all equally entitled to the inheri-
tance of the father. This was, however, to be understood
according to the Regiam Majestatem, of the father’s herit-
age descending from him to them ; for if the heritage de-
scended and came of the mother’s side, each daughter suc-
ceeded to the inheritance of her own mother. ¢ Whence,”
observes Sir Matthew Hale, “ the law of descent, in this
particular, was the same as now, namely, of lands descend-
ed of the part of the father, it should not revert to the part
of the mother, and ¢é converso.”

When a man died without leaving either a son or a
daughter, his grandchildren, if he had any, were to sue-
ceed him in the same manner as his son or daughters
would have succeeded ; for it was then the law of succes-
sion, as in the presentday, that the descendants in the
right line were to be preferred to those in the collateral
line: thus upon the failure of lineal descendants, the
brother and sister and their descendants might succeed.
After these, the uncles and aunts, and their descendants ;
but the father and mother, it appears, were not now by the
law of the land to inherit, which was different from the law of

*That a female never divides the inheritance with a male.
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Henry 1. and the civil law, as before observed. The Nor-craPp.
man code agrees with the law of England. VIIE.

- If a man left a younger son, and a grandson of the el- HENRY
der, it was then a question whether the uncle or the neph-
ew should sueceed, although the better opinion seems to
have been ‘in favor of the nephew. If, however, the Nom.o.3s.
eldest son had been forisfamiliated, that i is, portioned by his Slaav. 1.7.
father, then his heirs could claim no more of the inheri- *
tance of the grandfather than what had been assigned to
the father. ,

There were two impediments to descents or hereditary g
successions in that day, which are not existing at present, T
namely, leprosy, and a doubtful point of law, which caus-.
ed much controversy, not only in Glanville’s time but some.
time after.

Leprosy is not mentioned by Glanville as an impedi- 4 Pach.
ment, but Sir Matthew Hale says, “I find it pleaded and fues fist.
allowed in the time of King John, and thereupon the land & 1*™
was adjudged from the leprous brother to the sister. But
it was necessary that it should be so adjudged by sentence
of the church. Leprosy was also an impediment by the §repd Cout-
Norman law. . a1

The doubtful point of law which impeded the descent &% ™
was this: Supposing a man having three or more sons,
made a gift to his second son with the consent of the el-
der, and the second son died in the lifetime of his father
and brothers, the question was who should succeed to the
inheritance; it was contended that it could not revert to
the father, by a rule of the feudal law: “Quod nemo ejus-
dem tenementi simul potest esse heres et dominus;”* and
by the force of the same rule, it was also contended that
the eldest could not succeed. Glanville, therefore, was of
opinion, that the third son was to be preferred.

Bastardy was then as now an impediment to the sucees- pyueras.
sion. ~Bastard, from the French bas, low or base, and
stard, start, editus, ortus, sprung, signifies literally base
born. By the common law of England no one eould suc- Ougr 1.7,

. Hist.

ﬂen II.
*That one cannot be at the same time lord and heir of the same 1%-

inheritance.
12

Anpﬁﬂ.
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c H A P .ceed to an estate who was not born in lawful wedlock : of

VIII. course it excluded, contrary to the civil and canon law, all
HENRY such as were born of parents that afterwards intermarried.

LI.
Glanv. 1.7,
e 12

Bract. 63.

Glanv. 1. 7.
. 16.

Bract. 90.

Alisnation.

Lib. Feud.

1. 8. tit. 55.

Questions of legitimacy were, however, then decided by
the rule of the civil law, that “Filius heres legitimus est,
quem nuptie demonstrant ;”* but this rule was not so
strictly and invariably adhered to as not to admit of proofs
in some cases against the legitimacy of children born in
wedlock ; as we learn from Bracton, a subsequent writer.

As a bastard could have no heir but of his own body, a
question arose on the subject of succession, and the inher-
itance of bastards. If any one had given land to a bastard,
reserving a service or any thing else, and had received
homage for it, so that the bastard died seised thereof with-
out leaving issue, it was a doubt in Glanville’s time who
was entitled by law to succeed him, ag it was supposed
that the lord eould not, on account of the homage. The
Regiam Majestatem holds that none but the king was to
succeed. In Bracton’s time, however, we find it was de-
cided that the lord was in all cases the ul{imus herest of
a bastard.

The restraints on alienation, were an essentml and a
striking part of the feudal polity. These were of two
kinds; such as respected the lord, and such as respected
the heir.

In the first ages of the feudal system, the vassal could
not alien the feud without the consent of the lord; nei-
ther could he mortgage, or otherwise subject it to the pay-
ment of his debts. Hence we learn from the Liber Feu-
dorum, that such alienations having been made contrary to
the law of feuds, and having been found extremely detri-
mental to the military services which were due from the
vassals, they were absolutely prohibited by a constitution
of the emperor Lotharius, from alienating their feuds with-
out the consent of their lords.

As the consent of the lord was thus rendered necessary,

*The lawful heir is the one indicated by wedlock.
{Ultimate heir.




ENGLISH LAW. 91

it followed of course that lords made this a source of emolu-.c 1 A p.
ment, by requiring some gratuity for giving their licence, VI111.
which, by degrees, grew into a regular payment, and gave HENRY
rise to the practice of fines for alienation. I

In this country there was as yet no such restriction on
the practice of subinfeudation, for the Black Book of the
Exchequer contains various examples of kings’ tenants in
this reign, creating a vast number of knights’ fees to be
held of themselves.

But the obligation between the lord and his vassal, was i
inghis as in other respects reciprocal. As the feudatory
could not alien the feud without the consent of the lord, so
neither could the lord alien or transfer his seignory with- 1 peua.
out the consent of his feudatory. The tenant was no less i -3
interested in the personal character of his lord, than the
lord was in that of his tenant; whence sprung the prac-
tice of attornment, as it was afterwards called, which was by Cange,
the formal transfer made by the lord with the consent of Atrormatas.
‘the tenant, of the homage and services of the latter to an-
other lord.

Alienation in respect to the heir, was even less restrict-
ed than in the reign of Henry I. A man might alien his
inheritable land under certain restrictions; for he might
give a portion with his daughter in maritagium, as before
observed, with or without the consent of his heir; nay,
as Glanville observes, though the heir expressly dissented , .. ; .
from'it, and forbade it. So likewise every one might give °
a certain part of his frechold estate to whomsoever he plea- g **
sed, either in remuneration for his services, or to a reli-
gious house in frankalmoigne ; nay indeed, it should seem, -
that a man might alsg make a gift to his bastard, although
the Regiam Majestatem and the Grand Coutumier, which
were probably posterior to Glanville, both differ from him vE o
in this particular. A distinction was, however, made now o Norme
as in the time of Henry I. between an inheritance and pur- * -
chased land. If a person possessed only purchased land,
he might make a donation, provided it did not extend to Ante,p.s6.
the whole of the lands, to the disinherison of ‘the heir; but «
if he had no heir, male or female, he had the absolute dis-

[4

Aante, p. 56.
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posal of the whole, or any part of his purchased lands ; and
if the person to whom the gift was made, obtained seisin
of it, no remote heir could invalidate the gift. If a man
possessed both inheritable and purchased lands, he was
then at liberty to make disposition of the former under the
restriction before mentioned, and of the latter as fully and
absolutely as if he had no heir.

_If a man, having lands in free socage, had many sons he
could not give to any one of the sons of the lands, wheth-
er inheritable or purchased, more than the reasonable part
which would fall to such son of the whole inheritance; but

he could in his lifetime give to either of his sons such a part

of his inheritable free socage lands, as such son would have
been entitled to upon the death of his father.

The mode of conveying lands or tenements, had under-
gone some change since the Conquest, at least as far,as re-
garded the solemnities which accompanied this proceeding.
The transferring of possession of lands or tenements from the
donor to the donee, which was afterwards distinguished by
the Norman appellation of livery of seisin, in Latin traditio,
was to be done either in person or by attorney, and might be
performed in various ways, as by delivering of the rings of
the door, of a turf, or of any other symbol, answering to
the Saxon mode of transfer, per baculum et cultellum,* be-
fore mentioned. Livery was also done by 'publicly‘read-
ing the deed, or if by attorney, by reading the letters of
attorney in the presence of the neighbors, who were called
together for that purpose. This solemnity, as we learn
from a writer in a subsequent reign, was of such effect in
passing a freehold, that a gift was imperfect without it, be-
ing considered in law as a nuda promissio.t

Deeds were now come into general lIse and were known,
for the most part, by the name of charte, charters, from
charta, the paper or parchment on which they were writ-
ten. They were either royal charters, containing grants
from the king to his subjects, or they were private charters,
containing gifts or grants from one subject to another.

Charters were executed with various circumstances of

*By staff and knife. 1 Naked promise.
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solemnity, as the seal, date, attestation, and direction.
Seals were very little, if at all, in use among the Saxons,
who were mostly in the practice of affixing the sign of the
cross. Edward the Confessor partially introduced the Nor-
man practice of affixing to charters seals of wax, which, at
the Conquest, became general. This was mostly done by

means of a label of parchment or a silk string, fastened at p;

the bottom of the instrument. Charters were not always
dated, although they were more generally so after the Con-
quest than before ; but this was the less necessary, as they
were mostly executed in the presence of several witnesses,
whose names were inserted under the clause of hiis festi-
bus.* Sometimes charters were exgcuted in open coort,
after the Saxon manner, and in the presence of a nume-
rous assembly, wherefore we frequently find a long list of
witnesses, concluded with the addition cum multis aliis. t
It was not unusual for the king to be a witness to the char-

ters of private men ; and in after times, as in the reigns of
Richard and John, the king witnessed his own charters, in

the words teste meipso.}
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As charters were couched in the style of letter, they ;%

were variously addressed, according to the circumstances.
In royal charters it was sometimes omnibus homintbus suis
Francis et Anglis ;|| in private charters it was sometimes
omnibus sancte ecclesie filiis; § but more commonly sci-
ant presentes et futuri T or omnibus ad quos prcesentes
litere veniunt,** &c.

Private charters were frequently called chzrographa,
chirographs, from the Greek xsi, the hand, and ypagw, to
write, signifying what was written with a person’s own
hand. In this kind of charters, it was usual to write the

Chirographs.

Mad. Form.
Diss. 2.

eontents twiee on the same parchment, having the word ~

chirographum, or some other word, written in large letters
between the two copies, and being afterwards cut in a

hee

* In the presence of these witnesses. 1+ And many others.
{ Witness myself. { To all his liegemen whether French or English.
§ To all the sons of Holy church.

9 Know all men now and hereafter.
##To all to whom these letters shall come.
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straight line through the midst of the letters, one would ex-

vI11t. hibit one half of the capitals, and the other the other half.
HENRY The practice of cutting in straight lines prevailed as ear-
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ly as the times of the Saxons, and continued until the
reign of Henry III., after which it became usual to cut a
waving or undulating line, and lastly to cut it indentwise
in - small notches, instar dentium ; * whence such deeds
acquired the name of indenture, which has been retained
ever since, although the indented line has been laid aside,
and the undulating line only retained.

Among the ancient chapters, were final concords confir-
mations, releases, exchanges, and conventions, which were
not generally distinguished by these appellations until
some time after this period.

Final concords, concords, or fines, as they were after-
wards called, are particularly mentioned by Glanville, and
ranked by him among the pleas moved in the king’s court,
which, with the consent of the king or his justices, were
determined by an amicable composition and final concord.
This concord was called final because, tmposuit finem, it
put an end to the matter, so that neither of the litigant
parties could ever after recede from it.

Mr. Madox, supposes that a fine was not, in the strict
sense of the word, always an accommodation of a suit, be-
cause in many of the most ancient fines, no writ appears
to have been sued, nor any process commenced ; but, the
parties having come to an accommodation, and mutually
signed the chirograph, appeared in a court of justice and
recognised the concord, whereupon, after the payment of
a fine, it was enrolled, and a counterpart delivered to each
of the parties.

Some have imagined that this proceeding was denved
from the practice of the Saxons, of ratifying their deeds
and conventions in open court; but a fine, as Mr. Cruise
observes, differed from such a ratification in two material
points: in the first place, that nothing appears to have
been paid for permission to enter into such agreements ;

*Like teeth.
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and, secondly, that it was not enrolled in the records of cH A P.
the eourt. To this it may be added that, whether any suit ¥III.
was actually commenced or not, still it was an accommoda- HENRY
tion of a dispute between two parties; in all which partic- 11-
ulars it agrees with the transaction of the Romans, and
was doubtless derived from the civil law. Soon after its
introduction into this country, Bracton expressly states that
the proceeding was the same : “Concordia in foro seculari
idem est quod transactio; et est transactio de re dubia, et
lite incerta, alieno dato vel promisso vel retento, a lite
transactio.”’*

A gift, grant, or feoffment, was, at this period, compre- Fegmen:.
hended under the general name of donatio. The term
feoffment, in the Latin of the middle ages feoffamentum,
which signified properly the grant of afeud or fee, appears
not to have came into use before the reign of Richard I.; , o 1,00
about which time we find the charter containing the deed,
distinguished by the name of charta feoffamenti.t The
words of donation were generally dedi et concessi,} to
which afterwards was added the specific term feqffavi.

The words of limitation to convey a fee were, at that time, Rooves* His.
not reduced to any settled form, being varied at the plea- “ o
sure of the donor, sometimes simply to the feoffee et suis,

or suis post ipsum jure hereditario perpetue possiden-

dum ;|| or, in a more particular manner, limited to certain

heirs, as Ricardo et uxori sue et heredibus suis qui de ed-

dem veniunt.§

In such deeds a clause of warranty was invariably in-
serted, to the effect that, should the feoffee he evicted of
the lands given, the feoffor should recompense him with
others of equal value. This clause of warranty was often Mad. Diss.
expressed in very strong terms, as conira homines, or om- &

i

Bract. 310.

* Concord in the common law courts is the transaction of the civil-
ians, or the settlement of a doubtful matter of litigation in consideration
of the promise or performance of satisfaction by the opposite party.

1 Deed of feoffment.  {Have given and granted.

I To have and to hold to the feoffee and his heirs, or to his heirs after
him forever by right of inheritance.

§ To Richard and his wife and his heirs born of her.



96

CHAP.

¥IIlI.

HENRY
FI.

Confirma-

tion,

Mad. Form.
Diss. 19.

.HISTORY OF

.nes gentes ;*- or, contra omnes homines et ferhings, t &c.

To the warranty was often added an oath of the party,
and also the clause that if he could not warrant, then he
or his heirs should give other lands; and, in some cases,
that more than the value of the land should be given by
way of ca:cambwm,:t if the donor.or his helrs could not
warrant. v .
A confirmation was the strengthening and confirming an
estate already created; whereby it- was made good and
valid as far as it was in the confirmer’s power. Mr. Ma-
dox observes, that most of the ancient confirmations made
after the Conquest, ran like -feoffments, from which they
were distinguishable chiefly by some words importing a
former feoffment or grant. Such deeds of confirmation
were very usual at those periods, when feoffees were free-

. quently disseised of their lands upon some suggestion or

Release.

Reeves’ Hist.

i683

Demise.

Testaments.

Glanv. 1. 7.
e. 5.

other, so that many confirmations may be met with, suc-
cessively made to the same persons or their heirs of the
same lands. Sometimes their confirmations seem to have
been made by precept or writ from the king or other lords,
to put the feoffees or their heirs or suceessors into seisin,
after they had been disseised, or to keep them in thexr
seisin undisturbed.

A release was properly that which released a person from
the claim of another, which, in those unsettled times, was
as necessary for protection against hostile claimants, as a
confirmation was against disseisors. The words of release
were quietum clamavi, remist, relaxavi,|| and the like.

Estates w>re likewise made for life or for term of years,
which was afterwards called a demise. This was done by
a convention or covenant, of which more will be said here-
after.

As to the disposal of a man’s effects at his death, this
was not governed by the same law as that which regulated
the alienation of lands. When any one wished to make his

*Against all men or all people. tAgainst all men and women.
1 Exchange.
i Have quitclaimed, remised, released
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will, if he was not involved in debt, all his moveables were ¢ H A p.
divided into three equal parts, of which one belonged to VII!.
his heir, another to his wife, and a third was reserved to HENRY
himself. If he died leaving no wife, or leaving no issue, !1I-
in either case the half was reserved to himself, and the oth-

er half to the wife or to the issue. Glanville, however, in
another place, alludes to the customs of certain places,

which regulated the disposition of a man’s effects; one of

which was, that he was to remember his lord by the best

and chief thing he possessed, in the shape of a heriot;

then the church, in the shape of a mortuary; and after-

wards other persons, as he thought best; but he concludes

with the remark, that ultima voluntas libera esset ;* wheth-

er he here meant free as to the whole of his chattels, or only

to the third or the half above mentioned, has been a mat-

ter of question. Lord Coke was of opinion, that heirs did . ®-
not inherit chattels by common law ; and in this opinion he

is strengthened by the decisions of the courts in the reigns
subsequent to this period, unless we are to suppose, what

is most probable, that the common law was afterwards al-

tered in this particular. The customs of gavelkynd, which 8. Sedd. Th. of
are looked upon as the relics of the common law, confirm e aH,
the opinion, that heirs were actually entitled to chattels.

¢ Let the goods of gavelkynd persons,” says the Custumal Robins. Robine. o0
of Kent, “ be parted into three parts, after the funerals and Somner on
debts paid, if there be lawful issue in life. So that the

dead have one part, and his lawful sons and daughters an-

other part, and the wife the third part; and if there be no

lawful issue in life, let the dead have one half, and the wife

alive, the other half.” In reference to this custom, we LL.Can. 68
find that by a law of Canute respecting the effects of an
intestate, the lord took the heriot, and the remainder was
distributed between the wife, children, and relatives, cuili-

bet pro dignitate que ad eum pertinel.t By a law of the LL.Gul. 1.
Conqueror, the children divided the inheritance equally Grand Cout.
between them. Such is the law as laid down i in the Nor- . ™

*The last will should be free.
t To each, that which bhelongs to him aceording to his degree.
- 13
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C H A P. man code, and by the Regiam Majestatem. Sir Matthew
V111. Hale recognises this doctrine, which is also supported by
HENRY Mr. Justice Blackstone.

A woman who was sui juris®* might make a will, but if
she was married, she had not the liberty, as it would have
been making a will of her husband’s goods. It seems, how-
ever, that it was not unusual for husbands to give a sort of
property to their wives, even during the coverture in the
rationabilem divisam,} or the third part of their effects, to
which, at their death, they would have-been entitled.

If a person was encumbered with debts, he could make
no disposition of his effects without the consent of the heir;
for the latter was bound, provided he was of age, to make
up the deficiency out of the inheritance which came to
him. If; however, there was any thing remaining after the
payment of the debts, the residue was to be divided into
three parts as before. In this, Glanville and the Regiam
Majestatem agree ; but according to the Norman code, the
heir was to discharge the debts only as far as the inherit-
ance went, which agrees with the rule laid down by Brac-

ton.

* Independent.
1 Reasonable portion.
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CHAPTER 1X.
HENRY IL

Administration of Justice.—Curia Regis.— Chief Justi-
ciary.—Steward of all England.— Constable of all Eng-
land.—--Earl Marshal.—- Chancellor.—- Chamberlain.-—
Treasurer.— Exchequer.— Chancery.— Common Pleas.—
Justices in Eyre.—Proceedings in the Curia Regis.—
Pleas concerning Baronies.--Dower.— Villenage.—Hom-
age and Relief.—Purprestures.—Debita Laicorum.—
Debts ex Mutuo.—Mortgages.— Criminal Pleas.—Sher-
tf’s Jurisdiction.—The Lord’s Court.—Ecclesiastical
Jurisdiction.— Constitutions of Clarendon.— Writs.-—
Proceedings in a suit.— Attornies.—Modes of Trial.—
Wager of Battle.—The Assize.— Tvial by Jury.— Wager
of Law.—Tyial by Proofs.—Tyrial by Certificate.—Trial
by Record.—Trial by Charter.—Trial by the Ordeal.—
Military State.

Tae administration of justice had undergone considera- caarp.
ble changes since the Conquest, both as regards the courts, 1x.
the forms of proceeding therein, and the several remedies HENRY

which were now furnished for the redress of injuries. I ‘1154.

The supreme court of judicature, which, at the Conquest, ﬂ:uw
took the place of the Saxon witenagemot, or court of appeal, , ..
was now regularly distinguished by the name of Curia or tiones jur
Aula Regis, because it was held in the great hall of the Cwia Regir.
king’s palace, wherever he happened to reside. In this
court the king sat and administered justice in person, for
some time after the conquest. ¢In curia domini regis ipse Dial.deSoao.
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in propria persona jura decernit.”* As the affairs of state
became more complicated, the practice of the king’s sitting
in person gradually ceased, and the office of administering
justice was committed to his representatives the judges, to
whom he committed all judicial power.

The judges, who sat in the Curia Regis, were now dis-
tinguished by the name of justices, or justiciaries, besides
which there were the great officers of the crown, who took
an active part in the judicial proceedings of those times.
These were the chief justiciary, the steward of all Eng-
land, the constable of all England, the chancellor, the
chamberlain, the treasurer.

The chief justiciary, summus justiciarius totius Anglice,}
was an officer of great dignity, who answered to the alder-
mannus totius Anglie} among the Saxons. He used,
in the king’s absence, to govern the kingdom. The first
justiciaries after the Conquest, were Odo, bishop of Baieux,
Uterine brother to the Conqueror, and William Fitzosborne,
who had the same power in the north that the former had
in the south. Ranulph de Glanville was the chief justicia-
ry in this reign. The power and distinction of this officer
gradually diminished in subsequent reigns, and in.the time
of Henry IIL. it was finally determined.

The steward of all England, seneschallus totius Anglie,
was an officer of great dignity among the Normans, where
he acted as manager of the king’s household. The office
of seneschallus Angli® was hereditary, and came in this
reign to the Earl of Leicester, by his marriage with Petro-
nel, daughter and heir of Hugh Granthemenel, baron of
Hinckley, who held that fee in the reign of Henry I. Hen-
ry of Bolingbroke, son of John of Gaunt, duke of Lancas-
ter and Earl of Leicester, was the last who had an estate
of inheritance in this office, which was afterwards granted
only hac vice.| The steward had various high powers,

*In the king’s court, the king himself dispenses the law in his own
person.

1 Chief justice of all England. 1 Alderman of all England.

}j For the time.
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some of which will be noted hereafter. Among othercmap.
things, he presided at the trial of peers. I'x.
The constable of all England was a civil as well as a BENRY
military officer, called in the Latin of the middle ages, Cou:t:bla ,
Constabularius, that is, comes stabuli, or master of the o England.
horse, who, in the Roman empire, had charge of the em-
peror’s horses. He was afterwards appointed to the com- .
mand of the king’s armies, both in France and England, “';:‘j'i"
and presided with the marshal in the court of chivalry,
which doubtless existed at that period, although no mention
is made of it until some time after.

The marshal of England, or earl marshal, was also both S ¥~
a civil and military officer, who, from the Teutonic maehre, c,. 4. 1na.
a horse, and schalc, a prefect, had also originally a charge
of the horse, and was invested with a military command.

- These two officers took cognisance in the civil capaclty of
all matters relating to the law of arms.

The chancellor was an officer who, as before observed, Chexellor-
passed from the Roman empire to the Saxons, and all other
countries of Europe, where he was invested with different
powers, but was every where an officer of great distinction.

He acted in some cases as a scribe or secretary, and bore
that name ; he was however, most generally called cancel-
larius, because he was the chief person ad cancellos, that
is as much as to say, within the bar or the lattice-work
which parted off the court. He was an officer that enjoyed Ingulph.
the entire confidence of the king among the Saxons, as has ma. ot
been before pointed out; and at the Conquest both his of- Jur. e
fice and his dignity was enlarged On the introduction of
seals, which took place at that time, he had the keeping of
the king’s seal, which he affixed to all charters and deeds
which required any solemn authentication ; and as writs
came into general use soon after the Conquest, it was his
business to frame and issue them from his eourt, which, in
this reign, was known by the name of the Chancery. It
is not surprising, therefore, to find that he exercised, even
at this period, a sort of equitable jurisdiction, by which he ;j.,. seris.
mitigated the rigor of the common law, for so we may i Formt
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¢ H A p. understand the lines addressed by John of Salisbury to
IX. Becket, the chancellor in this king’s reign.

HENRY
It. Queerendus Regni tibi Cancellarius Angli

Primus sollicita mente petendus erit.

Hic est, qui Regni leges cancellat iniquas,
Et mandata pii Principis sequa facit.

Quid obest populo, vel moribus est inimicum
Quicquid id est, per eun desinit esse.*

The chamberlain, camerarius, from camera, was an offi-
cer of great distinction, who had the charge and direction
of all things in the king’s household.

xamber- The treasurer, thesaurarius regis, had the chief direc-
Trsarwrer.  tion of all things relating to the king’s revenue, and on
that account principally, presided in the court of Exche-

quer.
Exhorwi The Curia Regis had hitherto been considered as one
fupes. supreme tribunal, where justice was administered under

the eye, if not in the immediate presence of the king. It
appears, however, at the Conquest, if not before, to have
been divided into different branches or departments, that
were afterwards erected into many distinct courts.

Ezhequer.  As the Conqueror had taken special care of the reve-
nues of the crown, there is no doubt but the court of Ex-
chequer acquired considerable importance in his time: af-

&4 1 ter which it was knovn by the name of Curia Regis ad
Scaccarium. Scaccarium, from the Italian scacco, a chess-
board, was applied to this court, because the table at which
the judges sat, was in the form of a chess-board. Itis
called in English Exchequer, from the chequered cloth ex-
panding on the board. Probably none of lower degrees
than barons were originally judges in this court, whence
they have retained the name of barons of the Exchequer.
The Exchequer was of such consequence in this king’s
reign, that the dialogus de Scaccario, before referred to,

*Thou must first with anxious care, sclect a chancellor of the
Realm of England. He it is, who annuls unjust ordinances, and exe-
cutes the lawful decrees of the king. Whatever is injurious to the
public, or to good morals is by him defeated.
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contains a minute description of its. officers and jurisdic-cmap.
tion. IX.

That the court of Chancery existed long before this pe- HENRY
riod, is clear, from several historical documents. In a his- IT:
tory of Ely, written in the reign of Stephen, this court is Chencery.
said to have existed in the reign of king Ethelred; and if
any credit is to be given to the Mirror, a court of Chance- .
ry existed long before, from which issued remedial writs.
From what has been said on"the dignity and judicial char-
acter of the ‘great officer who presided in this court, it is
beyond all doubt that the Chancery was a court of great
importance in this reign.

Whether there was a court of Common Pleas is not so
certain. Mr. Madox is of opinion that it was not erected
until after the reign of Henry II.; and Sir Matthew Hale
says, ¢ Neither do I find any distinct mention of the Com- Smmes
mon Pleas.” Lord Coke, on the other hand, interprets y,; g,
the words of Glanville, ¢ Coram justitiis in banco sedent- of Excbee.
ibus,”* justices in the common bench, in the modern sense - 4 ™
of the word ; and this opinion is confirmed by the decision gae Furt:
of all the judges in the reign of Edward IV., when it was &y, 1. o,
holden, “That all the courts of the king have been, time * *
out of memory, 8o as a man cannot know which of them is
the ancientest court.” Of this court further notice will
be taken, when it was unquestionably erected into a dis-
tinct tribunal.

In the time of the Saxons, it had been found sufficient 4, .
to commit the administration of justice to the county, and Zre
other inferior courts; but as the introduction of the Norman
population, principles, and manners had bred many disorders
in the kingdom, a higher authority and more experience
was wanted, than what was possessd either by those who
presided in those petty tribunals, or in the freemen who
acted as judges there. To remedy this evil, Henry, by
the advice of his council, held at Northampton A.D. 1176,
divided the kingdom into certain circuits, and appointed
justices itinerant, or justices in Eyre : three to each circuit,

4. Inst.

*Before the justices in the cemmon bench.
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to hear and determine all causes. As this appointment is
first mentioned at that period, Sir Matthew Hale dates the
institution of these justices from that year; but Mr. Ma-
dox has shown, from records in the Exchequer, that the ap-
pointment of such justices took place as early as the eigh-
teenth of Henry 1., in imitation, probably, of a like insti-
tution formed by Louis le Gros. During the turbulent
reign of Stephen,they were dropped, but were revived in
the twelfth year of this king’s reign, as also in the seven-
teenth year, and were regularly established in the twenty-
second year, so as to form a part of our judicature. Sir
Henry Spelman supposes the justitie, the name by which
the judges were distinguished in the laws of Henry I., to
have taken the place of the aldermen among the Saxons.
These justices in Eyre had, however, ab enlarged juris-
diction, and derived their commission immediately from
the king ; by virtue of which they were empowered to
hear and determine all pleas, civil and criminal, within
their circuit; as also all pleas touching the king and his
crown, which would otherwise have been heard in the
Curia Regis. For their information and guidance, they
were furnished with certain heads of inquiry, called as-
sise, which were framed at Clarendon, and were after-

* wards known by the name of capitula itineris. The jus-

tices, being the same as filled the office of justiciaries in
the Curia Regis, had the advantage of being always near
the person of the king, and also in close communication
with one another, so that they could consult together when
any point of difficulty occurred. Ranulph de Glanville,
author of the work so often quoted, was among the num-
ber of those first appointed to fill the office. _

The jurisdiction of courts was now defined with more
precision, but in perfect accordance with what is laid down
in the laws of Henry I. The Norman term placitum, in
the sense of a plea, or the cause of a suit, was now regu-
larly established. Pleas were likewise distinguised into
civil and criminal ; the former of which are treated of
rather largely by the author so often quoted, particularly
as regards the Curia Regis, or the supreme court of judi-
cature, and the course of proceedings therein.
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ENGLISH LAW. 105

The civil pleas heard in the Curia Regis were those craP.
which respected baronies, advowsons of churches, ques- VIII.
tions of condition, and of dower, when a woman was de- HENRY
barred of it entirely; also respecting villenage, the per- , *1-
formance of homage, and the receiving of reliefs, of pur- Regis.
prestures or encroachments on the king or any superior S'§™ 1
lord, and of the debita laicorum.*

Pleas concerning baronies, included generally all ques- preas con-
tions respecting a man’s fee or freehold, which, if the king sarenics.
pleased, were decided in the Curia Regis. In some cases Guar. 1.1.
the right of the freehold was in question, and in others on- o %
ly the seisin or possession, the privation of which was
termed disseisin, and was held to be so serious an injury Glav. 1.13
in that day, as to be little short of a criminal offence.

Pleas concerning ecclesiastical advowsons, regarded ei- Advowsons.
ther the right itself, that is, the right of presenting a person giqny, 1.4,
to a church, or related merely to the last presentation, that s,,f,l_
is, the seisin of the right. Advowson, in Latin advocatio, Ger **
signified properly the right of presenting a person to a .4 o, Jour.
church, and is synonymous with patronatus, whence he
who possessed this right was termed the patron, because
those who originally obtained the right of presentation to
any church, were maintainers or benefactors to the same,
either by bulldmg or endowing it, and were expected to N{v %.t.
avow it, that is, to take it under their protection, and de- & Coman.
fend its just rights. This jus patronatus was admitted in
the Roman empire at an early period of the Christian
church.

Pleas concerning dower were heard in the king’s court, Dower.
when a woman was altogether debarred from receiving it ; $47% *
but when a part only of the dower was withheld from her, Ikd o. &
then the plea might be heard in the court of her warrantor.

When the plea concerning villenage regarded the con- Fittenage.
dition of the person, whether villein born or not, it was ¢y 5%
heard in the king’s court; but when it regarded the claim

of a person to one as his villein, the plea proceeded before
the sheriff.

*Debts of the laity.
14
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As to pleas concerning homage and relief, when the lord
refuged to receive the homage of the heir, or the reason-

Y able relief when tendered to him, the heir might complain

of him to the king andhis justices ; but when the tenant did
any thing to the disinherison of his lord, he might be com-
pelled to defend himself in the lord’s court; so, likewise,
the lord might distrain his homager to appear in his court to
answer for any service, of which the tenant deforced
him, and if the. lord was unable to constrain him, then he
might have recourse to the king or his justice, who referred
the plea to the sheriff, to be heard in the county court.
Pleas concerning purprestures were held in the king’s
- court, or before the king’s justices in Eyre, when the in-

' jury was committed against the king. Purpresture, in Lat-

in purprestura or perprestura, was when any thing was
unlawfully encroached upon against the king, as intruding
on his royal demesne, obstructing the public ways, and
turning public waters from their course. Offences of this

- kind were also denominated purprestures by the old feudal

writers, when committed by a tenant against his lord, or by
one neighbor against another. In the former case the of-
fender was constrained to answer in the lord’s court, but
in the latter case, if it were a question of right, the plea
was to be heard in the king’s court. In purprestures of

 this kind, the boundaries of lands were sometimes destroy-

Glanv, 1. 9.
c. 14.

ed and. encroached on, in which case the sheriff was di-
rected to make rationabilem divisam*® between the lands
of one man and those of another, so that the boundaries
should be as they were in the time of Henry I.

" Purprestures were one kind of offences for which the

~ tenant, on conviction, irrevocably lost the tenements he

held of his lord; but in the case of the king, he was also
to restore that which he had encroached upon. If conviet-
€d of having encroached by building upon the king’s street,

- the edifices were to belong to the king, or at least such as

Debita lai-
corum.

were found in the royal district: besides which, he was to

be amerced to the king.
The pleas of debt, which were heard in the king’s court,

* A reasonable division.
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related to the debita laicorum, as they were termed, to
distinguish them from those debts and dues that were re-
coverable in the courts ecclesiastical. As the debita lai-
corum belonged to the king’s crown and dignity, they were
of course cognizable in the Curia Regis, but they had not
at this period acquired the importance which was after-
wards attached to them, being considered, as Glanville ob-
serves, in the light of private contract, arising from the
consent of individuals, of which the king’s court did not
usually take cognizance. It is, perhaps, on this account
that the law respecting debts was so little defined in his
time, and that, in speaking of debts, he adopts the language
of the civil law. He describes debts as arising ex causd
mutut upon a borrowing or lending, ex causd venditionis
upon a sale, ex commodafo upon a lending, ex locato up-
on hiring, ex deposito upon a deposit, &ec.

A debt ex mutuo was, when one person intrusted anoth-
er with any thing that consisted of number, weight, or
measure ] but if he who so intrusted another, received a re-
turn more than he lent, he was considered in the light of
a usurer, and incurred the penalty of usury. Things were
lent sometimes sub plegiorum datione, that is, where some
one was surety for the restoring of it; sometimes sub vadii
positione, that is, when a pledge was given; sometimes
sub fidet interpositione, when a bare promise was made
for the return; sometimes sub charte expositione that is,
when a charter was made acknowledging the lending.

When any thing was owing sub plegiorum datione, and
the principal debtor failed in payment, recourse was had
to the sureties, who were bound to satisfy the creditor.
But if a man had become pledge for another’s appearance,
and he happened, in consequence of the default of the
principal, to be amerced to the king, he could not after-
wards recover any thing against him for whom he became
surety. The Regiam Majestatem, however, lays it down
that he might recover but the Mirror agrees with Glan-
ville. '

Things lent sub vadii positione, might either be move-
ables, as chattels; or immoveables, as lands, tenements,
and rents: they might be given in pledge, either for a fix-
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c HAP.edterm or not; sometimes in mortuo vedio and some-
IX. times not. When moveables were pledged, and seisin, as
HENRY jt was called, was given, the law required that the thing
1. pledged should be used so as to suffer no detriment, and if
any detriment happened to it within the term appointed, it
was to be set off against the debt, according to the damage
sustained. If, after receiving the loan, the debtor failed
in delivering the pledge, it appears doubtful whether the
law furnished any remedy at that time for the creditor, as
the debtor could not, in case he had previously pledged it
to another, be put to answer in the Curia Regis respecting
any priority of pledging.
Mortgages.  When immoveables were pledged, it was generally
o6 1" agreed between the parties whether the rents and profits
ﬁ:&g’ should, in the mean time, go towards the discharge of the
Cout. do debt or not. An agreement of the first kind was consid-
u. ~  ered as just and binding; but the latter, which was termed
a mortuum vadium, or mortgage, was looked upon in the
same™light as usury. If a debt could not be proved by
any other proof, except the faith or promise of the debtor,
this would not be received as a proof in the king’s court,
but the creditor was left to his suit in the court Christian
de Fidei Lesione vel Transgressione, for a breach of
promise, when a penance might be imposed upon. the
convicted party, if he refused to make satisfaction. Such
was the imperfect state of the law in regard to matters of
simple debt and contract at this period. Besides the
above-mentioned pleas, other matters were transacted in
the Curia Regis, respecting final concords, conventions, re-
leases, and the like.

Glanv. ¢. 8.

Criminal Criminal Pleas, which regarded crimes of the higher
] f,f’f{.“eﬂ, kind belonging to the king’s crown, were also heard in the
Regi Curia Regis. They were denominated by distinction pla-

cita corone,* because they regarded the king’s crown and
dignity. These were the crimes of lese majesty, or trea-
son ; the fraudulent concealment of treasure trove ; break-
ing of the king’s peace, homicide, crimen incendii, or ar-

*Pleas of the crown,
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son; crimen roberi®, or robery; raptus virginum, or c HA P.
rapes ; crimen falsi, falsifying or forging ; which are very _ IX.
similar to the offences mentioned in the laws of Henry I. HENRY
as belonging to the Jus Regis.* Am:, ;-57_
On the removal of the bishop and aldermen from the SkerifPe
county court, the office of sheriff rose in importance. To ™™ ““™
him belonged both a civil and criminal jurisdiction. To the
civil jurisdiction of the sheriff appertained the plea concern-
ing the right of freehold, when the lord’s court failed in
doing justice; also the plea concerning villenage, when it Giaov. 1.1.
concerned the claim of any one to a villein; and the plea Ibid.1.5.
of dower, when a part only of the dower was withheld; .
also other matters whenever the sheriff had the king’s writ <.9. 10.
authorizing him to hold jurisdiction. But all pleas of this
description might be removed from the county court to the
supreme court of the king, for a variety of causes; as, on yy 1.6.
account of any doubt which might arise concerning the plea * *
itself, on which the county court was unable to decide.
To the criminal jurisdiction of the sheriff belonged, at this
time, the plea of theft and other minor offences, which
were decided according to the customs of different coun-
ties. Besides, in case of neglect on the part of the lords
of franchises, it appertained to the sheriff to take cogni-
zance of scuffles, blows, and wounds, unless the accuser
added to his charge that the offence was committed against
the king’s peace. The Regiam Majestatem makes this al-
legation the ground of the sheriff’s jurisdiction, such minor
offences being said to be committed against the sheriff’s
peace. The court in which the sheriff exercised his civil
jurisdiction, retained the name of the Comitatus, or Coun-
ty Court; that in which he exercised his criminal jurisdic-

tion, was afterwards distinguished by the name of the Sher- pecves' Hist.
ifi’s Fourn. L1

Ibid. 1. L.

o

Ibid. 1. 1.
Hog. Maj
L l'..c. ;:l.

In the lord’s court were heard some pleas of right con- The lord
cerning land, as for services and the like, according to the o, | o
reasonable customs of the manor, which were very nume- ° &
rous and various. Besides which it appertained to the

*King's cognizance or jurisdiction,
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lord’s jurisdiction to take cognizance of some offences with-
in the franchise, after the manner of the Saxons. The
court in which he exercised his civil jurisdiction, was na-
med Curia Domint or Curia Baronis, in English after-
wards the Court Baron. The court in which he exercised
his criminal jurisdiction, was called in the Latin of the
middle ages Leta, in English a Court Leet. This term,
though of Saxon origin, does not occur in any of the Sax-
on laws, but is to be met with in the Conqueror’s charter
for the foundation of Battle Abbey, and also in doomsday
book. It is derived from the Saxon leod people, signifying
the court of the people; because all the residents in a
manor assembled there, whereas only the freemen were
summoned to the Court Baron. The law required that in
all cases the lord’s court should be held within the fee, and
never out of it.

Causes might be removed, as before observed, from the
lord’s court into the county court, and through the medium
of this latter into the king’s court. Besides, the lord him-
self might adjourn his court into the king’s court, in order
to have the advice and assent of the latter.

One of the greatest evils attending the accession of
William to the English throne, was, that owing to the good
understanding that subsisted between him and the Holy
See, the pope gained a footing in England, which had
heretofore been denied to him; and the union which sub-
sisted between the two estates of the realm in the time of
the Saxons was now destroyed. This evil was greatly
augmented by the separation of the ecclesiastical from the
secular jurisdiction, which altogether severed the clergy
from the laity, and gave them different feelings and inter-
ests. The clergy, co-operating with the church of Rome,
aimed at making themselves independent, and would, if
they had not met with a timely check, have effected their
purpose. But Henry, feeling the importance of maintain-
ing his power, enacted, by the advice of his council at Cla-
rendon, A. D. 1164, sixteen articles, distinguished by the
name of the Constitutions of Clarendon, which had for
their object the putting the clergy on their ancient footing,
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and restoring the ancient usages of the realm. By oneofcmarPp.
these constitutions, the clergy were prohibited from leaving _ IX.
the realm without the king’s consent, and, if they obtained HENRY

license, they were to give security for their return, which
was in conformity with what was required of the clergy in

Const. Clar.

d Wilk.

the time of the Saxons, and was rendered necessary by the LL- Auglo

frequent communications which had of late been kept up
between the English clergy and the Romish church.

To prevent appeals to Rome, which had become frequent
since the Conquest, it was enacted, by chap. 8, “that if
any should arise, they ought to proceed from the archdeacon
to the bishop, and from the bishop to the archbishop; and
if the archbishop should fail in the doing justice, the cause
was to be brought before the king, that by his precept it
might be determined in the king’s court; and not proceed
any further without his consent.” This was in conformity
with ancient usage in the time of the Saxons, as has alrea-
dy been shown; but by a law of Henry I. it appears that
appeals to Rome were sanctioned. '

The right of the king to the temporalities of vacant sees,
was asserted by another article, chap. 15; and also, when
any church was to be filled, it was moreover enacted, that
the king ought to send for the principal clergy thereof,
and the election ought to be made in the king’s chapel,
with the king’s assent, and the advice of such persons as
he thought fit to consult. The prelate elect was to do hom-
age and fealty to the king as his liege of life, limb, and
worldly honor (saving his order), before he was consecra-
ted.

The bounds of ecclesiastical and secular jurisdiction,
were likewise prescribed in several particulars. By the
third article in the Constitution, ecclesiastics were requir-
ed to answer in the king’s court for every offence with
which they stood charged, which was only a confirmation
of a law of Canute, which required, that if a clerk was
guilty of homicide, he was to be degraded from his office,
and be moreover punished as another man. The clergy,
however, subsequently procured a relaxation of this eon-
stitution in their favor, which was afterwards known by the

x. p. Rl

Ante, p, 59,
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name of the privilegium clericale, or benefit of clergy; a
relaxation that was in some measure warranted by the laws
of the Saxons, when there was a better understanding be-
tween the clergy and laity than subsisted at present. If a
priest was guilty of any crime worthy of death, he was
given over to the church. ¢ Si sacris initiatus,” says the
law of Athelstan, ¢ aliquid morte dignum perpetraverit, cap-
iatur et ad episcopi judicium deferatur.”*

Questions about presentations belonged properly to the
bishop’s court, but the right of advowson was cognizable in
the king’s court, so likewise pleas concerning ecclesiasti-
cal fees in frankalmoigne were heard in the court Chris-
tian, but if the fee was a lay one, or the question was ¢ Ut-
rum tenementum sit pertinens ad eleemosynam, sive ad
feudum laicum,”t it was by chap. 9, to be decided by a re-
cognition in the king’s court. Pleas of debt were assigned
by chap. 12, to the king’s judicature, but if the party could
not obtain redress in the secular courts, he might as before
observed, sue the party for a breach of promise in the court
Christian. By chap. 7, no tenant in capite was to be ex-
communicated in the ecelesiastical courts, nor his lands laid
under interdict, until application had first been made to the
king, or in his absence to the chief justiciary. besides
which theré were several other regulations of a similar cha-
racter. .

In other respects the ecclesiastical jurisdiction began
now to assume the form that' was prescribed by the com-
mon law. In the spiritual courts were heard causes not
only of a purely spiritual nature, as heresies, schisms,
tithes, &c. which were determined by the canon laws, but
also some other causes, which were incidentally attached
to this jurisdiction, as the probates of wills, and pleas re-
garding testaments ; also the administration of intestate’s
effects, which, when the bishop and alderman presided in
the county and hundred courts, was probably left to the

* If an ecclesiastic commit any crime worthy of death, let him be ar-
rested and delivered over to the judgment of his bishop.

 Whether the tencment be holden in frankalmoigne or as alay fee.
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former, and afterwards was regularly assigned to the eccle- cmap.
siastical jurisdiction. That such was the case soon after _IX.
the Conquest is clear from the charter of Henry I., which HENRY
directed that the goods of an intestate should be dxvnded o ‘f
Pro anima ejus, that is, for the good of his soul, which made Wo-ml.
mtestacy a spiritual cause ; and in the charter of Stephen, Blackstonss
it is expressly added; ¢ consiliis ecclesiz,” that is, by the m_’l;ﬂ-m
advice or direction of the church. L7, %4
As marriage was an affair of a spiritual nature, it natu-
rally fell under the cognizance of the spiritual court, and
as a consequence, questions of legitimacy and bastardy
were also determined there; but, as far as these questions
were connected with the descent of lands, they were to gjaay. 1.7,
be heard in the superior court. o 13
That the secular jurisdiction might not be encroached
upon in violation of these regulations, it was now become
usual to stay proceedings, by a writ of prohibition, direct-
ed to the ecclesiastical courts, whenever improper suits
were commenced therein.
With regard to the ecclesiastical courts that were esta- Ecclosiasti-
blished in this day, we find express mention of the archdea-
con’s the bishop’s, and the archbishop’s court, the first of
which had now acquired a jurisdiction independent of the
bishop, and the last was become a regular court of appeal.
When the above-mentioned constitutions were submitted }Vil. LL.
to the pope Alexander, he was so dissatisfied with them, L, L.
that in full consistory he passed a solemn condemnation on }!yel- i
them, particularly those as specified above, which were
the most objectionable. Becket too, in his zeal for the
Holy See, was no less strenuous in his opposition ; but,
notwithstanding, they were confirmed in the council of
Northampton in 1176, and were strictly adhered to in all
particulars, except that which required ecclesiastics to an-
swer for any crime before a secular judge. Henry, awed
by the censures of the church, yielded this point, which
gave rise to the privilege above-mentioned. A copy of
these constitutions is to be found in Wilkin’s Saxon Laws,
and also in Littleton’s History of Henry IL.; this latter Reevee
copy, from the Cottonian MS. of Becket’s Life and Epis- i.m.
15
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tles, is reckoned the most ancient and correct of any.
As the manners of the age were now less simple than in

HENRY the time of the Saxons, and questions of greater complex-

II.
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ity were now brought before the court, judicial proceed-
ings were conducted with more formality and regularity.
After the Conquest, the king’s commands were all convey-
ed by means of precepts in writing, which, for the most
part, when relating to matters of justice, were called in
Latin brevia. The English word writ was of Saxon ori-
gin, and Mr. Dugdale, on the authority of a record, main-
tains that both the name and the thing was in use among
the Saxons, for the purpose of compelling defendants to
appear in court, but it has already been shown that the
use of writs among the Saxons must have been very rare,
as suits were then, for the most part, commenced by enter-
ing a plaint with the officer of the court, as the practice is
now in our petty courts. It was called breve in Latin, be-
cause it contained briefly the ‘matter of complaint a.lleged
by the plaintiff.

There are several examples extant of such precepts in
the time of the Conqueror, in regard to public affairs; and
in the reign of Henry 1. contemptus brevium* was an of-
fence which subjected the person guilty of it to be amer-
ced to the king. Examples of judicial writs are first to be
met with in this reign, when it wasnecessary to commence
every suit in the king’s court with such a writ, although in

the county and inferior courts the Saxon mode of lodging

the plaint with the officer of the court was still in use ; be-
sides, it appears that a lord might, without the king’s writ
or precept, distrain his tenant to appear in his court to an-
swer any charge. Writs  were made out in the name and
under the seal of the king, and were tested, that is, sub-
scribed with the word feste,t in the name of the justicia-
ry.

Writs were either such as gave original commencement
to a suit, or they were such as arose out of the suit; the
former of which were afterwards distinguished by the

* Disobedience to writs. tWitness,
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name of original writs, and the latter by that of judicial
writs. Original writs were also in their nature optional or
peremptory ; or as they have since been styled, a precipe, or
a &i te fecerit securum.* The pracipe was in the alter-
native, commanding the defendant to do the thing requir-
ed; as, to restore the land which was claimed, or to per-
form a covenant, &c. or to show reason wherefore he had
not done it. The other species of original writs, called a
8t te fecerit securum, from the words of the writ, was di-
rected to the sheriff to causé the defendant to appear in
court, without any option given to him, provided the plain-
tiff gave the sheriff security effectually to prosecute his
suit. The security here spoken of, was agreeable to an-
cient usage, that in case a plaintiff brought an action with-
out cause, or failed in the prosecution of it when brought,
he was liable to an amercement from the ¢r~wwn for roicine
a false accusation, which is the form of j

present day. By the Gothic constitutions.

permitted to lodge a complaint against another, without
entering into an engagement to prosecute his suit.

The wording of the writ was varied according to the
nature of the injury for which a remedy was sought, and
writs in consequence received a variety of appellations,
according to the object and occasion of them. When a
person was injured by privation of his fee or freehold, the
writ which lay for the remedy of this injury was, by dis-
tinction, called breve de recto, or a writ of right, which is
the first writ mentioned by any author, ran thus: ¢“Rex
vicecomiti salutem ; precipe A. quod sine delatione reddat
B. unam hidam in villi—unde idem B. queritur quod
predictus A. ei deforceat et nisi fecerit, summone eum per
bonos summonitores, quod sit ibi coram me vel justitiariis
meis in crastino post Octabis Clausi Pasche, (naming the
place where the court sat,) ostensurus quare non fecerit,

et habeas ibi summenitores, et hoec breve. Teste Ranul--

#If (the plaintiff ) shall give you security.

115

CHAP.
IX.

HENRY
II.

Ibid. 1. 1.
9. 6.

Glanv. 1. 13,

3. Comm.
x5,

Stiernh. de
.3e 7.

(S

Glaav. 1. 1.
6.

o



116

CHAP.
IX.

HENRY

II.

Thid. 1. 4.
e 2

Idbid. 1. 6.
e.7
Ibid. 1. 8.
c. 3

Glanv. 1. 12,

.

HISTORY OF

pho de Glanville apud Clarendon.”* There were, be-
sides, other writs, which were in the nature of a writ of
right, as a writ of advowson for one who claimed the right
of advowson, a writ of dower, which lay for a widow
claiming her dower, sometimes called an unde nihil, when
she had received no part of it; a writ de nativis which
lay for one claiming a villein born, or a writ of homage,
and the like. These were, for the most part directed to
the sheriff, except the writ of dower, which was directed
to the warrantor. Some writs were named from the inju-
ries which they were intended to remedy, as a writ of
debt, &e. _

Many writs were directed immediately to the sheriff,
requiring him to do right between the parties: these
were afterwards called writs of justices, and were in fre-
quent use in that day ; as a writ of admeasurement of pasture,
and the like ; but one of the principal writs of this descrip-
tion, was the writ of replevin, which lay for a tenant for
the recovery of his cattle which had been distrained by his
lord, upon pledges given as a security to stand the award of
justice, in the matter of dispute between the parties.

Some writs were named from the purpose of them, as 2
writ of prohibition, to stay proceedings in an inferior court;
a writ of captas, for taking the body of the defendant;a
writ of execution, for putting in force the sentence of 8
court ; a writ of pone, for removing a cause from the county
court to the Curia Regis; a writ of recordart, for trans-
ferring to the Curia Regis the record of a suit in the county
court. The first of these writs was directed mostly to the
judge of the ecclesiastical courts, but the others were di-
rected to the sheriff to whom it belonged, to attend to all
the proceedings touching a suit or action.

*The king to the sheriff, Greeting: Command A. that without de-
lay he render to B. a hide of land in the vill of &c. whereof the
said B. complains that the said A. deforces him; and unless he shall 80
do, summon him by sufficient summoners, that he be before me or my
justices, on the morrow of eight days of Easter, at &c. then and there
to show why he hath not so done; and have you there the said sum-
moners and this writ. Witness Ralph de Glanville at Clarendon, 8-
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The issuing of the writs was followed by the summons, ¢ 1 A p.
which, if not obeyed, might be repeated three several times _ I X.
in a writ of right. Instead of appearing on the summons, a HENRY
party might essoin, that was, excuse himself; a practice '!-
which was very frequent in those days. Essoins were ad- & e s
mitted on various grounds, as that of being absent on the
king’s service, or on a pilgrimage to the Holy Land, or be- fuisd
yond seas; on account of sickness, and the like. Essoins {25t
are mentioned in the law of Henry I., and as the practice ;‘,;;",',"{_,
existed in other countries, it was most probably introduced %%
at the Conquest, although such indulgences were admitted
of course among the less formal proceedings of the Saxons.

If the defendant neither came nor essoined himself, the
land was, after three summonses, taken into the king’s
hands; and after the lapse of another fifteen days, if he
failed to appear, it was adjudged to his adversary, and his
pledges were amerced. If the demandant failed to ap-
pear, or to cast an essoin, the tenant was dismissed $ine gian.1.1.
die ;* but it was a question in the time of Glanville, wheth- **®
er the demandant, by such default, was precluded from in-

_stituting a new suit, or whether he was only to lose his

first with costs, and be amerced to the king. In all cases

the pledges which he had found de clamore prosequendo,t

- were likewise to be amerced. In a criminal plea, where

the king had an interest, the appellant was bound to prose-

cute his appeal, or to be imprisoned until he did. Glanv. 1.8
When both parties appeared in court, the demandant

counted upon the writ as it was called, that is, set forth his

claim, which, in a writ of right, was as follows: ¢ Peto

versus istum H. feudum dimidii militis, vel duas carucatas

terrz, in illd villa sicut jus meum, et hereditatem meam

unde pater meus vel avus meus fuit seisitus in dominico

suo sicut de feudo, tempore regis Henrici primi, vel post

primam coronationem domini Regis, &c.} Sometimes af-

* Without day. 4 Feor the prosecution of his suit.

11 demand against the said H. half a knights fee, or two cartlands
of land in said vill, as my Jawful right and inheritance, whereof my fa- -
ther or grandfather was seized in his own right as of fee, in the time off
l-!enry the first, or after the firat coronation of our sovereign lord the now

| /
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ter the claim, the tenant would pray a view of the land in
question, upon which a writ issued to the sheriff to send
liberos et legales homines,* to take a view of it ; and that
four of them should certify their view to the court. Like-
wise, as warranty was a condition commonly annexed to
the tenure of land, it frequently happened that when the
tenant was impleaded in a writ of right, he would call his
warrantor into court, which was called vouching to warran-
ty. If the warrantor appeared in court, and entered into
the warranty, then the suit was carried on between him
and the demandant; but if he refused to enter into the
warranty, then it was carried on between him and the ten-
ant. When it was ascertained that he was bound to take
that obligatian on him, then, if the land was recovered in
court by the demandant, the warrantor was, as before ob-
served, to give the tenant an equivalent. On the subject
of warranty, Glanville expresses a doubt, whether a war-
rantor could call another warrantor, and if so, where the li-
berty of vouching to warranty was to stop: the Regiam
Majestatem says at the fourth warrantor.

In prosecuting pleas as above mentioned, the parties
might attend themselves or by an attorney, called in those
days, responsalis ad lucrandum vel perdendum,} who was
appointed in open court, before the justices sitting on the
bench. 4

No attorney could act without an express appointment
in court from the principal ; but it was not necessary for
the adverse party to be present, nor the attorney himself,
provided he was known to the court. It was not, however,
sufficient for one to have been appointed bailiff or steward,’
in the management of another man’s estate, to entitle him
to be received as his attorney in court. He must have a
special authority to act for him in that particular cause.
This was particularly the case in the court of Exchequer.

At what time the practice of admitting attornies was in-
troduced, it is not possible to determine. In the time of

* Free and lawful men.
1 A respondent, whether to win or to lose.
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the Saxons, people prosecuted their own suits in person, cHA P.
unless where one of the parties was a female, or was oth- _ I'X.
erwise disabled from attending. In such cases, as we have HENRY
seen in a suit between Enneawne and her son, some re- I1-
sponsible person was permitted to appear for her. The in- A"® > ®
formality was admissible in a small community, where all

the parties were known to each other, and the questions of

law were simple, and easy to be decided. But when the

~ interests of the contending parties grew more complicated,

and judieial proceedings more systematic, the necessity was

felt of having the assistance of persons professedly quali-

fied to conduct a suit.

Attorney, in the Latin of the middle ages atfornatus or et
atturnalus, from the French fourne, a turn, signified one JuC
put in the turn or place of another; and was at first parti- Voo, Ator-
cularly applied in the feudal law to the putting of one lord
in the place of another, to receive the homage and service
of his tenants. Attornies are mentioned by name by In-
gulphus, and are particularly spoken of in the Grand Cou-
tumier of Normandy, whence, probably, they found their
way to England. At the period we are now treating of,
they appear to have gained a seitled footing. The intro-
duction of the civil law, where attornies are called procu-
ralores, proctors, contributed, no doubt, to their regular
admission into our common-law courts.

As to the modes of trial in use in this day, they were of Modes of
different kinds, according to the nature of the proceeding.
Questions of right or propriety were now decided two
ways, namely, the duel, which, since the Conquest, had
been the common mode, and the assize, or grand assize,
which was instituted by this king.

The demandant in a writ of right, usually concluded his Wegor of
claim with the words, ¢ And this I am ready to prove by Glan. 1. 9.
my freeman, John, who either saw this, or heard his father & 1.
say that he saw the seisin of the demandant or of his an-
cestors: whose father desired him to testify the truth.”
If the tenant chose to defend himself by the duel, he was
obliged to deny the right of the demandant de verbo in
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cH A P. verbum,* and this he might do either in person or by some

IX.

HENRY
II.

s
. ad
Voe.
Glanv. 1. 2.
e.3.

Cout. de
Norm. ¢.
97,

c. 59.
2 Inat. 264.

Glanv. 1. 2.
e 19,

LL. Hen. I.

champion. As it was necessary that the champion, of the
demandant should be a witness of the matter per visum et
auditum,} he could not be his ewn champion, nor could any
one hired for the purpose be admitted as a champion. If,
however, the one that was named died before the combat,
the demandant might appoint another. It was a question
in Glanville’s time, whether a champion could choose a
substitute ; and he thought that by the law of the realm,
the champion of the demandant might choose his own son.

On the day of battle, the parties appeared in court, or in
the place marked out for the court, where inferior persons
only fought with short batons, but gentlemen were armed

_ at all points. The champion of the tenant then threw

down his glove by way of a gage or pledge, which, being
taken up by the champion of the demandant, each party
thus waged the battle, or stipulated to decide the dispute
by battle, whence the proceeding was called vadiatio du-
elli.}

The champions were not bound to fight after the stars
appeared ; and if the champion of the tenant could defend
himself until that time, the tenant was quite cleared from
any right of the demandant to recover against him, for it
was a rule in law, that whatever was determined in court
by duel, remained forever fixed and unalterable. In that
case the champion of the demandant lost his liberam legem,
that is, became infamous, and could never after be named
as a champion in a writ of right, although he might, in a
criminal suit, defend himself as an appellant or defendant.
By the Norman code, he was ever after incompetent to be
a witness, champion, and juror, &c. Besides, a fine of
sixty shillings was imposed on him for his cowardice, in
the name of recreantisa, which signified cowardice. The
party vanquished was likewise obliged to pronounce the
horrible word cravent before the people, which was an ac-
knowledgment of his cowardice.

The duel might be resorted to in all pleas that were de-

*Word by word.  { An eye and ear witness. { Wager of Battle.
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terminable by the assize, in the king’s court; but it was
never a favored practice. Henry 1. prohibited it in deci-
ding questions of property of small value, as we are in-
formed by the Brussels Usage des Fiefs, quoted by Mr.
Beames. By the institution of the assize, the barbarous
practice was virtually abolished. In criminal pleas it was
employed only where there was an appellor or accuser,
who, standing forth, and making his charge, declared him-
self ready to prove it per corpus, by his body ; or, as Glan-
ville expresses it, according as the court should think fit;
which, at this period, mostly determined on giving the ac-
cused the opportunity of defending himself by waging his
battle.

The institution of the assize, which is described by
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Glanville, as “regale quoddam beneficium clementia prin- c.7

cipis de consensu procerum populis indultum,”® was, in
fact, no other than an application of the trial by jury, to the
most important questions of right, which had heretofore
been decided by the duel. Although this differed both
from the Saxon and Norman modes of trial in several par-
ticulars, yet it was otherwise conformable to the manners
and judicial proceedings of both people. The Saxon free-
men we have seen, were not called upon to give their
verdict upon oath, because none of inferior condition to
thanes appear to have performed the office of deciding;
but more formalities were now found necessary, both in
the selection of the persons, and in the binding them by
oath, under a heavy penalty, to give a true verdict. The
jury was to consist of sixteen, none below the degree of
knights, four of whom were chosen by the sheriff, and the
twelve others by those four. They were considered in
the light of witnesses, as in the time of the Saxons, and
were required to be not only of the vicinage, but also ac-
quainted with the merits of the case. If, therefore any of
the knights happened to be ngnorant of the matter in ques-
tion, others wére to bé instituted in their room, who could

* A royal favour granted to the people by the clemency of the king,
with the consent of the peers.
16

Glanv, 1.2,
c. 10, 11,

Ibid. c. 17.
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speak from their knowledge per proprium visum et audi-
tum.* This was afterwards called afforcing the assize.
The jurors might also then be excepted against, or, as it
was afterwards called, challenged, if there were any thing
objectionable in them to either party. Besides, that ju-
rors might be careful not to jurare temere, swear falsely,
it was ordained by the Royal Institution, that if any were
proved, or confessed themselves, guilty of perjury, they
were to forfeit all their moveables and chattels to the king,
be kept in prison for a year and a day, and lose their lib-
eram legem, which was afterwards called an attaint, and

. was tried by a jury of twenty-four knights. Something

similar to this is to be found in the old Gothic constitution;
by which, if the jury were found to have given a false
verdict, they were fined, and rendered infamous for ever.
This institution was called an assize, in Latin assisa,
from asstidere, to sit together; because the jurors sat to-
gether to deliberate on their verdict ; it was called magna
assisa,t to distinguish it from a similar proceeding in matters
of minor importance. The trial by jury had been long
employed in all civil questions, which were not to be tried
by the duel. These proceedings were called either as-
sise or recognitiones, and the jurors were called recogni-
tores. Questions respecting seisin were decided in this
manner, and the proceedings were designated by particu-
lar appellations, as the assisa nove disseisine, or the as-
size of novel disseisin; when any one was unjustly de-
prived of the seisin of his freehold, assisa mortis anteces-
soris, or assize of mort d’ancestor, which lay for one that
claimed the seisin of his ancestor, who died seized in fee;
dssisa ullime presentationis, assize of darrein present-
ment, which was had at the suit of either party, whena
church was void, and a dispute arose respecting the last
presentation. Of these assizes, that of novel diseisin was
the most important, which was dnstmgmshed by the epithet
of novel, if the disseisin was done sjnce tl;é last eyre or

12 ——

*Upon the testlmony of their own eyes and ears,
1 The great assize,
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circuit. As disseisin was always accompanied with more cuaP.

or less violence, it was, in the eye of the law, something TX .

~ more than a civil injury, and the party offending was dealt HENRY

with accordingly. No essoin was allowed in this assize, !7T-

nor any delay on the plea of minority, or vouching to war-

ranty. Ifthe disseisor acknowledged the disseisin, but nam-

ed a warrantor, then the assize was to cease, and the per-

son so acknowledging it was to be amerced. The warran-

tor being summoned, then the assize proceeded between

him and the person by whom he was named, and the un-

successful party in either case, appellor or appealed, as

Glanville calls them, in the language of the criminal law,

was to be amerced, &c. It appears, that in the Norman Sripd Cout-

code, no warrantor could be vouched to justify disseisin.

Disseisin comprehended, not merely the actually depriving

a man of his freehold, but also every act which obstructed

him in the free use of his freehold ; so that the assize

would lie for what was afterwards considered either as a

nuisance or a trespass; as by throwing down a dyke, des-

troying a mill-pond, and the like. But we learn from a

writer subsequent to Glanville, that the law not only al-

lowed, but required a man, incontinenter flagrante disseis-

ind et maleficio,® to expel the wrong doer, that is, at least

within fifteen days after the act was committed. Bract. 16,
The assize was resorted to in other questions, besides those '

regarding seisin ; as, whether a tenement was a feudum ec-

clesiasticum vel laicum,t or whether a person was a minor

or of age, and other matters of a similar description, which

as they arose in the court when the parties were present,

might, with the advice and consent of the court, be so deter-

mined. But the number of the jurorsin those assizes, was . c. 15.

not the same as in the grand assize, not being, in some

cases, more than eight. They were likewise chosen by the

sheriff, and were not necessarily of the condition of knights.

As to the time of limitation within which the assize might

be brought, it is said in the writs given by Glanville, to

Glauv. 1. 13.
PX

4

* Forthwith, while the disseisin and trespass was yet recent.
t An ecclesiastical or lay fee.
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cH A P. have been since the last voyage of the king into Normandy,

1X. which took place A. D. 1184, in the 80th year of the reign

HENRY of Henry II.; but it appears that the time of limitation was

I1.  not then fixed, and might therefore be sometimes greater
and sometimes less. .

Trial The trial by jury, in the modern sense of the word, was
e now partially applied to criminal matters, for it was direct-
Connt. Clax. ed by the Constitution of Clarendon, that should nobody
c.6.  appear to accuse an offender before the archdeacon, then

the sheriff, at the request of the bishop, ¢ faciet jurare duo-
decim legales homines de vicineto seu de villa, quod inde
veritatem secundum conscientiam suam manifestabunt.”*
This mode of trial was then said to be * per juratam patrie
seu vicineti, per inquisitionem vel per juramentum lega-
Ante,p.50, lium hominum.”t This is first mentioned in the laws of
o™ HenryI. Asa discouragment of the duel in criminal suits :
it appears that a different judgment followed a conviction
per legem apparentem, that is, by the old Saxon modes of
trial, and that by the duel ; a felon who failed to purge him-
self, only suffered the pains of death; butif conquered in
the duel, he suffered the additional penalty of the forfeit-
ure of all his goods.
Wager of The old Saxon mode of trial by compurgators, was now,
b if not before, applied to civil matters. When the tenant,
in a writ of right, denied that any summons had been de-
livered to him by the summoners, he corroborated his de-
nial duodecima manu, that is, as before explained, by the
 oath of eleven besides himself. This trial was called va-
Ante,p.%. diatio legis, and in English afterwards, wager of law ; and
LL, Hen. I is expressly mentioned in the laws of Henry I. by the Latin
name.
Tvial by The trial by witnesses or proofs, without the interven-
Biae. 1.5, tion of a jury, was still resorted to on many occasions,
-4 where the matter would admit of clear proof, or where any

Glanv. 1. 1.
c.9

* He shell cause twelve lawful men of the vill or of the vicinage to
swear, that they will declare the truth thereof, according to their con-
science.

t By a jury of the country or vicinage, by the inquisition or oath of
lawful men.
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one wished to prove his freedom from his birth, since the cmap.
duel could not be resorted to in determining questions of IX.
this kind ; the party claiming his liberty, might bring any mENRY
number of his nearest relations and kindred, springing from II-
the same stock from which he descended, if their freedom

was proved and recognised in court. If, however, any

doubt was entertained of their freedom, it was to be tried 1. T ok
by the vicinage, that is, by an assize.

The trial by certificate, as it was afterwards called, was , ., "

resorted to in cases where the evidence of the person certi- “l"*ﬂ“]“7
fying was the only means of coming at the truth : thus when c4.
a person claimed any lands or terements, and it was ob-
jected that he was not heir because he was a bastard’; then
a writ was directed to the archbishop or bishop, command-
ing him to inquire whether the demandant was born in
lawful wedlock or not; and according to the judgment of
the Court Christian concerning the marriage, the demand-
ant gained his inheritance or lost his claim.

The last mode of trial mentioned in this day, was that Trial by
by reeord; which was resorted to in cases where either cunv.1.8.
party in an action for breach of final concord, denied the >
common chirograph; then the justices were to be summon-
ed to appear in court, and record how the suit came to an
end, which was before them; and if they concurred in
their record, then their record was to be abided by. If the
final concord had been made before the justices itinerant,
then these justices were to make a record of the suit, with
the assistance of certain discreet knights of the county,
where the concord in question was made, who were pre-
sent when it was entered into, and knew the truth of the
fact. If the justices concurred as to the record, it neces-
sarily followed that their record must be abided by; but
the same rule did not apply to inferior courts, for it was
understood that no court, generally speaking, had a record, &'y™ 1 *
except the king’s court; for although in some cases the
county and other courts were allowed to have records, as
where a suit was afterwards to be transferred to the king’s
court, yet every one was at liberty to take exceptions against
the record, either denying the whole, or declaring that more
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cHAP. or less was said than was contained in the record ; and this
IX. he might by the oath of two or more lawful men, accord-
HENRY ing to the custom of the court. Such was the law of Wil-
IT.  liam the Conqueror: ‘ Qui placitat in curia cujuscumque
LL.Gul. 1. curie sit, excepto ubi persona Regis est, et quis eum sis-
% .1 tatsuper eo quod dixerit rem, quem nolit confiteri, si non
e 3L potest disrationari per intelligentes homines, qui interfue-
runt placito et videntes quod non dixerit, recuperet juxta
verbum suum.” This law is confirmed by one of Henry
I. to the same effect: ¢ Recordationem Curie Regis nulli
negare licet, alias licebit per intelligibiles homines placi-

ti.”*

It should seem that the privilege enjoyed by the king’s
court as above alluded to, arose from the superior dignity
of the persons constituting the court, rather than from the
circumstance of their having any particular memorials in

Reeves’ Hist. writing. The practice of entering proceedings of courts
upon a roll of parchment, under the name of a record, was
Bephen on but very partially introduced at this time. 'To record, in
Appond. French recorder, from recordor, to call to mind, was now
employed mostly in the sense of testifying on recollection,
it being usual for parties to have their friends in court to
witness all the proceedings, and to take minutes of them,
or treasure them in their recollection, that when called up-
on they might record what passed in court. This practice
was general, not only in England, but in other countries of
Assis. do Europe, as may be gathered from the assizes of Jerusal'em,
15.49.  quoted by Mr. Stephen, which contain special directions

"™ to the litigants to this effect.

No written memorial, not even a final concord, was ad-
mitted, if, in cases of dispute, it was not confirmed by the
oral testimony, not only of the judges, but also of certain

. 5. discreet knights, as above mentioned. If, after all, the
e 8 justices entertained any doubt, and it could not be ascer-
tained, all former proceedings, with regard to the final con-

* No man shall be at liberty to deny the records of the King’s coury
but other records he may disprove by the testimony of persons having
knowledge of the plea.
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eord, were void, and they were obliged to be recommen- cuaP.
ced. There appear to have been extant at this time, no _IX.
such high judicial monuments, as are described by Lord HENRY .
Coke, which could serve as evidence in courts, unless I1-
doomsday book, and the rotuli annales,* for recording ar- b
ticles of charge and discharge, and other revenue matters Amozgh:rt
in the Exchequer, may be reckoned as such. When, by ! Roeves” Hist.
the progressive refinement of forensic practice, the pro- -
ceedings of courts were regularly drawn up and entered by

proper officers, they acquired a stamp of authenticity, that
rendered them fit to be employed as indisputable judicial
evidence. At the same time the privilege of making such

records was confined to the king’s courts, which gave rise

to the distinction between courts of record and those not gp. ui
of record. The series of judicial records commences with **™
the reign of this king’s successor, of which extracts are in
print, and are to be found in the Placitorum abbreviatio.

Of a similar nature to the trial by record, was that by gharter
charter, the proceedings on which are mentioned in this 12
reign. In a plea of debt, a creditor might prove his debt
either per testem idoneum, per duellum, vel per cartam, that
is, by a fit witness, by the duel, or by a charter. When
the charter of the creditor, or that of his ancestor, was of-
fered in court in proof of a debt, it might be controverted
by the debtor on several grounds. He might deny the
seal to be his, or that the charter was made by him or his
ancestor. If he acknowledged the seal to be his, so great
regard was had to a seal, that he was considered as having
acknowledged the charter ; but if he denied both seal and
charter, it might be proved by the duel, or by a fit witness,
particularly if his name was inserted as a witness in the
charter, or it might be proved by producing other charters,
signed with the same seal, which were known to be the
deeds of the party denying. If it were proved against
him, he not only lost his suit, but he was in misericordiat
to the king; by a rule in law, that when a person said any

* Annual rolis.
t Liable to be amerced at the discretion of the court.
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thing in a court, which he afterwards denied, or could not
bring proof of, he was ¢n migericordia.
As to the proceedings of inferior courts, they were, as

far as was needful for the due administration of justice,
subject to the control of the king’s court. Lords might, as

before observed, distrain their tenants to render them the
customs and services that were due ; and in case of need,
might apply for assistance to the king, or his chief justiciary,
and a writ would issue to the sheriff, commanding him to
see right done. . The plea would then proceed in the coun-
ty court, and if the lord proved his right, the tenant was
not only obliged to render the service, but he was amer-
ced to the sheriff; for all amercements resulting from suits
heard and determined in the county courts, belonged to the
sheriff. Besides;- pleas of right, which belonged to the
lord’s court, might be removed into the county court, if the
lord were proved to have failed in doing justice; or they
might, at the pleasure of the king, he removed from the
county court into the supreme court for a variety of causes,
as on account of any doubt or difficulty which might arise
in the course of the suit.

As to the judgments of inferior courts, it appears that
they were liable to be falsified by any one, who declared
against the court, that it had passed a judgment contrary to
the allegations of the parties in the suit. In this case the
court might defend its judgment by the duel, if it chose so
to do; but if convicted of the charge, the lord of the court
was to be amerced to the king, and to be forever deprived
of his jurisdiction.

The liberty of falsifying a judgment, was given by the
Assizes of Jerusalem ; but the person making the charge
was bound to fight, not merely the judges, but also the suit-
ors, one after another. By the Saxon laws, judges were
punished at the discretion of the king, for maladministra-
tion of the laws. By a law of Alfred, it is said that a judge
who had given a false judgment, was bound to make satis-
faction to the injured party, and to forfeit the rest of his
goods to the king. By alaw of Edgar, a judge was in such
case heavily fined to the king, unless he could declare up-




ENGLISH LAW. - 129

on his oath that he knew not how to passa better sentence. cma p.
A similar law is to be found in the code of the Conqueror. _IX.
It appears that the trial by the ordeal was now falling in- HENRY
to discredit, for by the Constitutions of Clarendon, it was .’ I.
enacted, that if a man was charged with murder, or any ondoat,
other hemous crime, he was, notwithstanding his acquittal Fegyes’ Hist.
by the ordeal, to abjure the realm within the space of forty Lit- Hist.
days, and carry all his goods with him, except such as were i*- %
claimed by his lord.
As to the military state, it had undergone some change, Mezary
from the introduction of the feudal system, which bound all ****
the tenants in capite, and their retainers and vassals, to
serve the king in his foreign as well as his domestic wars ;
besides which, it appears that, for the internal defence of
the realm, the Saxon practice, before mentioned, of re-
quiring every freeman to have arms in his possession, and
to be exercised in the use of them, was kept up and en-
forced, by an express law of this prince, entitled an assize
of arms.

17
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CHAPTER X.

RICHARD 1. axp JOHN.

Richard I.—Laws of Oleron.—Weights and Measures.—
Capitula Corone.— Grand Jury.—John.—Magna Char-
ta.—Introduction of English Lews into Ireland.—Ad-
ministration of Justice.— Courts of King’s Bench and
Common Pleas.—Normandy lost to the crown of En-
gland, but the Isles of Jersey and Guernsey retained.—
Arbitrary consecration of Tithes.

cmap. AvtHoucH Richard I. is better known as a warrior than

x. as a legislator, yet we find thathe was not altogether un-
RICHARD mindful of the subject of legislation. To him we are said
AD.1189. to be indebted for the code of maritime law, known by the
‘AD.1199, name of the Laws of Oleron, which were so called be-
Lews ¢  cause they were instituted by him while he lay at the isl-
Motts, Per, a0d Of Oleron, on his return from the Holy Land. These
Amn. 119%6.  laws, forty-seven in number, were framed for the purpose,
clu. 1.2 of keeping peace, and deciding controversies; and al-

though many of them are, from a change of manners, be-
Sullmzs  cOme absolete, yet they met with a general reception
Heary's His. throughout Europe for a length of time, and served as the
““»  basis on which the more extended system of maritime law

was afterwards framed.

] This king likewise established a common rule for weights
mectee™ and measures, and regulated the coinage, that it should be
Bromp.  of the same weight and fineness. In the administration of
Trivet, Amn, justice, he followed the course laid down by his father,
<. by sending his justices itinerant to every county in En-

gland ; but he seems to have improved upon this plan of
proceeding, by giving to those justices mere minute heads
cepira  Of inquiry, under the name of capitula corone, &c. Ac-
sermé- cording to the directions contained in these capitula, the
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Jjustices were first to cause four knights to be chosen out of cxxa p.
the whole county, who, upon their oaths, were to elect _ X -
two lawful knights out of every hundred or wapentake, . RIGHARD
and these two were to choose, upon their oath, ten knights,

or free and lawful men, in every hundred or wapentake.

These twelve together were to answer to all the capitula,

which concerned that hundred or wapentake. They per- Grendjuy.
formed the office of the grand jury of modern times, and
answered to the twelve thanes among the Saxons, who
were appointed by the law of Ethelred to discharge a sim-
ilar office.

The justices were then to inquire of and determine all
pleas of the crown, both new and old, and all such as were
not determined before the king’s justices, also all recogni-
tions and pleas, which were summoned before the justices
by the king’s writ, or that of his chief justice, or such as
were sent to them from the king’s chief court. They LL 42>
were to inquire of escheats, presentations to churches, f3, %"
wardships, and marriages, belonging to the king; and also
of all eriminal offences, as forgery and the like.

There were some articles called capitula de Judam
which were probably occasioned by the outrages commit- :I.',.‘d‘ ubi
ted on the Jews by the lower orders of the people. The ...‘"“ uhd
judges were therefore directed to adjudge what revenue Exclnq o, 7.
should be paid by the Jews to the king for protection, li- * -
cence to trade, and the like. The justices of the Jews
used heretofore to be Jews and Christians, but hencefor-
ward they were to be Christians only.

The justices itinerant went their circuits a second time
before this king’s death, when he delivered to them other Hored- ti5.
capitula, with some few additions to the former. In that e
same year he appointed his justices of the forest to hold
an tter, when they were commanded to summon in every
county through which they passed, all archbishops, bishops,
earls, bayons, and all free tenants, with the chief officer,
and four men of the town, to appear before them, to learn
the king’s commands, which were contained in certain ar-
ticles delivered to them, called assise forest®,* which,

Aate, p. 3.

* Assizes of the forest, or ordinances concerning the forests.
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on account of their rigour, caused great discontent in the
kingdom.

The reign of king John has been considered memorable
on account of the grant of the great charter of liberties,
well known by the name of Magna Charta, so called, as
Lord Coke supposes, not so much from the quantity of the
matter as from its importance. At the same time, it is ad-
mitted on all hands, that it eontains nothing but what was
confirmatory of the common law, and the ancient usages of
the realm, and is, properly speaking, only an enlargement
of the charter of Henry I. and his successors. It was not,
therefore, so much the grant itself as the circumstances
under which it was made, which, at that time, and ever
since, has given such an interest to this transaction.

In consequence of the discontent occasioned by the ex-
cesses and follies of this king, the barons formed a league
at the close of the year A. D. 1214, at Bury St. Edmund’s
in Suffolk, whence they proceeded soon after in hostile
array to the king at London, demanding a confirmation of
their liberties. The king was at first unwilling to yield to
demands that were accompanied with such an air of me-
nace, but finding the barons resolute in their purpose, and
feeling himself straitened by his own deserted and neces-
sitous condition, he at length agreed that a conference
should be held at Runningmede or Runemede, a meadow
between Staines and Windsor, which Matthew of West-
minster says, was so called to denote pratum consilii,®
because it had been heretofore frequently the theatre of
public deliberations.

On the day appointed, namely, the 15th of June, 1215,
the barons came to the conference in great numbers, whilst
the king was attended by a few only, who remained faith-
ful to him. Having encamped apart like open enemies,
the conference was then opened, and continued until the

19th; then some articles or heads of agreement were
drawn up, and reduced to the form of a charter, to which
the king’s seal was affixed.

*The field of counsel.
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Copies of this charter, as also of the charter of the fo-
rest, were afterwards made in such number, that one was
deposited in every county, or at leastin every diocese. One
copy is entered in a book, belonging to the archbishop’s li-
brary at Lambeth ; whence Sir Henry Spelman transcribed
the articles into his Codex Veterum Legum, which are to be
found in Wilkin’s collection ; but, according to Mr. Justice
Blackstone, the original articles themselves, from which his
copy was exactly printed, is now in the British Museum.
It was in the possession of archbishop Laud, and after pass-
ing through many different hands, came at length to bishop
Burnett, and afterwards to earl Stanhope, by whom it was
presented to the British Museum.

The articles are written on parchment, and thus endorsed
in a cotemporary hand : ¢ Articuli magne charta libertatum
sub sigillo regis Johannis.”* They are said to be all legi-
ble and perfect, with the exception of a few letters. There
are likewise supposed to be two, if not three, original co-
pies, of which two are in the Britsh Museum, which were
found in Sir Robert Cotton’s collection. A third, which
was collated by Mr. Tyrrell, with Matthew Paris’s copy,
was, at that time, in the archives of the dean and chapter
of Salisbury, but it is not extant at present.

The contents of this charter will be considered in the
next reign, when it was confirmed, with some alterations,
by Henry III.; this latter being the great charter, which is
always referred to by writers on the laws and constitution
of England, while that of John is only remembered in po-
litical history. Among the provisions contained in the
charter of John, which were omitted in the subsequent
charters, two are particularly entitled to notice ; namely,
first, that no scutage or aid was to be levied upon the
subject, ‘ nisi per commune concilium regni nostri,”’t
except in the three cases, in which, by the feudal law, the
lord was entitled to them, namely, to redeem his person

* Articles of the Great Charter of our liberties under the seal of King
John.

1 Unless by the General Council of the realm.
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from captivity, to make his son a knight, or to marry his
daughter: and secondly, as regards the assembling of the
commune concilium, for this purpose it was declared, that
the king would summon all archbishops, bishops, abbots,
earls, and greater barons, ‘“Sigillatim per literas, et pre-
terea,” it is added, ‘“faciemus summoneri in generali per
vicecomites et ballivos nostros omnes illos qui de nobis te-
nent in capite ;”’* which latter passage sufficiently shows
who were the constituent members of the commune con-
cilium in those days, of which more will be said hereafter,
in treating of parliaments. It may, however, here be ob-
served, that the barons now claimed as a right, what they
had heretofore performed as a duty, namely, their attend-
ance in parliament; and that, by this grant on the part of
the king, in compliance with their demands, they establish-
ed for themselves a right to take a part at all times in the
deliberations on the affairs of the nation.

To this king is also ascribed the establishment of the
English laws in Ireland, when, in 1171, after the reduction
of the country by his father Henry II., he was sent over to
govern that kingdom with kingly power. The accomplish-
ment of this object was, however, not effected until the 12th
year of this king’s reign, when he again went into Ireland,
and, taking with him some men learned in the laws, he assem-
bled a parliament, and, with the consent of the Irish, ordain-
ed that English laws and eustoms should be there establish-
ed. To this end he sent over judges, erected courts of
judicature in Dublin, and other parts, and had a regular
code of English laws deposited in the exchequer of Dublin.
For the regular and more effectual execution of those laws,
he divided Leinster and Munster into the several eounties
of Dublin, Kildare, Meath, Uriel, Catherlogh, Kilkenny,
Wexford, Waterford, Cork ,Limerick, Tipperary, and Ker-
ry, @nd appointed sheriffs and other officers to govern them,
after the manner of England.

He appears, also, not to have been altogether uncon-
cerned about the administration of justice in our English

*Individually by letters, and moreover we will cause to be summoned
in general, by our sheriffs and bailiffs all those who hold of us in chief.
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courts. Sir Matthew Hale concludes, from the records of cuap.
pleadings and proceedings in the courts, that they were _ X -
making some advances towards regularity. He is said to JOHN.
have imposed a fine pro stulliloquio, that is, for vicious ,.,‘.."3‘,"';,"
pleading, whence arose the fines of beau pleader, pro pul- i g:,';" i
chre placitando. o1
“The courts of King’s Bench and Common Pleas, were prrsf

evidently distinet and independent jurisdictions in this Bt a4

reign ; but still they were not so distinct, but that common fie .y
pleas were frequently held in B. R.;* and, indeed, many ***™
claimed as a privilege that they should answer in a suit be-

fore no one, nisi coram rege vel capitali justitiario suo.t

Much judicial business was still done in the county and
inferior courts, as in the time of Henry II., and continued
so for some time, as it brought much profit to the sheriffs.

Although this king lost possession of Normandy, yet wormendy
the isles of Jersey, Guernsey, Sark, and Alderney, which :::'m‘." .'}'
were parcels of that duchy, continued faithful to the crown piry e
of England, but were governed, for the most part, accord- c.reened”
ing to the laws and customs of Normandy. From the rec- Co. 4. Inat.
ords in the Tower, we find that king John appointed
twelve coronalores juratos,} or jurats, who were to hear
and determine all pleas of the crown. It appears that the
king’s writ did not run in these islands, although his com-
mission did, but the commissioners were directed to judge
according to the laws and customs of the isles. These
laws and customs may, for the most part, be found in the
Grand Coutumier of Normandy. In after times, these isl- 1. comm.
ands continued so distinct, that they .were not bound by '**
acts of parliament, unless particulary named.

The arbitrary consecration of tithes, which was forbid- arditrery
den by the laws of Edgar and Canute, was not altogether « titkes.
done away, or was revived during the confusions of the & 2®™*
times. Pope Innocent III. therefore, in his decretal epis- Tiners. o.
tle, directed the archbishop to see that the tithes were
paid to the respective parish churches.

* B. R. Banco Regis, the King’s Bonch.
$Except before the king himself or his chief justice. -
$8wom coroners.
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CHAPTER XI.

HENRY III.

Confirmation of the Great Charter.—Magna Charta and
Charta de Forestd separated.—Renewal of the Confirma-
tion.—Inspeximus of Edward I.—Cancelling both the
Charters.— Their solemn Reconfirmation.— Contents of
Magna Charta.— Liberty of the Church.—Liberty of the
Subject.—Delays in the Administration of Justice pro-
hibited.— Franchises.— Exactions prohibited.— Abuses of
Purveyance corrected.—Tenures.— Alienation restricted.
Mortmain.—Forms of administering Justice.— Courts.
King’s Bench.—Bancum or Common Pleas.— County
Court and Town.— Frivolous Proseculions prevented.
Writ de Odio et Atia.—Amercements.--Jurisdiction of the
Sheriff and other Oﬁcers — Coroner.— Constable.— Bai-
lf.

THE reign of Henry III., like that of his father John, is
CHAP., . O . .
x1. interesting in a legal point of view, on account of the con-
ewny frmation of the great charter, and the other legal enact-
t11. ments, which were made for the purpose either of declar-
A.D.1216. ing, confirming, abridging, or enlargmg the common law.
AD.1272. Although Henry III. was only nine years of age when he

C
ué:u: Q;TM ascended the throne, yet the first public act which was done

o in his name, with the advice of William Marescall, earl of
Trsots, a8, Pembroke, the king’s guardian, and that of Gualo, the
) pope’s legate, was the renewal of the great, charter with

_ such additions and alterations as were thought necessary.

Hopna This was done in a national council held at Bristol, A. D.
Chorta de 1216, on which occasion the articles relating to the forest

pomei. were thrown into aseparate charter, called the Charta
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Foreste, as distinguished from Magna Charta. The ori-cmAP.
ginal of this charter, which was preserved in the cathedral _X1!.
of Durham, had two endorsements upon it, the one entitled, HENRY
¢ Magna Carta Henrici Regis III.;”* the other, “ Carta !11:
Henrici Regis de libertatibus concessis hominibus regni

sui.”t It was sealed with the seals of Gualo the legate,

and William, earl of Pembroke, king John’s great seal hav-

ing been lost in passing the washes of Licolnshire, and no

seal made for king Henry till two years after. Mr. Justice Fama3r:
Blackstone maintains, that this charter was renewed ei-

ther in the second or third year of the king, with consi-

derable additions and improvements; and in confirmation

of his position, he has given the charter itself with the sev-

eral variations ; but nothing satisfactory can be gathered

from historians of that day on this transaction.

In the 9th year of this king’s reign, he was declared of Rl o

confr
age by a papal bull, being then seventeen years old. It =ese=
was therefore, thought expedient that he should confirm g{.’ﬁ x&:
en. Knt.

the act of his infancy ; and accordingly, after some demur Anm. 19%.
on his part, and some alterations made in the charters them-

selves, he confirmed Magna Charta and the Charta de For-

estd, in the form in which they have been handed down

to us. Of the originals of this charter, although one was

sent to every county, yet, it appears, that very few are ex-

tant. But an authentic entry of the great charter is to be

found in the red book of the Exchequer. The copy of

Magna Charta in the statute-book is taken from an inspexi- fopsdne
mus of 25 Ed. 1. in the statute roll, so called from the let- piackstone’s
ters patent prefixed in the name of that king. ¢ Inspexi- m‘ﬁ
mus Chartam Domini Henrici, quondam Regis Anglie, pa- ">
tris nostri, de libertatibus Anglie in hzc verba.”} Then

follows the copy of Magna Charta, which may be presumed

to be correct, from the direction given in the stat. 13. Ed.

I. that in all exemplifications of former charters, the origin-

#*The great charter of King Henry II1.
$+King Henry’s chartor of privileges granted to the men of his realm.
1 We have inspected the charter of our royal father Henry, late king
of England, concerning the liberties of England in these words.
18 .
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al was to be faithfully transcribed, ¢ de verbo in verbum
sine additione, limitatione, transmutatione, vel aliqué di-
minutione.”* Nevertheless, it varies in some particulars
from the forementioned chapter 9 Henry III. If the rea-

-der wishes to read more of these variations, he will find

them ably stated in Mr. Justice Blackstone’s Law Tracts.

Notwithstanding this confirmation of the charters, the
king called a council three years after, to meet at Oxford,
when he declared himself of full age; and taking the ad-
ministration of affairs into his own hands he, as his first
step, cancelled both the charters; alleging that he had
acted under the control of others. Although this mea-
sure excited much dissatisfaction, and drew forth some
menaces, yet nothing further was done on the subject of
the charters until the 30th year of the king, when, being
in want of a supply, he was induced to yield to the wish-

. es of the nation, by confirming them with much solem-

nity, in an assembly held in the great hall at Westmin-
ster. On this occasion the archbishop of Canterbury and
the other bishops, apparelled in their pontificals, with
tapers burning, denounced a sentence of excommunica-
tion against the breakers of the charters; when, cast-
ing down their tapers, extinguished and smoking, con-
cluded with the execration—* So may all that incur this
sentence be extinguished, and stink in hell;” upon which
the king immediately subjoined, “So help me God, I
will keep all these things inviolate, as I am a man, as
I am a Christian, as I am a knight, and as I am a king.

_ As the confirmation of the charters was now sought for

Matth. Par,
T. Wikes

on every occasion, the king, being with his son Edward,
in the power of Simon Montfort, was obliged, in order
to obtain the enlargement of his son, to set his seal

. to a charter on the 14th, A.D. 1264, confirmatory of the

preceeding charters; besides which, there were some
writs and proclamations, and a general provision in the
statute of Marlebridge for their observance.

* Without addition, limitation, alteration or diminution.
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The contents of this famous charter, may be considered cra p.
as they respect the privileges and liberties of the subject, X1I.
the law of tenures, commerce, and the administration of HENRY
justice. Irr.

. . Contents of

In the first place it was ordained, that the Anglican Nama
church should be free, and enjoy all its immunities, which Liberty or
was a confirmation of a similar clause in the charter of ;“C::nm.
Henry I., and also of the common law. But that clause ™
in John’s charter, which gave the dean and chapter of ca-
thedrals the liberty of electing bishops, without the con-
sent of the king, if it were refused, was omitted in this
charter.

The liberty of the subject, both as to his person, and Gherti%:.
his property, was secured by a special provision in chap.
29. “Nullus liber homo capiatur vel imprisonetur vel diss-
eisietur de libero tenemento suo nisi per legale judicium
parium suorum, vel per legem terrz.”* By the judicium
parium is here to be understood, either in a particular
sense the trial of any baron by his peers or equals, being
lords in parliament, or, in a general sense, the trial by ju-
ry ; both which was in conformity with the principles and
practices of the common law, as has been before clearly Aat,p.5.
pointed out.

The clause,  nisi per legem terra,” that is, but by the 2me. 5.
law of the land, implied that no one should be put to an-
swer without presentment before justices, by the due pro-
cess of the common law, and the old law of the land. Ddays in
The last clause ,*nulli vendemus, nulli negabimus, aut dif- tration o
feremus rectum vel justitiam,”} is supposed to refer to the i
fines and oblations, which were made to the king for the
purpose of obtaining justice ; and which, though sanction-
ed by the usage of the times, was considered oppressive,
and was doubtless exceedingly irregular. The ancient
records of the Exchequer contain numerous instances of

2 Inst. 49.

*No free man shall be arrested, or impris:med, or deprived of his free-
hold, except by the regular judgment of his peers, or the law of the
land.

{T'o no man will we sell, deny, or delay right and justice.
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money, horses or other valuables, given for the express
purpose of being enabled the better to prosecute a suit ;
and sometimes the litigant party proffered the king a cer-
tain portion, as a half, a fourth, &c. payable out of the
debts which the king, as the administrator of justice,
should help them in recovering ; which practice, being lia-
ble to much abuse and many inconveniences, was done
away by this provision. But fines on originals being cer-
tain, were, notwithstanding this provision, continued.
Bracton, likewise, alludes to the practice of tendering the
demimark, as it was afterwards called, in case where the
tenant in a writ of right suspected that the demandant had
not alleged the seisin of his ancestor within the time of
limitation, he might dare de suo,* in order that the time of
seisin might be inquired of, which, being a regular pro-
ceeding, and sanctioned by the common law, did not come
within the meaning of the statute.

Besides this general immunity, the ancient liberties and
customs of the city of London, and other cities and towns,
were confirmed by chap. 9. The franchises of London
were doubtless of great antiquity, and suited to the impor-
tance of that place, which, in the time of the Romans, as
well as the Saxons, was celebrated for its wealth and com-
merce. The citizens of London enjoyed, among other
privileges, the liberty of the chase before the Conquest,
for we find this confirmed to them by the charter of Henry
I.: “ Quod cives Londoni® habeant fugaces suas ad fugan-
dum sicut melius et plenius habuerunt antecessores eo-
rum.”t This city was governed by portgreves long after
the Conquest: Richard I. is supposed first to have given
them a mayor ; and king John, who granted them a char-
ter, to be governed by a mayor, also gave them liberty to
choose their own mayor. Henry III. granted to the city
of London the shrievalty of London and Middlesex, and to
the sheriffs for the time being, the special privilege that

'3

*Give of his substance.
1 That the citizens of London may have their chases for hunting, as
their predecessors had more fully and amply.
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they should not be judged for any offence that might incur crA P.
the loss of life or limb, but according to the laws of the city. _X1I.
The courts of the city were, as the names of many of them HENRY .
testify, of Saxon origin, as the hustings, which, from the *'!-:
Saxon hus, house, seat, or bench; and things or causes,
signified the same as the court of Common Pleas; the
wardmote answering to the hundred court; and the hall-

mote or folkmote, which was the conventio civium,* some-

thing similar to the Common Hall of modern times.

As to the franchises of the Cinque Ports, which come Bract. 118.
within the statute, they are also expressly mentioned by
Bracton, on account of their importance. In the time of
the Saxons, there were but three of these privileged ports,
which are mentioned in domesday book, namely, Dover,
Sandwich, and Romney ; to these, the Conqueror is said to
have added two others, namely, Hastings and Hithe;
whence, from their number, they acquired the name of Quin-
que Portus,} or Cinque Ports. Two others are said to
have been added by John, but Bracton speaks only of five.

As many exactions had been made for erecting bridges, Exactions

banks, and bulwarks, it was declared by chap. 15, that no )
town or freemen should be distrained to make bndges or
banks but only those who were formerly liable in the reign
of Henry'Il. For the same reason, none were, by chap.
16, to have the exclusive right of fishing, except such as en-
joyed that privilege in the reign of Henry II. ; and all weirs
or kidels were, hy chap. 23, to be destroyed, except such
as were placed on the coast. Such erections were consi-
dered as a species of purprestuie, and of course were for-
bidden by the common law.

To prevent the abuses of purveyance, it was enacted, by suses or
chap. 19 that no constable of a castle or bailiff was to take ‘oveted.
corn or cattle of any one, except an inhabitant; and by
chap. 20, that no knight was to be distrained to give mo-
ney for keeping castle guard, if he would either do it in per-
son or by substitute : moreover, by chap. 21, no sheriff or

* Assemblage of the citizens.
t The five Ports.
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C H A P. bailiff of the king was to take any horses or carts for the
_XI. king’s use, but at the old limited price. To abate the ri-
HENRY gor with which the king’s debts were exacted, it was de-
I1I.  clared by chap. 8, that neither the king nor his bailiff would
seize any land or rent for a debt, nor were the pledges to
be distrained, so long as the principal was of sufficient se-
curity. Before this charter, the king, by the common law,
bad, for his debt, execution of the body, lands, and goods,
of the debtor.
Tenwres. In regard to tenures, several provisions were made, with
a view of defining the feudal law, so as to abate its rig-
Ae..7 ors. Reliefs, which, in the time of Henry II., depended
#“' "L upon the pleasure of the king, were, by chap. 2, to be fixed
at the rate of the antiquum relevium, namely, 100l. for an
earldom, and 100 marks for a barony. In the case of es-
cheats, the heir was, by chap. 31, to pay the king no other
relief than what he would have paid the baron. Scutage
was to be taken as in the reign of Henry II. Wardships,
particularly in regard to the king’s tenants, were defined,
in conformity with the common law, by chap. 3, 4, 5, and
27. Theking was, by chap. 22, to have the year and day of
those convicted of felony, but not the waste, as in Glan-
ville’s time. The rights of widows were defined by chap.
o e T 7, much in their favor. The widow was to receive her
fiid. e dower without difficulty; and if it had not been assigned
ﬁ?’ul.g?z to her before, it was to be assigned after her husband’s
o death, namely, a third part of all the lands of her husband,
which were his during her coverture; whereby it appears
Ave.p.84. that the law of dower was enlarged since Glanville’s time,
when a woman could only have a third of what her husband
possessed at the marriage. It is also added in the last char-
ter of Henry III. although omitted in the previous charters,
that she was, before the assignment, to have her reasonable
Blackstonery EStOVET that is, her sustenance allowed her ; and she might,
Tracts, 317, if she pleased, continue forty days after his death in the
chief house of her husband, if it were not a castle. This
was afterwards called her quarantine.

Alienation A provision against the alienation of lands was made by
resrictod: chap. 32, which is not to be found in the charter of king
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John, or in that first given by this king, namely, “ Nullus cuarp.
liber homo det de catero amplius alicui, vel vendet alicui _ X I.
de terra sua, quam ut de residuo terr@ suz possit suffici- HENRY
enter fieri domino feudi servitium ei debitum, quod pertinet *!I:
ad feudum illum.”* The purpose of this provision was to Mag. Chart.
uphold and preserve feudal tenures, which suffered much ¢ =
from the practice of subinfeudation; that is, of tenants ma- Plackst. ubi
king feoffments of their lands, for others to hold them of

their superior lords ; whereby the latter were in time strip-

ped of their profits of wardships, and marriages, which fell

into the hands of the mesne or middle lords, who, being
likewise thereby impoverished, were disabled from doing

their services to their superiors.

Another restriction was put on alienating lands, by chap. Mag. Chart.
86, whereby it was ordained, that it should not be lawful, c. 3.
for the future, for any one to give his land to a religious
house, and to take it back again to hold of that house ; nor
should it be lawful for a religious house to take lands of any
one, and lease them out to the donor. This sort of aliena- Mortmain,
tion is called mortmain, from the two words manus mortua, co.Ios. 2.
a dead hand, so called, as Sir Edward Coke supposes, from *
the effect of the alienation, for that thereby the lords lost
théir knights’ services, and their escheats, &c.; or it may,
with equal propriety, be explained by supposing that, as
ecclesiastical bodies consisted of members, who were con-
sidered as dead in law, and holden by such persons was 1 Somm.
literally held in mortud manu.

The modes of administering justice, both as respects the Forme of ad-
jurisdiction of courts and their proceedings, as also the re- justics,
dress of injuries, were defined by this charter.

One of the most important regulations on the subject of Cowrte.
courts, is that contained in chap. 11, which ordained that }§; Ctan-
¢ Communia placita non sequantur nostram curiam sed ten- * !
eantur in aliquo certo loco,”t by which it was understood,

* No free man may for the future grant or sell any of his lands, with-
out retaining enough to answer to the lord of the fee, for the services
thereto appurtenant.

1The common pleas shall not follow our court (i. e. the court of
King’s Bench), but shall be holden at fixed places. '



144

CHAP.
XI.

HENRY
I1I.

Bract. 103.
Co. 4 Inst.
70.

HISTORY OF

that the communia placita, common pleas, that is, suits be-
tween party and party, were no longer to be entertained
in Curia Regis, which always followed the person of the
king, but were to be determined in a stationary court, whith-
er all persons might resort. By this regulation, the distinc-
tion between the courts of King’s Bench and Common
Pleas, or Common Bench, as it was otherwise called, was

st fully established by law, although, as before observed, it

had been gradually forming by practice: henceforth these
courts were distinguished by defferent appellations: the
Curia Regis being styled Curia Regis coram ipso rege,
coram nobis, or coram Domino Rege ubicunque fuerit,® al-
though it still retained the old appellations of Aula Regis,
Curia Nostra, and Curia Magna. This court retained
these names, because, although our kings had probably for
some time ceased to sit in person there, to hear and deter-
mine causes, yet the causes which were heard in that court
properly belonged to the king.

The Bancum, or Bench, was called Curia Regis apud
Westmonasterium, or de Westmonasterio, Justitiarii in
Banco sedentes, or Justitiarii de Banco. The description
given by Bracton of the different courts corresponds with
what has been advanced on this subject, namely, that they
had become distinct courts before this time, but their ju-
risdiction was not defined until now. ¢ Habet rex,” says
this author, speaking of the King’s Bench, ¢ plures Curias
in quibus divers® actiones terminantur, et illarum curia-
rum habet unam propriam sicut aulam regiam et justitia-
rios capitales qui proprias causas regias terminant, et alio-
rum omnium per querelam, vel per privilegium, seu liber-
tatem,”t "whereby it appears that the King’s Bench was
now considered as peculiarly the king’s court, where caus-
es, which particularly concerned the king’s crown and dig-

*The King’s court before the King himself, before us, or before our
Lord the King wherever he may be.

1The king hath divers courts, wherein the several kinds of actions
are tried ; and of these courts, he hath one, as it were a royal court, and
justices thereof, who decide the king’s causes, and also those of private
persons, upon plaint, or bill of privilege.
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nity, were heard, and where the causes that concerned the cm A P.

subjects with one another were heard only by a particular

XI.

privilege. Of the justices who sat in this court, he adds, HENRY

that some were ‘“capitales, generales, perpetui, et majo-
res,”* who were, ¢ a latere regis residentes,” near the
person of the king,” and formed a court of appeal, accord-
ing to the old usage, and took cognizance of all errors in
judgment of inferior jurisdictions, ‘qui omnium aliorum
corrigere tenentur injurias et errores.”t In speaking of
the Common Pleas, he observes, ¢ Habet etiam curiam et
Jjustitiarios in banco residentes qui cognoscunt de omnibus
placitis, de quibus authoritatem habent cognoscendi, et
sine warranto jurisdictionem non habent nec coercionem,”}
from which it is clear that the Bench had no authority but
by the writs returnable there.

III.

The distinction of pleas, which marked the jurisdiction co.2 tan.
. 13.
of the two courts, was now made in the language of mod- Brac. 115.

ern times, namely, into placita corone, pleas of the crown,
and communia placita, common pleas, which answered to

the placita criminalia, and the placita civilia, of Glan- Acte,p.10¢

ville : the former of these, which belonged to the king’s

Bench, were so called, because, as Bracton observes, Bret.119.

¢ spectant ad coronam et dignitatem regis;”’|| and the lat-
ter, which belonged to the court of Common Pleas, were
so named, because they were between subject and subject
in civil matters.

The salary of the justices of the King’s Bench was 20I. oy
per annum in the third year of this king, and 40l. in the puga. org.
forty-third year ; that of the chief baron of the Exchequer ™™

40 marks, of the other barons 20 marks, in the twenty-
seventh year, but in the forty-ninth year 40l. The chief

*Of supreme authority, general jurisdiction, durable tenure of office
and superior rank.

{+ Who are bound to correct the unjust and erroneous decisions of all
other courts.

tHe hath also a court and justices of the common bench, who try all
causes whereof they have cognizance, and have neither jurisdiction
nor authority without special warrant.

§They concemltge King’s crown and dignity
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cuap. justice of the Common Pleas had 100 marks per annum.

XI.

HENRY

IT1I.
Ibid. 38.

Tbid. 39.
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The title of Capitalis Justitiarius ad Placila coram Rege
tenenda,* was substituted for Justitiarius Anglie. Philip
Basset was the last justiciary of all England ; after which,
each of the courts of King’s Bench and Common Pleas
had a chief justice. The first, who had the appellation of
capitalis justitiarius, was Gilbert de Preston, who by
that, had his livery of robesin 1 E. 1.

It appears that the clergy continued to practise in the
secular courts in this reign, and that many dignitaries of
the church were justices in the court of Westminster,
notwithstanding the prohibition in the provincial and lega-
tine constitutions, that “Nec advocati sint clerici vel sa-
cerdotes in foro seculari nisi vel proprias causas vel miser-
abilium prosequentur.”} ,

For the more speedy administration of justice, a provis-
ion was made in chap. 12, for justices to go a circuit once
every year, without waiting for the justices in eyre, who
usually went only once in seven years. Before the making
of this statute, writs of assize of novel disseisin and mort
d’ancestor, were returnable as in Glanville’s time, coram
me vel justitiariis meis,} but now they were returnable,
coram justitiariis nostris cum in illas partes venirent: ||
by force of this regulation, the king, or, in his absence, the
chief justiciary, sent justices into every county once a
year. These justices were afterwards distinguished by
the names of Justices, of Assize and nisi Prius, as will
be further explained in its proper place.

The two courts of the sheriff,.namely, comitatus, the
county court, and {urnus, the tourn, as they were now
called, were regulated by chap. 35. The former was to
be held in the accustomed place from month to month, as
it had been in the time of the Saxons, but no oftener ; and

*Chief justice for holding pleas before the king.

tNo ecclesiastical person may appear in the common law courts ex-
cept in his own behalf, or that of the poor.

{Before me or my justices.

{iBefore our justices, whensoever they shall go thither.
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the tourn was to be held twice a year namely, after Easter cH A p.
and Michaelmas; and at the latter time a view of frank- XI.
pledge was to be held, for the purpose of taking the oath HENRY
of all above twelve years of age, who were to enter into *I7T-
some decennary, according to the old law.

By chap. 28, provision was made against frivolous and misorous
vexatious prosecutions, wherein it was enjoined that “Nullus Zeecism
ballivus de cztero ponat aliquem ad legem manifestam nec Mag. Char.

. . ) A A e . . 9 Hen. I1I.

‘ad juramentum simplici loquela sué sine testibus fidelibus c. .
ad hoc inductis.”* The lex manifesta here spoken of call-

ed by Glanville lex apparens, referred to the trial by or-
deal, or by that of the duel, which being considered as ju-
dicia Dei,t were supposed to bring to light that which was
hidden. Ponere ad juramenium, was the puttinga man to o,
purge himself by compurgators in a criminal suit, or by §lom.
sectalores in a civil suit. From this statute we may gather

that no free man was to be put to any of these trials, unless

the plaintiff corroborated his loquela, plaint or declaration,

by credible witnessés. Whether this was a novel regula-

tion, or only confirmatory of the common law, it is not pos-

sible, with certainty, to determine ; but the latter supposi-

tion seems to be the most probable, because, among the
Saxons, nothing could be done without witnesses, and the

same practice, doubtless, prevailed as far as the violences

and disorders that followed the Conquest would admit.
Henceforth we find that all declarations of the plaintiff con-
cluded with these words, tnde producit sectam,} which words
continued to be used after the practice of bringing the secta

had eeased.

The secta or sectatores, peculiarly signified such witnesses

as were brought either by the plaintiff or by the defendant,
which proceeding, as regarded the defendant, was, as be-

fore observed, called waging his law. The plaintiff was , .o
obliged to procure two persons as his secte, and the defend- s\, 1.2
ant double the number, in waging his law ; if the plaintiff

* No bailiff may hereafter put any man to his lex manifesta, or to his
oath, upon a naked plaint, without introducing lawful witnesses.

tJudgments of God. ]

f This is the origin of the modern “ and thereof he brings suit.”
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brought only two witnesses, the defendant brought four,
and so for every witness of the plaintiff’s, two persons un-
til it came to the number of twelve.

If the secta for the plaintiff were found, on examination,
not to agree in their account, the tenant was not obliged to
wage his law against that secta ; and, on the other hand,
if the complainant had proof, as instruments and sealed
charters, no defence per legem was admitted. For wager of
law was admitted only in stipulations and contracts, enter-
ed into by the agreement of the parties, as in promises,
gifts, seals, and the like. It was not necessary for the secta
to be of the same rank as the principal, provided they were

‘trustworthy and of good repute. The tenant could not,

however, wage his law by means of an attorney, instituted
for that purpose, but was obliged to do it in person. Such
was the practice of the courts in regard to the secta and
wager of law which was the subject of the statute.

A provision against false imprisonment, or imprisonment
on false charges, was made in chap. 26, in confirmation of
the common law, appointing the writ de inquisitione,* oth-
erwise called breve de odio et atia,t or breve de bono et
malo,} to be given gratis. This writ, which in those days
was a great security for personal liberty, lay for any one
committed to prison on a charge of homicide, who other- -
wise could not be bailed. It was directed to the sheriff,
commanding him to make inquisition by the oaths of lawful
men, whether the accused party was rettatus odio et atia,
i. e. charged through hatred or malice ; and in case it was
found that he committed the deed se defendendo vel per in-
Jortunium, in self-defence, or by mischance, then a writ of
tradas in ballium| might issue, commanding the sheriff, if
the prisoner could find twelve good and lawful men of the
county to be mainprise for him, he should deliver him in-

Glany. 1. 147 to the hands of the sureties. That the writ was not intro-

.. 3.

duced by statute is clear, from what Glanville observes,
that persons accused of homicide, might sometimes, at the

* Of inquiry. 1 Writ of hatred and malice.
1Of good and evil. } Deliver to bail.
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king’s pleasure, be discharged o.n giving pledges; but by cuap.
this article in the charter, it appears that the king gave up

his prerogative of refusing this writ if he thought proper ; HENRY
for it is added, that the writ non negatur should not be re- I1I.
fused.

The practice of the courts in regard to the misericordia Anece
or amercement, was defined and limited by chap. 14, which Mog. Chast.
ordained that no freeman should be amerced, but according ¢, 14
to the measure of his offence, saving, in the language of o1
Glanville, his contenementum, countenance, or necessary
support; as for a merchant, his merchandise, or for a hus-
bandman, his weinage, that is as much as to say, his carts
and implements of husbandry. Moreover, no amercement
was to be assessed but by the oaths of honest and lawful
men in the vicinage. Upon this statute was grounded the
writ afterwards called de moderatd misericordid.*

This provision was confirmatory of the common law, as 1y, g, 1.
we learn from the laws of Henry I. which ordained that **
amercements were not to be assessed as they had been in
his father’s and brother’s time, but as they had been in the
reigns of their Saxon predecessors.

As the due administration of justice particularly con- surisdiction

cerned the life and person of the subject, and ought there- ndoas

fore to be intrusted to persons of discretion, well versed w":;m,

in the laws, it was ordained, by chap. 17, that no sheriff, 23 '
coroner, constable, or other bailiff of the king, should hold -2 ™*
pleas of the crown. By this statute the authority of the G""' L1
sheriff to hear and determine theft and other felonies, as
in the time of Glanville, was done away. This restriction,
probably, reduced the jurisdiction of the sheriff to its ori-

ginal state, as it was in the time of the Saxons.

Coroner, in the Latin of the middle ages coronator, from Coroner.
corona, the crown, was so called because he took cogni-
zance only of pleas of the crown, and was the principal
conservator of the peace. If any credit is due to the Mir-

ir.c. 1.
ror, his office was of great anthulty, having been establish- ».3.
ed by the Saxon kings; but it is most probable that such

. 1.9,

* Of moderate amercement.
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offices were established soo.n after the Conquest. They are
first mentioned by name in this charter, although allusion
is made to the office in the Capitula of Henry II., and in
those given in the reign of Richard 1. to the justices in
eyre; wherein they were commissioned to choose three
knights and one clerk in every county, to be custodes pla-
citorum corone.* The office of the coroner was then, as
it is now, to make inquisition, when any man came to a
violent or untimely death, super visum corporis,i and to
take indictments thereon ; also to inquire concerning trea-
sure trove, and to take appeals de raptu virginum, de pact
et plagis,} &e.

Of the constable, a high officer of the crown, mention
has already been made ; but the constable here referred to
was a judicial officer, who acted as a warden or keeper, 2
appears from chap. 19 of this charter, and other records, as
the constable of the castle of Dover, or of the ;Cinque
Ports, which was the same as the warden of the castle and
Cinque Ports.

Bailiff, from the French bailiff, was, properly speaking,
any officer or minister who acted in the hame and for ano-
ther, so called, because a commission was bailed or deli-
vered to him. The name was introduced at the Conquest,
like the former word constable, andjhas beenjcommonly
applied to inferior officers, although® the sheriff callshis
county a bailiwick. For the most part, the bailiff was, and
is, bailiff either of a hundred,a liberty, or a manor, &¢,
and as such may act for” another in the,’place of his em-
ployer.

To this charter are added the usual words, hiis testibus,|
with a list of the greatest names in the kingdom, among
the lords spiritual and temporal. This conclusion of the
king’s grants, with the words hiis testibus, was continued
until the reign of Richard II. when it was laid aside in all

* Keepers of the pleas of the crown. 1 Upon view of the body.
1 Of rape, of breach of the peace, and assault and battery.

I In the presence of these witnesses.

1
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cases, except in patents of creation. Since that time they cuap.
have concluded with the words feste me ipso, or in cujus Xx1.
rei testimonium has literas nostras fieri fecimus patentes, HENrY
teste me ipso.* The ancient deeds of subjects retained III.
this form until the reign of Henry VIII. Co- 2 Ioat.

* Witness ourself, or, in witness whereof, we have caused these letters
petent to be made ; Witnese ourself,
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CHAPTER XII.
HENRY IIIL

Carta de Foresti.—Deafforesting Forests.—Privileges and
Exemptions from the Forest Laws.—Right of Common.
Lawing Dogs.—Punishment of Offences against the
Forest Laws.—Officers of the Forest.—Courts of the
Forest.--Statutum Hibernie.—Statute of Merton.—Stat-
ute of Marlebridge.—Jurisdiction of Courts.—Writ of
Entry—Writ of Waste.—Process.—Proceedings in the
Eyre.—Grand Jury.—Petty Jury.—Wager of Battle.
_Abolition of the Ordeal.—Wager of Law.—Bracton.

caap. THE Carta de Forestd, which as before observed, was, in
x11. this reign, drawn up in a distinct form, contained the most

HENRY important points of the forest law. The hardships of these
111. laws were felt so sensibly at this period, that the defining

ﬁ:g: }g}% and limiting them by express restrictions, was sought for

Certads  with even more earnestness than Magna Charta itself.

9 Hen. I Among the grievances which fell heaviest on the subject,

3; rests. by reason of these laws, was the practice which had been
introduced by the Conqueror, of afforesting or converting
into forests, not only the king’s demesne, but alse the lands
of other persons. It is said by historians, that the erection
of the forest occasioned the destruction of twenty-two
churches and villages, besides chapels and manors, for the

Dial.deScac. Space of thirty miles together. In the reign of Henry Il.,

Bor. For.” Richard I., and John, afforestations are said to have been

Rog.

g:;:ﬂ:: made within their own and other men’s grounds. To
Cart. do For. remedy this evil, the first chapter of the Carta de Foresta,
e.1.3.  directed that all forests should be viewed by good and law-

ful men, and if it was proved that the king had any woods,
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except the demesne turned into forest, to the prejudice of cuap.
the owner’s wood, it was to be disafforested forthwith, but X11.
the royal woods were to remain forest, with a saving of the HENRY
common of herbage, and other things, which had been III-
heretofore enjoyed. The same direction was given in

chap. 3, in regard to such forests as had been afforested

by Richard I. and John. The ground thus disafforested,

was termed the purlieu, from the French pur and lieu,

that is, a place clear and exempt. The perambulation, Co 4 fnat.
whereby the purlieu was disafforested, was called in French
pourallée. In order to carry into effect this provision, Hugh

de Neville, and Brian de Lisle, were appointed commis-
sioners, to make inquisitions of the ancient metes and bounds

of the forest, as either Henry II. or any king after him had
enlarged ; and in this reign there were several perambula-

tions made, as also in subsequent reigns.

Some privileges and exemptions were likewise either Privtsges
granted or confirmed by this charter, as, that any archbish- oms pront
op, bishop, earl, or baron, coming to the king at his com- Lo
mand, might take and kill one or two of the king’s deer, i e
by view of the forester if he was present; if not, then he ot
might do it upon blowing a horn, that it might not look
like a theft. Also archbishops, bishops, and others, having
woods in forests, were to have them as they enjoyed them
at the first coronation of Henry II., and should be quit of
all purprestures, wastes, and assarts, that is, digging up of
the ground, which they might have committed therein be-
fore the second year of the reign of Henry III.

The right of common was confirmed to such as had before g o
enjoyed it : also every freeman was permitted to agist, that fire .
is, to depasture and feed off his own wood within the king’s
forest, and likewise take his pannage or pawnage, for which
purpose he might freely drive his swine through the de-
mesne woods; and if they lay a night in the forest, they
were not to be charged any thing. Besides the above-
mentioned use of their own woods, freemen were permitted
to make in their woods, lands, and water-courses, mill-
springs, pools, dikes, or arable grounds; provided they did

20
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not enclose such arable grounds, or cause a nuisance to
their neighbors. '

As by the law of the forest, dogs were not allowed
within the precincts of the forest, unless they were lawed
or expeditated, as it was called, provision was made that
this expeditation should be done in a less cruel manner
than heretofore; that is, the three claws were to be taken
off, but not the ball of the foot cut off, as had been the
practice. A similar humane regulation is enjoined in re-
gard to the expeditation of dogs, in the laws of Henry I.

Offences against the forest laws were not to be punished
with the loss of life or limb, but only with an amerce-
ment, or imprisonment for a year and a day. If any for-
ester found any person hunting without warrant, he was to
arrest his body and carry him to prison, from which he
was not to be delivered without special warrant from the
king. But persons were bailable if not takenin the main-
our, maineuvre, or manner. This mainour was of four
kinds, namely, stable stand, i. e. standing with a bow,
gun, or knife, or with grey hounds, ready to shoot or
course ; dog-draw, that is, drawing after a deer which the
dog had hurt; backbear, that is, carrying away the deer
which he had killed ; and lastly, bloody-hand, that is, hav-
ing his hands covered with the blood of the deer which he
had killed. A person not taken in the manner might be
attached by his goods.

Besides, the officers and courts of the forest were also
regulated by this charter. The officers of the forest were
the justice in eyre; the chief warden of the forest, next
to the justice, whose office it was to bail and discharge of-
fenders ; the regarder of the forest, who had to walk over
the whole forest, and view every bailiwick of the same,
and certify all trespasses committed therein; the ranger,
who had to drive the beasts of venery out of the purlieus
into the forest; the verderor, whose office it was to look
to the vert or green of the forest, and to see that it was
maintained ; the forester, whose business it was to see to
venison and vert within his walk, and to present the
offences and attachments at the next court of attachments
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and swainmote ; the agistor, who had to receive and cuar.
take in cattle for agistment, and to present all trespasses X1I.
committed by cattle within the forest ; the beadle, an offi- HENRY
cer of Saxon origin, from bydden, to call or warn, who I:
warned all the courts of the forest, executed process, and

made all proclamations, &c.

The courts of the forest, were the court of attachment S’ ¥ ™

or woodmote, held before the verderors every forty days, Co. 4 Innt.
where the forester brought in the attachments, de viridi et & 4o yor.
venatione, that is, concerning vert and venison, which 3%
were certified and enrolled by the former: the court of Bid o.6.
regards, or survey of dogs, held every third year, to take mia.e.s.
inquisition of the lawing of dogs; the swainmote, held
three times a year, when the agistors came together to
take agistment; at which time the drift of the forest was
made, that is, all the animals were to be driven together -
into one pound, to see that those who commoned did so
with such kind of cattle, as they, by presecription or grant,
ought to do. Swainmotes were, according to the charter,
to be held in those counties only where they had used to .,
be held. The last and principal court of the forest, was 2%
the court of the chief justices in eyre, who had authority
to hear and determine all manner of pleas concerning vert
and venison, for the maintenance of the king’s game and
all manner of trees, for cover, browse, and pannage.
These courts were, at that time, and for several centuries
after, held very regularly, but they gradually fell into dis-
use, as the laws of the forest lost their force. The? last
court of justice, the proceedings of which are recorded,
was -held before the earl of Holland, in the reign of
Charles I. of which the reports of Sir W. Jones furnish
us with an account. After the restoration, another was
held, pro formai* only, before the earl of Oxford, which
appears to have been the last.

The other public acts of this reign, were the Statutum Satutum
Hibernie,t passed in the fourth year of this king, for the

purpose of defining to the judges of Ireland, the English 14 Hen. IIL

*For forms sake.  {Statute concerning Ireland.
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cH AP law in regard to coheiresses ; the provisions, or statute of
XI1. Merton, so called, because it was passed at the monastery
HENRY of the canons regular of Merton, in the presence of the
II1T. garchbishop and most of the baronsof the realm, who were
Satwsof  agsembled at the coronation of the king and his queen
20 Hen. 1. Eleanor, in the twentieth year of his reign; and the stat-
Scawte of LR of Marlebridge or Marlborough, so called because it
52 Hen, m‘ was passed at Marlborough in the ﬁfty -second year. These
st o, U0 latter statutes contained provisions principally in re-
2 Hon. mi. gard to tenures and their antecedents. From the statute
&nte,p.%. of Merton, we learn that the clergy made a fruitless at-
tempt to get the principle of the canon and civil law, in
speciat Bas. T€BATd to special bastardy, as before mentioned, adopted
tardy. into the law of England, which called forth the noted re-
ply of the barons—¢ Nolumus leges Anglie mutari.”*
Brct. 416, Furthermore, in order to set this matter at rest, we are
Rom’-ﬂl- informed that the king assembled a council in the same
year consisting of several lords and bishops, when it was
agreed, that whenever the issue natus anfe matrimoniumt
arose in the king’s courts, the plea should be transmitted
to the ordinary, and inquisition be made, utrum talts natus ~
Juerit ante sponsalia sive matrimonium vel post,i to
which the ordinary was to send his answer in the very
words of the requisition, without any cavil, that is, without .
giving any opinion. In consequence of this strict adher-
ence to the letter of the common law, the courts began
to consider, that when special bastardy was pleaded in bar
of a descent, it was not needful to refer the plea to the
apmtual court, as the legality of the marriage was not
% Hon i, called in question. It appears also, from the same statute,
ot that the barons petitioned that they might imprison such as
they should take in the parks, and that they should have
prisons of their own, but the petition was not granted.

v oidion In the statutes of both Merton and Marlebridge, provi-
sions were made for the better administration of justice.

*We will not suffer the laws of England to be changed,
{Born before wedlock.
§Whether A. was born before or after espousals or matrimony.
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The service of attending the lord’s court, was regulated in
favor of the suitors or tenants, so that they were admitted to
appear by attorney. This service, which is now, for the
first time, mentioned by the name of secta ad curiam, or
suit service, was, as before observed, a part of the feudal
system, which had existed among the Saxons.

Archbishops, bishops, barons, and others, were exempted
from their attendance at the tourn, which, while it lighten- ™
ed their burdens, materially lessened the dignity of this
hitherto important court.

Fines, pro pulchre placitando, for beaupleader or fair
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pleading, that is, for not pleading fairly or aptly to the pur- ~ *

pose, were no longer to be taken in the county court, the
hundred, or the court-baron. Beaupleader, before called
stultiloquium, was, as Lord Coke observes, as well in re- ¢
spect of the vicious pleading, as of the fair pleading, by
way of amendment. Mr. Reeves understands by the fair
pleading, specious and favorable pleading ; to obtain which,
the suitors were obliged to pay a fine. It appears by this
statute, that only arbitrary and uncertain fines were done
- away, and there still remained the certain fines, which had
been fixed by the rules of the superior court.

These inferior jurisdictions were, in other particulars,
restricted. Pleas of false judgment, were to be held in
none but the king’s court, because, as the statute observes,
they ¢ specialiter spectant ad coronam et dignitatem re-
gis.”* Likewise amercements, which had heretofore been
taken by escheators and other officers, were henceforth to
be taken only by the capitales justitiarii.} Moreover, per-
sons who had charters and liberties, exempting them from
being empannelled on juries, were nevertheless, to sub-

Ante, p. 135.

Reeves’ Hist.
ii. 70.

Stat. Marl.
c. 0.
Ibid. c. 18,

Ibid. c. 14,

mit to be sworn in cases where right could not be done -

without them.

Some remedies were likewise now introduced, either by
statute or at common law. Among these, the most impor-
tant was the breve de ingressu, or writ of entry, which

ially regard the king’s crown and dignity.
t Cﬂfc f justices, g y

Writ of

\
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had been framed as a remedy in many cases, where an
assize of novel disseisin could not be employed, as for a
widow when her husband had aliened her maritagium
without her consent, which was called a cut in vita, or for
a lord to recover his escheat, when his tenant committed
felony, called a writ of escheat, and the like. This writ
varied in its form greatly, according to the circumstances
of the case, and lay against all who had any entry within

. the degrees. By the degrees, it was understood, that when

the writ was ad terminum qui preteriit that is, lay for the
person who made the demise, that was one degree ; if the
writ was in the per, that is, if the tenant was said in the
terms of the writ, to have his entry per, by such a one,
that was the second degree ; and if the writ was in the
per and cui, that is, if the tenant was said to have his en-
try by such a one, cut, to whom the land in question was
demised, that was the third degree; beyond this, the de-
mandant was driven to his writ of right, until the statute
of Marlebridge provided a new writ of entry, called a
writ in the post, from the words used in the writ, “ Quéd
idem A. non habet ingressum nisi post,””* such and such
alienations generally, without stating the stage or degrees
by which the alienation happened. This action was like-
wise limited in point of time, that if propter longissimum
ingressum,} the right of the demandant cold not be prov-
ed, proprio visu et auditu,f he was then driven to his
writ of right. It is, however, worthy of observation, that
the writ, of ejectione firme, or a writ of ejectment, which
was first introduced in the reign of Edward III. has since
been employed to determine all questions of this kind.

A writ of waste was given by the statute of Marlebridge
against lessees for life and years, which, Lord Coke sup-
poses, did not lie at common law ; but Bracton, who appears

. to have written before this statute, speaks particularly on

the subject, and statesat large the process against a widow
who committed waste.

. *That the said A. hath not entry except after &c.

{Because of the remoteness of the time of entry.
{By eye and ear witnesses.
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" Among the disorders of those times, it appears to have
become the practice for powerful men to distrain their neigh-
bors unlawfully : wherefore, for the suppression of these
evils, various regulations were made on this subject, by the
statute of Marlebridge. Among other things, that a fine
should be imposed upon such as took distress without au-
thority, which was in confirmation of the common law,
for Bracton mentions an action, under the name of vetitum
namium, afterwards called replevin, which lay against such
as either unlawfully took beasts or goods in distress, or
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detained them against gage and pledges. By a law of the L%

Congqueror, no one could take any thing in distress, until
he had sought redress at the county or hundred courts four
several times. Namium, a Latin word of the middle ages,
was coined from the Saxon nemen, to take.

To the abovementioned statutes, may be added some
few others of minor importance, as the statutum de bissex-
tili* directing that the additional day in leap-year, together
with that which went before, should be reckoned in law as
one day ; the assisa panis et cervise,t and judicium pil-
lori@} containing regulations for the sale of bread and beer;
the statutum dies communes in banco,| which related to
the return of writs, and the continuance of proceedings in
term ; but as this act only gives directions to the justices
in banco, how to fix the returns of writs, which they issued
in the course of the suit, it leaves it doubtful by what rule
they were governed, as to the return of original writs, and,
consequently, as to the days of appearance allowed to per-
sons summoned. Previous to this time, it appears to have
been regulated by the distance the parties had to travel;

Stat. Dies
Comrnun

51 Hen. IIT.

Reeves’ His.
ii. 56,

LL. Ethel.
c. 93,
LL Hon I.

for by a law of Ethelred, it was directed that if the party ~

dwelt one county off, he was to have one week before he
was called upon to appear, if two counties, two weeks, and
8o on for every county, one additional week ; by a law of
Henry I. it was restricted, so that it should not exceed the

* Statute of bissextile. .
t Assise of bread and beer.  { Judgment of the pillory.
|Statute, common days in bench.
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cuap. fourth week, provided the party was in England ; but if he
XII.  were beyond sea, he was allowed six weeks.

HENRY  The process of compelling appearance, though lenient

IIT. towards the defendant, was far too tedious to serve the

Civil process. . . .

Bt 49, €Nds of justice. It consisted of a series of judicial pro-
ceedings, called by Bracton, solemnitas attachiamento-
rum,* each of which was severer than the one that went
before, and ended in what was called the grand distress,
by force of which all the lands and chattels, terre et ca-
talla, of the defendant, were taken into the king’s hands
by the sheriff, who was to answer for the profits to the
crown. But before it came to this,the tenant might, by a
dexterous management of the essoins, protract the suit ex-

Boores His. ceedingly. Nor after the defendant’s appearance were de-

ii. 59. lays at an end, for there would be frequent oceasions for
summonses and resummonses, upon all of which essoins
might be cast, besides writs of venire, and other judicial
proceedings, together with the dies dati partibus,t which,
altogether, must have occasioned such delay, as to place
the issue, judgment, and execution, at an almost unlimited
distance. In proportion, however, as the inconvenience
of such delays was felt, the practice of the courts concur-
red with the legislature, in shortening the process, par-
ticularly in cases which would not bear delay, as where the
subject was the fruits of earth, or any other perishable
thing, the solemnitas attachiamentorum was dispensed with ;
also where the lapse of a benefice was apprehended, or
where the plaintiff was, from any circumstance, entitled
to consideration, as a nobleman, or a merchant going
abroad, and the like; but more especially widows claim-
ing their dower, in favour of whom, express provisions
were made in a statute called dies commusies in banco in
placito dotis.t

In addition to the vexations of delays, it appears, that if
a defendant could not be brought into court, it was not set-
tled in law whether a plaintiff could have any redress, or

*Regular series of attachments.
{Days given to the parties.
{Common days in bench in a plea of dower.
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what it should be. Bracton thought that in a contract for cmaP.
a sum of money, it would be right to adjudge to the plain- _XI1I.
tiff the seisin of the defendant’s ehattels to the amount of HENRY
bis demand, and to give him a day, and summon the de- T1T:
fendant ; when, if he appeared, the chattels should be re-
stored, upon his answering to the action, but otherwise the
plaintiff should become owner thereof, but this seems to
be delivered as his private opinion, and not laid down as
a settled rule of law. So likewise, in an action of tres- . 40.1.
pass, he thought the justices should estimate the damages
sustained ; and the rents and chattels of the fugitive being
valued, a portion was to be taken into the king’s hands, as
a penalty to the defendant. In either case, whether it was
an action for money, or for a trespass, if the defendant
could not be found, and had neither goods nor chattels, he
was to be demanded from county to county, at the suit of
the plaintiff, until he was outlawed. Persons so outlawed,
were not, however, upon their return, or on being taken,
to lose life or limb, as those outlawed for crimes, but were
condemned to perpetual imprisonment, or to abjure the
realm.

Criminal justice was, for the most part, administered in
the country by the justices itinerant; previous to whose in the Eyre.
eoming, for fifteen days at least, there issued a general ™"
summons for all persons to attend at a certain time and
place. On their arrival, the first step was to read the writs
for the commission authorizing them to act. Then one of
the justiees, the major, and discretior,* as he is termed by
Bracton, propounded the occasion of their coming, and in-
formed the whole assembly that the king commanded his
liege subjects, by their faith, and as they valued their own
property, to render all possible assistance in suppressing
burglaries, robberies, and every sort of crime. After which,
they took aside some of the leading men of the county, call-
ed by Bracton, busones, i. e. probably, barones comitatus,} to
whom they explained more fully the provisions made by
the king and council, for the preservation of the peace, and

*Superior in rank and discretion. t Barons of the county.
21
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cH A P. enjoined on them, in a more especial manner, to lend their
_XII. ajid, by causing all outlaws, murderers, robbers, and sus-
HENRY pected persons, that came in their way, to be arrested, and
II1I. (delivered over to the officers of justice; thus giving them,
as it were, a commission, to act as justices of the peace,
although such magistrates were not regularly instituted until
some time after.

Grond fury. The bailiffs and sergeants were then sworn in open court,
met. 116. " to choose four knights out of every hundred, who were,
upon their oath, to choose twelve others, and if not knights,
twelve liberi et legales homines,* who were neither appel-
lors nor appealed, nor suspected of any crime. The names
of these twelve were to be inserted in a schedule, to be
delivered to the justices. Then one of the twelve of each
hundred took the following oath: ¢ Hear this, ye justices,
I will speak the truth of that which you shall command me,
~on the part of our lord the king; nor will I, for any thing,
omit so to do, so help me God, and these Holy Gespels.”
After which, every one took the oath for himself severally,
in this manner: *The oath which John here has taken, 1
will keep on my part, so help me God, and these Holy
Gospels.” When the swearing was concluded, the capi-
tula itineris, before-mentioned, were read over to them,
and they were informed that they were to be ready with

their verdict on a certain day.
Patyjury. - In this case they performed the office of the grand jury,
’ but as the ordeal was now gone out of use, and cases fre-
quently occured, where the duel for various reasons could
not be resorted to, they were called upon, under the direc-
tion of the judge, to determine the guilt or innocence of the
party accused. The latter was then informed, that if he
had suspicion of any of the jurors, he might have them re-
moved ; after which, being severally sworn, the judge pro-
ceeded to charge them in this manner: ¢ This man here
present is charged with homicide (or any other erime ), and
defends the death, and puts himself therefore upon your
word, de bono et malo;t and therefore we charge you, by

* Free and lawful men. { For good and evil.
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the faith you owe to God, and the oath you have taken,tocrnarp.
make known to him the truth thereof; nor do you fail, X11.
through fear, love, or hatred, but having God above before HENRY.
your eyes, do you declare, whether he is guilty of that with IIT.
which he is charged, or not guilty ; and do not bring any
mischief upon him if he is innocent.

According to their verdict, the party indicted was, for Ibid- 137
the most part, either acquitted or condemned} but if the
justices had reason to suspect, that either through fear, love,
or hatred, they concealed the truth, or that they were mis-
led in the information they had received ; in all such cases
the justices used to examine the jurors very closely, in or-
der to detect such irregularities.

So much was the trial by jury more favored than that of Frager of
battle, that even .in cases where there was a certain accuser
or appellor, the election was now given to a defendant ina
&riminal suit, or to a tenant in a civil suit, to defend him-
self'either per patriam, that is, by jury, or per corpus, that
is, by duel. But this election was not given indiscrimi- Brast. 13.
_nately, for the justices exercised their direction in deter-
mining what mode of trial should be resorted to. Some
cases were so clear as to need no other proof; as where the
person charged with homicide was found near the deceased
with a drawn knife, or where a person slept in the same
room with the deceased, and raised no hue and cry: in
cases of violent presumption like these, a person was not
permitted to defend himself, either by a jury, by battle, or
in any other manner, such circumstances being considered
as a conviction of the fact. On the other hand, some cases o, ., ;...
were so dark and mysterious, that a jury not being suppo- E"g: L™
sed capable of knowing any thing about them, the trial by
battle was resorted to, as where a person died by poison
~ and the like.

The ordeal, and the Saxon mode of trying the guilt or gum o
innocence of persons, was at length abolished in this reign. ¢
Being condemned by several councils, and discouraged by ;4 o
the clergy, directions were given in the third year of thig =&
king, to the justices in eyre, not to try persons charged with
robbery, murder, or other like crimes, by fire or water ; but
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for the present, till further provision could be made, to keep
them in prison under safe custody ; so, however, as not to
endanger them in life or limb; and for those who were
charged with inferior offences, to cause them to abjure the
realm.

The other old Saxon trial, namely, by compurgators,
now called vadiatio legis, wager of law, continued still in
use in criminal, as well as civil suits.

The trial by jury in civil matters was now approaching
nearer to its present form ; for the assize, which-was a sort
of special jury, was frequently converted into jurata, a
common jury, which, by consent of the parties, was made
available to determine every matter of dispute that arose
in the course of a suit, The jurors, in this case, were
not subject to an attaint, as in the assize, because this
mode of trial was adopted only at the request of the parties.
This practice is alluded to by Glanville, and probably had
partially existed at all times.

Although but two of the statutes passed in this reign,
namely, Magna Charta and Charta de Forestd, are to be
found in the rolls of the Tower, yet the remainder, as the
statutes of Merton, Marlebridge, &c. have been deliver-
ed down by books and memorials, as genuine acts of the
legislature. There are, likewise, some records of plead-
ings, and judicial proceedings, of this reign, and a few notes
of adjudged causes, which are to be found in Fitzherbert’s
Abridgement ; but they are only a partial, imperfect begin-
ning, of that branch of legal learning ,which has since been
carried to such perfection.

The great source of legal information at this period, is
the treatise so often referred to, which was written by the
great luminary of the law, Henry de Bracton, and is enti-
tled, “ De Legibus et Consuetudinibus Anglie.”* of this
writer, it is to be regretted, that our information is so
scanty, that even the spelling of his name is not precisely
known, being variously written Bracton, Britton, and Bre-
ton, &c. Mr. Prince has included him among the “Wor-
thies of Devon,” and adds, that he studied at Oxford,

*Qf the laws and customs of England.
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where he took the degree of LL.D. and applying himself cuap.
to the study of the law, rose to great eminence in his pro- Xx1r.
fession, and in 1244, was, by king Henry IIl. appointed mENRY
one of the justices in eyre. His work is supposed by Mr. rtrr1.
Reeves, to bear internal evidence of having been written ResvoHis.
between the forty-sixth and the fifty-second year of this il %,
king. It was first printed in 1569 in folio, and again in
1640. )

On the merits of Bracton’s work, it would be super-
fluous to enlarge, as those who are best acquainted with it,
know how to appreciate its worth. It has been said of
this writer, as of his predecessor Glanville, that they bor-
rowed freely from the civil law; but it is evident, from an
attentive perusal of these works, that they contain nothing
but what had been admitted by legal authorities into our
jurisprudence. Bracton has certainly modelled his work
after the systematic method of the Roman lawyers; but as
to the rest, he has faithfully adhered to his title, and giv-
en nothing but what was admitted as part of the laws and
customs of England.

o
g
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CHAPTER XIII.

EDWARD L.

List of the Statutes.— Contents of the Statutes.— Introduc-
tion of English Law into Wales.—Introduction of En-
lish Law into Scotland.—Establishment of English
Law in Ireland.— Confirmation of the Charters—Pur-
veyance.— Recovery of the King’s debts.—Jura Regis.—
Writ of Quo Warranto.— Coinage.—Law of Entail.—
Estates in Tail.—Subinfeudation.—Feigned Recoveries.
Ecclesiastical Property protected.—-Fines.-— Adminis-
tration of Intestates’ Effects.

cuap. Epwarp I hasbeen frequently styled the English Jus-
xrrr. tinian, on account of the great improvements which he
EDWARD made in English jurisprudence. Sir William Herle, chief

AD. 1272, Justice of the court of Common Pleas, said of this prince,

A.D.1307. “Fuit le pluis sage Roy que unques fuit.”* Sir Matthew

%" Hale was of opinion, that the whole scheme of English

o e law, such as it now is, may date its existence from this

- king’s reign.

List of the As the alterations in the law were principally made by
parliamentary enactment, they will be best explained by
considering the statutes which were passed in this reign;
first giving a list of them in chronological order, and then
treating of their contents.

The statute of Westminster, which was the first public
act of this king, was passed in the third year of his reign,
and received the name of Westm. 1. to distinguish it from
other statutes of the same name. In the next year, three

*He was the wisest king that ever existed.
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statutes were psssed, namely, the Statutum de Extenta cmarp.

Manerii; De officio Coronatoris; and De Bigamis. In

XIII.

the sixth year was passed the Statute of Gloucester; in EDWARD

the seventh, the Statute de Religiosis, or the statute of
Mortmain, and a statute prohibiting going armed to parlia-
ment. In the tenth year the Statute of Rutland; in the
eleventh year the Statutum de Mercatoribus, or the Stat-
ute of Acton Burnell ; and in the twelfth year, the Stafu-
tum Wallic.

In the thirteenth year were passed six statutes, namely,
the Statute of Westminster, called Westm. 2, the Statute
of Winton, or Winchester ; the Statute of Merchants; the
Statute of Circumspecte agatis; the Statutum Civitatis
Londini, regulating the policy of the city of London ; and
the Forma Concesstonis et Confirmationis et Exemplifica-
tionis Chartarum.

The Statutum Exoni® was passed in the fourteenth
year; the Ordinatio pro Statu Hibernie, in the seven-
teenth year; and in the eighteenth year, five statutes,
namely, the Stat. Quia Emplores, or Westm. 3; the Sta-
tut. de Judaismo ; two statutes, named Quo Warranto ;
and the statute of Modus levandi Fines. In the twen-
tieth year were six statutes, namely, the Statute of
Vouchers; the Statute of Waste; the Statute de Defensi-
one Juris; the Statute de Moneta, and the Articuli de
Moneta. In the twenty-first year, the Stat. de iis qui po-
nendi sunt in Assisis, and the Stat. de Malefactoribus in
Parcis. In the twenty-fourth, the Writ of Consultation.
In the twenty-fifth year, the Stat. Confirmationis Charta-
rum, and the Sententia Domini R. Archiepiscopi super

Premissis. In the twenty-seventh, the Stat. de Finibus -

levatis, the Ordinatio de Libertatibus perquirendis, and
the Stat. de falsa Moneta. Inthe twenty-eighth year, the
Statute of Wards and Reliefs, the Statute of Persons ap-
pealed, and the Stat. Articuli super Chartas. In the
twenty-ninth year, the Stat. Amoveas manum. In the
thirty-third year, six statutes, namely, the Stat. de pro-
tectionibus ; the Stat. of the Definition of Conspirators;
the Stat. of Champerty ; the ordination of Inquests; the
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Ordinatio Forest®; and the Statute for measuxing of
Lands.

In the thirty-fourth year were psssed five statutes, name-
ly, the Stat. de Conjunctione Feoffatis ; a statute on the
Statute of Winchester, the Stat. of amortizing lands; the
Stat. de Tallagio concedendo, and the Ordinatio Foreste.
In the thirty-fifth year, were, the Stat. de Asportatis Re-
ligiosorum, and the Stat. Ne Rector prosternet Arbores in
Cemeterio.

These statutes, as respects their most important contents,
may be considered under the head of what was of a publie
or political nature ; what related to private rights, and what
concerned the administration of justice.

One of the most important political measures of this reign
was the introduction of English law into Wales, by means
of the Statutum Wallie, which was passed after the annex-
ation of Wales to the crown of England. Wales, in Saxon
Brytwealas, and the Latin of the middle ages Wallia, in
French Galles, is, in all probability, changed from Gallia,
the Welsh or ancient Britons, being of the same original as
the Gauls or Celts. They were originally called Guallior
Gualles, from Gualla, a queen of the country. After their
expulsion from England by the Saxons, they betook them-
selves to the mountains and fastnesses of Wales, where they
preserved their own language, laws, and government, and
were, for a long time, enabled to make a stand against their
old enemies the Saxons. After the Conquest, their terri-
tories were gradually more and more straightened by the
encroachments of the English, with whom they were en-
gaged in frequent wars, but on such unequal terms, as led
to their final subjugation. It was the policy of our kings
to make grants to certain lords of such lands as they could
win from the Welshmen, which they held to them and their
heirs of the crown of England. This was the origin of the
lords marchers, who exercised jura regalia,* in their re-
spective lordships in all cases, except treason, by which
means the English laws became gradually established among

* Royal or supreme authority.
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the Welsh. But this state of things leading to many op- cmaP.
pressions on the part of the lords, and many outrages on XITI1I.
the part of the oppressed natives, the king determined to EDPYARD
put an end to these evils, and therefore set about executing Ban. 5,
the great design which he had formed, of annexing all oth- *
er parts of Great Britain to the realm of England. For the {pPmd
better effectuating this object, he acted on the principle, % “"‘ °‘

that Wales had all along been feudatory to the crown of goerasy;
England; and, accordingly. ordered Lewellyn, prince of ®*
North Wales, to do homage for his territories, and on his
refusal, he marched with an army into Wales, and reduced
this prince to obedience. The hatter afterwards made a
fresh attempt to shake off his allegiance, but was defeated
and slain. His brother David, who succeeded him in the
principality, experienced a worse fate; for being made
prisoner, he was tried and condemned ‘to death, as a traitor
and a rebel vassal. With him the ancient race of Welsh 1Comm. 4.
kings became extinct, and the principality became annexed,
by a kind of feudal resumption, as Mr. Justice Blackstone
observes, to the crown of England ; or, as the preamble to
the statute of Wales expresses it,  terra Walliz cum inco-
lis suis, prius regi jure feudali subjecta, jam in proprietatis
dominium, totaliter et cum integritate conversa est, et co-
ron regni annexa est.”’*

The more effectually to blend the vanquished with the ,
victors, Edward first made a strict inquisition into the laws :,‘r,,’.‘";’,"
and customs then prevalent in that country. Commission- y o
ers were chosen for this purpose, over whom the bishop of e
St. David’s was appointed to preside. The certificates and
returns of the commissioners are printed in the Appendix
to the Laws of Hoel Dha, or the Good, the legislator of
Wales, who appears to have adopted some of the laws and
institutions of Alfred into his code. He distributed, in im-
itation of this prince, the principality into counties, hun-
dreds, and commotes, and subdivided the commotes into
manors. .

*The country of Wales with its inhabitants, formerly subject to the
king by feudal tenure, hath now wholly reverted to the king in demesne
and is annexed to the crown.

22
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This inquiry was followed by the statute before men-
tioned, which is sometimes called the statute of Rutland,
from Rutland or Rhydland, in Flintshire, where it bears
date, ¢ Apud Rothelanum die Dominic# in medio quadra-
gesima anno regni nostri duodecimo.”®  This though reck-
oned among the statutes, was, as Mr. Barrington observes,
not an act of parliament, but an act of the king in council,
whereby he made regulations for the government of Wales.
By this statute he abolished some of their customs, and
modified the rest, so as to bring them into greater conformi-
ty with the whole.

The whole scheme of English jurisprudence, as regarded
original writs, the jurisdiction and proceedings of courts,
the judicial and ministerial officers of the justiciaries, sher-
iffs, coroners, and the like, was exactly defined thereby.
Also dower was given to women in Wales, which they had
not before enjoyed, but bastards were no longer at liberty
to inherit as they had done. Two provisions were added,
at the express desire of the people of Wales, namely, first,
that the truth of a fact might be inquired of by good and
lawful men of the vicinage, chosen by consent of the par-
ties; and secondly, that in all actions for moveables, as up-
on contracts, trespasses, &c. the Welsh usage might still
be retained, which was, that when a matter could be pro-
ved, per audientes et videntes,} and a plaintiff brought wit-
nesses so qualified, whose testimony could be depended
upon to prove his declaration, he should recover his de-
mand against the adverse party, otherwise the defendant
should be put to purge himself.

As in this statute mention is made only of Monmouth,
Carnarvon, Anglesey, and Flintshire, and the counties of
Carmarthen and Cardigan, in South Wales, it is probable
that the other parts of Wales were not yet sufficiently civi-
lized or reduced, to admit of the introduction of the whole

scheme of English law.
Edward, in pursuance of his plan, likewise maintained

# At Rutland on Sunday about the middle of Lent, in the twelfth year

of our reign.
1 By eye and ear witnesses.
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that Scotland was holden of the crown of England. Ofthe cuap.
early connexion between England and Scotland, we have X111.
but few memorials- The Scots, as the name Scot, Scuit, EDWARD
or Scythian, testifies, were descended from the Scythians i

or Celts, who passed over from Ireland, and colonised the oo of
northern parts of Britain. Like the other barbarous tribes 105" ¥
that overran Europe, they were split into numerous petty Maus. Per.
principalities, and were in a constant state of warfare. Mat- Wost.
While the Saxons were weakened by their intestine divis- 9rder Hist-
ions and the invasions of the Danes, the Scots were allow-

ed to take possession of Northumberland, Cumberland, and
‘Westmoreland, but these counties were wrested from them

in the reign of Edward the Elder; after which the Scottish

kings continued to hold them of the crown of England, and
certainly did homage after the Conquest, if not before, for

those lands, and, as some suppose, for the whole country

of Scotland. Certain it is, that the claim of Edward I. pu His.
was admitted by Alexander, king of Scotland, from whom &', »**
he received homage and fealty ; and in the controversy

that ensued at his death respecting the succession, between

the king of Norway, Robert Bruce, and John Baliol, the
competitors submitted their claims to the decision of Ed-
ward I. as superior Dominus Scotie,* who thereupon pro-
nounced his sentence in favor of John Baliol : besides, Ed-
ward exercised the jurisdiction which resulted to him as
superior lord. The court of King’s Bench actually sat at
Roxburgh, and on complaints of injuries done by John, king
“of Scotland, the latter was sommoned at different times to
answer in the king’s court, as appears from records cited
by Sir Matthew Hale. Edward likewise, in the thirtieth mae mis.
year, granted a charter to the town and borough of Ber- ™™™
wick on the Tweed, under the great seal of England not-
withstanding he then had a great seal of Scotland ; and in

all his proceedings, he considered the country as united

into one kingdom, for his grants were made ‘“per totum
regnum et potestatem nostram in terra et potestate nostra.”t

2 Burr. 851,

* [Lord of Scotland.
4 'T'o be of force throughout our whole realm and jurisdiction
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curaP. Not only was justice administered by the king’s own judg-
XIII. esand great officers, but the forms of judicial proceedings,
EDWARD g3 the trial by jury, and the like, as also the laws themselves,
Ante,p.70. Were in this manner transplanted into Scotland. The

Establish-
ment

gf‘ lav

Dav. Discov.
102, et seq.

Hale’s Hist.
Com.

e 9.

Law,

Statutes of Westm. 1 and 2, are to be found in the Scotch
laws, in substance the same as in the English laws; and
that the common law of the two countries was the same,
or nearly so, has already been shown in a former chapter,
in which Glanville and the Regiam Potestatem are com-
pared. When Scotland came to be severed from, and in-
dependent of, the crown of England, time and circum-
stances naturally created new laws, or changes in the law;
but, as Sir Matthew Hale observes, ‘It is great evidence
of the excellency of our English laws, that there remain
to this day so many of them in force in that-part of Great
Britain, continuing to bear witness, that once that excel-
lent prince Edward I. exercised dominion and jurisdic-
tion there.”

The introduction of English law inte Ireland, was but
very partially effected in the reign of king Jobn; not ex-
tending beyond the English pale; that is not much beyond
the neighborhood of Dublin. The wild Irish, a fierce and
untractable race, were too much attached to their own
laws and customs, to submit willingly to a law imposed
upon them by those whom they looked upon as intruders
and oppressors. Their law, therefore which was distin-
guished by the name of the Brehon law, from brekon Irish
for a judge, continued very long in force, notwithstanding
the endeavors which were made to put an end to it, and
substitute the English law in its place. In the reign of
Henry III. writs were issued from time to time, containing
divers capitula legum Anglie,* and commanding their ob-
servance in Ireland as the law; concerning tenancy by
courtesy ; concerning the preference of the son born after
marriage to the son born of the same woman before ; con-
cerning all the parceners inheriting; with several others
of a like nature. The observance of such statutes as

*Chapters or heads of the laws of England.
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were passed in England, were, in like manner, enforced cHA P.
by writs sent into Ireland, not only in the reign of Henry XIII.
III. but of his successor Edward I. This latter prince EDYAED
took further measures to ensure his object, and caused the Ordinatio
Ordinatio pro Statu Hibernie* to be made, which con- Jifemi
tains regulations respecting the king’s writs, the assizes of

Novel Disseisin, the king’s justices, the Chancery, Ex-
chequer, and other matter. These ‘measures were not al-
together unavailable, even at this period, there were many

of the natives who, by their intercourse with the English,

began to feel the value of English institutions, and wish-

ed to exchange the condition of vassals and tributaries to

the king of England for the security and advantage of En-

glish subjects. Wherefore, we find, on the petitions of Holo'n Hist.
individuals, frequent grants were made by Edward I.

¢« quod legibus utentur Anglicanis, that is, have the full
enjoyment of English law, right, and protection.

The confirmation of the charters was sought for, and Jrifgiin
obtained, by many enactments in this reign. The Forma '
Concessionis, &c. was a form of inspeximus to be pre- Comempr
fixed, not only to the great charter, but also to the charters s g St
of donations by individuals. This was followed by the ﬁrnla';d g?;:'n
Confirmationes Chartarum, which was a more solemn and el
particular act of confirmation, supported by the sententia, Dom- K.
&c. of the archbishop, or the form of excommunication to .2
be pronounced twice a year againt those who should ad- (’l;;'{;ﬂ pon
vise any thing contrary thereto. As the charter of Henry E& L st 4.
III. contained no provision respecting the levying of aids gup; Chast.
and subsidies, the statute de Tallagio Concedendo, seems ’s‘m-;’ Ordin,
to have been passed expressly for this purpose. Besides Fr. 3 B
which, the Articuli super Chartas, and the Ordinatio Fo-
reste, were a confirmation or enlargement of many partic-
ulars in the preceding acts. The public reading of the
two charters four times a year in pleno comitatut was par-

ticularly enjoined.
The matter of purveyance being open to great abuse in Purvsyance.

*Ordinance for the regulation of the government of Ireland.
tIn open County Court,
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cuAP. those days, it was restricted by several provisions in the !
X I11. above-mentioned acts; and those who offended against
EDWARD them, were not only to be put out of the king’s protection,
Stat. West. Dut remain in prison at the king’s pleasure. It appears,
IBL  that both before and after the Conquest, the king had upon
&t Sue-  his ancient demesne, houses of husbandry and stock, for
Bd-Le-%  the furnishing the necessary provisions for his household,
and his tenants did all that belonged to the tilling of the
land, and getting in the stores; so that few things were
wanted to be bought for the supply of the king’s house-
hold. Notwithstanding, the matter of purveyance was
LL.Ca.  open to abuses, which, as we learn from a law of Canute,
it was the object of the kings in those days to check.
When, by the grants of the lands, in ancient demesne, and
the changes of the times, the king’s own provisions failed,
then a continual market was held at the king’s gate, where
an officer presided, called, clericus hospitii regis, the clerk
o 2tet. of the market of the king’s house. ¢ There,” says Sir
Edward Coke, ‘the king was served with better viands
by purveyors, the subject better used, and the king at far
less charge in respect to the number of purveyors.
When this market was discontinued, purveyors started up,
who caused much discontent and ill will by their exac
tions.

aeid,Y  Besides the matter of purveyance, the recovery of the
;:‘I'w.u. king’s debts, and the collection of his revenue, were the

Le1s.  subject of several enactments, in confirmation of the pro-

Stat. A Visions in the great charter, and still more in favor of the

% Ei. I subjeect.

JwsRegie.  On the other hand, this king was also mindful of the
Jjura regia, or the privilegia regis, as they are called by
Bracton, which were afterwards known by the name of the
prerogative of the crown. One of the most important of
these jura regia was the franchises; in respect to which,
the king found it needful to be vigilant, many persons, 0%
ing to the turbulence of the two preceding reigns, havioé |
got possession of the royal franchises and liberties, without

aataw DY lawful title ; the king, whose object was to reduce the

|

Wemuto, rebellious spirit of the nobles, and to bring the kingdom
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which franchises and liberties were claimed, by means of X7111.

the writ of quo warranto; and, in order to give greater
effect to this design, the statutes of the same name were
passed. By the first statute it was declared, that if any
should object, that they were not bound to answer without
an original writ : yet if it appeared that they had usurped
any liberty upon the king or his aneestors, this objection
would not avail them, but they would be compelled to an-
swer without an original writ, but if they said that their
ancestor died seised of the liberty, in such case the king
would award an original writ, summoning the party to ap-
pear ‘ in proximo adventu nostro, vel coram justitiariis cum
in partes venerint, &c. ostensurus Quo Warranto tenet vi-
sum Franciplegii in manerio, &ec.”*

Although this was nothing more than the old common-
law writ and proceeding, yet, as a great number of writs
were, by virtue of this statute, brought against the prelates
~ and others of the clergy, as also against many temporal
lords, it created considerable ferment and uneasiness, and
was complained of in parliament ; in consequence of which
the king ¢“de gratid sua speciali et propter affectionem quam
habet erga prelatos comites et barones, et c@teros de sua
regno,”t thought proper to make a new statute on the sub-
jeet, in favor of such as had their franchises from before
the reign of Richard I. :

Many provisions were made for the protection of the
coinage. The adulteration of the coinage had risen to such
a height, during the troubles in the preceding reign, as to.
become a great; grievance throughout the realm. The
genuine coin was clipped, or othewise reduced in its legak
weight, by one half, insomuch, that foreign merchants would
not bring over their commodities, and every article became
in consequence very dear. Besides that, inmense quanti~

*Upon our next visit, or hefore our justices when they shall go thither,
to show by what authority he holds view of frankpledge in his manor.

+Out of his special favor and becayse of the affection he bears to the
prelates, earls, barons, and others of his suhjects.

F.DV}'ARD

,,,.
s g2

Stat. 18 Ed.I.
2 Inst. 494,
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ties of base coin were imported from abroad, to the impo-

- verishing of the people. The first step which the king took

to remedy this evil was, to enact, that such as were taken

. with base coin should not be bailed. This was followed by

many writs and proclamations against importing certain base
coins, as pollards, crockards, and other unlawful coins ; and
also some statutes, enjoining all person to receive and pay

. none but the lawful coin of the realm, on pain of forfeiting

their lives and goods. Goldsmiths’ work was also regula-
ted by statute, which restrained them from using gold that
was worse than the touch of Paris, the French coins being
at that time of fine gold.

The most important statutes which affected private
rights, were those which imposed restrictions on the alien-
ation of land. The first of these, was the celebrated pro-
vision in the stat. Westm. 2, de Donis conditionalibus,®
which required that the will of the donor, according to the
form of the deed of gift, manifestly expressed, was to be
observed ; so that they, to whom the land was given under
certain conditions, were to have no power to alien it, but
it was remanere, to remain ; or, as it is now termed, to de-
scend to their issue after their death, or to revert to the
donor or his heir, in failure of issue.

It was now moreover declared, that the second hus-
band of a woman should not claim any thing, per legem
Anglie,t in such conditional gifts, nor the issue of such
husband claim any thing by descent; but immediately up-
on the death of a man and woman, to whom land was giv-
en, it should revert to their issue, or to the donor or his
heir. - So that the law in this particular was changed from
what it had been in the time of Glanville, or Bracton.

That the purpose of this act might be frustrated by no
legal bar, it was expressly added, that if a fine was levied
of lands, given in any particular form, ipso jure sit nullus,
it should be void. Moreover, that the heirs, or those to
whom the reversion belonged, though they were of full age,

*Concerning conditional grants.
1By the law of England i. e. the courtesy.
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within England, and out of pnson, were not obliged to cmaP.
make their claim. XIII.
Such is the substance of that famous law, which was to EDWARD
perpetuate the possessions of the nobility in their own Regres’ His.
families, in conformity with the ancient feudal restraint -
originally laid on alienation, and also with a law of Alfred, Auts,p.13.
which required that the will of the donor was to be ob- Co. Litt. 19.
served, although, as the statute complains, there had been
a deviation in practice from this law ; for, before this sta-
tute, if land had been given to a man and his heirs, and
the man had an issue, although it died, yet the condition
was supposed to be performed, and he was thought to be
free to alien the land.
The estate created by this statute, being but a limited Fg««®
one, was called feudum talliatum, or an estate in fee-tail,
from the French tailler, to cut; because this estate was,
as it were, cut out of the whole.
As the restriction imposed on subinfeudation, by Magna Juaft*
Charta, had not remedied the mischief complained of, the
statute Quia Emplores was passed ; which required that
those who purchased lands and tenements of the fees of
great men, to hold of their feoffors, should henceforth hold
them of the chief lord, by the same services as the feoffor
had done.

The practice of ahenatlng lands to religious houses, also, Feigsdre.
continued, notwithstanding the provisions against such al- conerion.
ienations in Magna Charta ; When the statute de Religio-
sis was passed, with the express view of meeting this
evil, in such comprehensive terms as it was supposed
would preclude the possibility of evasion; but, notwith-
standing, the parties wishing to bestow their lands in
mortmain hit upon the device of suffering, in a collusive
suit brought against them, judgment to go by default, and
the lands to be thus, as it were, recovered from them in
due course of law. To defeat this evaslon, it was provi- sem
ded, by statute Westm. 2, that if, on inquiry, it was found
that the claimants had no right to the land recovered, it
should be forfeited, as it was by the statute of Mortmain.

To prevent él;e alienation by abbots, friars, &e. of lands,
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C H A P. granted to religious houses, it was enacted, that, lands so

X111. alienated were, if they had been granted by the king, to

EDWARD be taken into the king’s hands, and the purchaser to lose

ﬁ‘%“;ﬂ‘; his purchase-money. If granted by a common person, he

protectsd. . Was to have a writ called contra formam collationis.

Stat. W . . - .

2o 4L Carrying ecclesiastical property out of the kingdom was

457. prohibited by the statute de Asportatis Religiosorum, un-

ToeashS™ der pain of being punished grievously for such contempt

go.“:.';.ﬁf“' of the king’s injunction. This law was made to prevent

i the evil practice of the governors of religious houses levy-
ing talliages and impositions on such houses, in order to
send the amount to Rome. It was levelled against reli-

(o.m.  gious persons who were aliens, and laid the foundation of
all the subsequent statutes of premunire, as they were af-
terwards called. '

St No . Trees planted in a churchyard, were, by the statute Ne

fomet Rector prosternet Arbores, declared sacred property, which
the rector was to preserve as such untouched.

Wamresty.  As the effect of warranty was to bar the heir from ever
claiming land against the deed of his own ancestor, it was
found necessary, by a particular enactment in the statute of

smors™  Gloucester, to protect the interest of the heir in regard to

BLLe2  the inheritance of his mother; so that, in case of alienation
with warranty, by a person holding per legem Anglie,* the
heir was not to barred by the warranty from demanding
and recovering, by a writ of mort d’ancestor, the land of
the seisin of his mother. In like manner, the heir was
protected from the alienation of his father’s property by his
mother.

W Fines, or final concords, which are supposed to have been

™" real suits, as before observed, were now become a mode of

St Modus conveyance ; preserving, at the same time, all the forms of

Fines,18 2 real suit. From the statute, Modus levandi Fines, we

learn the mode of levying fines, which was as follows :—
When the original was delivered in the presence of the
parties, a countor or sergeant was to say, ¢ Sir Justice,

* By the curtesy.
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Congé d’accorder,”* that was praying the licentia concor- cuarp.
dandi, on which a fine was due to the king. Then the X111.
justice inquired, “ Que donera?”’t ‘Sire Robert,” was the EODWARD
reply, naming one of the parties. When they had agreed

upon a sum to be paid to the king, then the justice was to

say, ‘ Criez la peez ;” that is, rehearse the concord, upon'

which the sergeant said, “ The peace, with your leave, is

such, that William, and Alice his wife, who are here pre-

sent, do acknowledge the manor of B, with its appurtenan-

ces contained in the writ, to be the right of Robert, come

cell’ que il ad de lour done, as that which he hath of their

gift, to have and to hold to him and his heirs of William,

and the heirs of Alice, as in demesnes, rents, seignories,

courts, pleas, &ec.”

No fine was to be levied without an original writ, return-
able before four justices on the bench, or elsewhere, and
in the presence of the parties, who were to be of full age,
of sound memory, and out of prison. If a feme covert}
was one of the parties, she was first to be confessed of the
justices, and if she assented not to “the fine, it was not to
be levied. The reason of such a solemnity was, because
in the language of the statute itself, a fine is so high a bar,
of such great force, and of so binding a nature, that it con-
cludes, not only parties and privies, and their heirs, but
also all other people in the world. By this statute is re-
gulated the modern practice of levying fines, by way of
conveying lands and tenements.

Attempts having been made in the preceding relgn to in- Bt do Fi-
validate fines, and to render them a less valuable security, ti*% Ed.1.
the statute de Finibus levatis| was passed, to put a stop to
this practice. Exceptions to fines were not to be acknow-
ledged in the courts; and the notes of all fines were hence-
forth to be read openly and solemnly in the king’s court,
on certain days of the week, at the discretion of the jus-
tices.

* Liberty to accord. 1 'To whom will he grant.
{Married woman. [| Of levying fines.
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cHAP. As the administration of intestates’ effects had, as before
XI11. observed, fallen into the ordinary’s hands, the statute
EDWARD Westm. 2 ordained, in affirmance of the common law, that
:0??-"0: the ordmary should be bound to answer the debts of the
tawes’apicis. intestate, in the same manner as the executors would have
9_“_34 1 done. The same statute also gave executors an action of

account, which they could not have by the common law.
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CHAPTER XIV.

EDWARD L

Administration of Justice—Judicature in Council and
Parliament.—Justices of Assize and Nisi Prius.—Jus-
tices of Oyer and Terminer.—Justices of Gaol Delive-
ry.—Court of Exchequer.— Chancery.— Court of the
Steward and Marshal.—Ecclesiastical Jurisdiction.—
Benefit of Clergy.—Malpractices of Sheriffs and other
Officers dorrected.— Qualifications of Jurors.—Persons
bailable and not bailable—Election of Sheriffs.—The
old Policerestored.-—Maintenance.—Champerty and oth-
er Offences prohibited.—Sergeants.—Apprentices.—Rav-
tshment of Wards.—Disseisin.—Delays in the prosecu-
tion of a Suit diminished.—Writs of Error.—Bill of
Exceptions.—Writs of Formedon.— Writ of Dower.—
Writ of Waste.— Distresses.—Statute Merchant.— Writ
of Elegit.—Writs of Levari Facias and Fieri Facias.
Writ of Scire Facias.—Records.—Fleta.— Britton.—
Hengham’s Summa Magna et Parva.— Thornton’s Sum-
ma.—John de Athona.

Ture administration of justice engaged the attention of CHAP.
this king as much as any other subject, in regard to the _X1V-
proceedings of courts, the duties of officers, and the reme- EPY{ARD
dies of civil injuries. It appears from a cotemporary A.D.1272.
writer, that the king administered justice, not only in his .“:dznl’?f
own council, but also in parliament, which was now erect- tion of jus-
ed into a court of judicature ; besides which, this king had rie. es.

a court coram auditoribus specialiter ¢ latere regis desti- Jdcuwrs |

natis,* whose office was not to determine, but to report to 2"

*Before commissioners specially delegated for that purpose from near
his person.
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the king what they had heard, that he might afford a suit-
able remedy to the parties applying for redress.

'For the better ordering of the business of the courts,
the justices of the king’s Bench and common Pleas were

directed by the statute Westm. 1 to decide all pleas that

stood for determination at one day, before a new matter
was arraigned, or any new plea entertained. The regular
return of writs was directed by the statute Westm. 2, in
consequence of an evil practice having sprung up, of re-
ceiving writs after the regular day of return, and in the
absence of the parties, whereby they lost their lands by
default.

The institution of justices of Assize and .Nisi Prius,
commeneed by Magna Charta, was now so far perfected,
that its establishment is usually dated from this reign.
The statute Westm. 2, since distinguished by the appella-
tion of the statute of Nisi Prius, ordained, that two justi-
ces sworn should be assigned, before whom, and no others,
should be taken all assizes of novel disseisin, mort d’an-
cestor, and attaints; and that these justices were to asso-
ciate to themselves one or two of the discreetest knights
of the county into which they came. The assizes were to
be taken three times in the year, instead of once, as here-
tofore was the practice. Also, that the suitors might be
spared the expense and trouble of coming up to Westmin-
ster with their witnesses, provision was made that causes
should be heard there only in case the justices failed to
come into the county, which, not being at that time so reg-
ularly established as it was afterwards, gave rise to the in-
sertion of the clause, “ Nisi justitiarii prius ad partes illas
venerint,”* and also gave the name of Nisi Prius to all
trials in civil suits in the eyre. Of this practice, which
commenced after the passing of Magna Charta, Bracton
makes express mention, ¢ Semper dabitur dies partibus ab

*Unless (nisi) the justices shall go thither before that time (prius) i. e.
that the cause should be tried at Westminster, unless the justices in
Eyre should go into the county where the cause properly belonged, be-
fore the time appointed for a hearing at Westminster.
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justitiariis de banco, sub tali conditione, nisi justitiarii iti- cHA P .
nerantes prius venerint ad illas partes.”* From this time, XIV.
all matters not requiring great examination, were tried at EDWARD
Nisi Prius ; but in matters of great weight and difficulty, it

has been usual for the causes to be tried at the bar before

all the judges of the court at Westminster, whence the

trial has since been’ distinguished by the appellation of

Trial at bar.

Besides the institutions of justices of Assize and Nisi
Prius, we also read now, for the first time, of justices ad
audiendum et terminandwm,t that is, of oyer et terminer, o,"':r"'""
as it was afterwards called. The statute calls this commis- &_,‘ West.
sion “ breve de transgressione ad audiendum et terminan- & Go. g Tast.
dum,” a writ for hearing and determining any outrage or Rotves His.
misdemeanor (for fransgressio, a trespass, is here taken '™
in a large sense,) and enacts, that henceforth it should not
be granted before any justices, except justices of either
bench, and justices in eyre, unless in cases of particular
enormity, where it was necessary to provide speedy remedy,
and the king in his grace, thought fit to grant it. Nor was
this writ to be granted to hear appeals, but in special cases,
at the king’s command. From the tenor of this statute, it
is supposed, that this commission was heretofore granted,
sometimes at the suit of the parties interested, before com-
missioners of their own naming, so that the commissioners
were neither indifferent, ner competent in knowledge and
experience. To remedy this mischief, the commission was
thus restricted.

As further improvement on the judicial proceedings of Justices of
these times, and justices of Assize were constituted justices Zay.”*
of Gaol Delivery, so that prlsoners might have a speedy . i’l B
trial, and not be detained in prison longer than was needful. o
In tlns statute, it is added, that if one of the justices was a
clerk, then one of the discreeter knights of the country be-

*A day shall always be given to the parties by the justices in Bench,
upon this condition to wit, unless (nisi) the justices in eyre should
sooner (prius) go thither.

1 To hear and determine.
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ing associated with him, who was a layman, they two by the
king’s writ, should deliver the county goal. From this it
appears, that the clergy continued, notwithstanding the pro-
hibition before mentioned, to preside in the king’s courts,
only observing the old canon, ‘“ne clericus debet interesse
sanguini :” they were not to be present at any judgment of
life or limb.

The Court of Exchequer had hitherto entertained pleas
between party and party, not directly but incidentally, as
they sprung out of, or were connected with, the plea that
belonged to that court, which was considered by some per-
sons as a privilege, but, for the most part, was eyed with
jealousy ; wherefore we find that it was enacted, by more
than one statute, that no common pleas were to be holden
in the Exchequer, contrary to the great charter.

The jurisdiction of the Chancery was extended by the
statute Westm. 2, to the framing of writs consimili casu,
that is, the adapting of writs, which were employed in one
case, to any other similar case requiring the same remedies,
which, it seems, could not heretofore have been done with-
out the consent of the legislature.

The Chancery was, at this time, principally considered
in its capacity asan office, officina justitie, which together
with the great seal, was intrusted to some discreet person,
as a bishop or other dignified ecclesiastic, with whom were
associated clerici honesti, circumspecti, el domino regi
Jjurati,* who were learned in the laws and customs of Eng-
land. The chief of these clerks were called collaterales
et socit of the chancellor, and preceptores, or masters, be-
cause they had the direction of making out remedial writs.
There were, besides six other clerks, who were considered
as familiares regis,} and were provided with beard and
lodging out of the profits of the privy seal, for their trouble
in writing out the writs. To these must be added the in-
ferior clerks, styled juvenes et pedites,} who by favor of

* Clerks (i. e. ecclesiastics) honest, circumspect, and sworn to be faith-
ful to the king.

t Of the king’s houschold. t Young men and messengers.
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the chancellor, were permitted to assist in making out the cua p.
brevia cursoria. XIV.

As by a provision in Magna Charta, the court of Common EP'{AR?
Pleas was fixed at Westminster, so by the statute Art. Sup.
Chart. c. 5, the king willed that the chancellor and justices
de son banc, should follow him, that he might have at all
times near him some sages of the law, who were able duly
to order all business that came into court..

The court of the Steward and Marshal, of which the first S7t Y%
mention is made in thisreign, was also regulated by statute. Fioa a.
We learn from Fleta, that the steward, who filled the office
of chief justiciary, which had been abolished in the prece-
ding reign, determined all questions between persons in
the king’s household, and administered justice without the -
king’s writ. The court of the steward was held in the aula
regia,* and had jurisdiction of all actions against the king’s
peace, within the bounds of the household for twelve miles,
ubieunque rex fuerit in Anglia ;1 which circuit was called Aste,p. a1
virgata regia, or the verge, answering to the pax regia of
the Saxons, and was so named, because it was within the
government of the marshal, who carried virga, a rod, as a
badge of his office. The steward had cognizance of all in-
juries, that is, trespasses: and of all criminal and personal
actions, per inventionem plegiorum de prosequendo,i and
was to do justice to all parties, without allowing any essoin.
When sufficient pledges were found by the complainant, it
was the duty of the marshal to attach the party complained
of, if he was to be found within the limits of the household,
otherwise he was not to be attached.

This court always followed the king wherever his house- py. g,
hold removed, and by its presence suspended all other com-
missions, whether of the eyre, the assize, gaol-delivery, or
others in the county, so that when the king fixed his resi-
dence in any place, the steward used to hear and determine
all pleas, which otherwise belonged to the justices of gaol-

* King’s court.
t Wherever the king may be in England.
t Upon the ﬁndizn‘ig of pledges to prosecute.
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cHAP. delivery; and even when the king was in France, the
X1V. steward exercised his jurisdiction on offenders who were
EDWARD natives, notwithstanding the objections made to this pro-
Reeves His. ceeding on the part of the French king.
Br 1o The steward might associate with him the camerarius,
ii. 38, hostiarius, or marescallus, being knights; and what was
remarkable, he had the singular privilege enjoyed by none
else but the justices of Ireland and Chester, that he might
delegate his judicial authority, without the special permis-
f.:'?”f'c‘,‘,{‘;,, sion of the king. A power so extensive and indefinite, re-
Co.2mst. quired to be brought within some limits, to prevent all en-
8. croachments on the jurisdictions of others, wherefore it
was ordained, that the steward and marshal should hold no
plea of freehold, but only of debt and covenant ; where, as
Lord Coke observes, both the parties were of the household,
and of such trespasses only as were committed within the
verge. Besides, they were to hold no plea of trespass, but
‘that which should be attached by them before the king de-
parted from the verge, where the trespass was committed ;
and if it eould not be determined within the limits of the
same verge, then the plea before the steward was to cease.
It was moreover enacted, that the steward should not in fu-
ture take acknowledgments of debts or other things, but of
persons of the hortell, nor hold any other plea, by obligation
made at the distress of the steward and marshal ; and if they
did any thing contrary to this act, it was to be holden for
ReeveeHis,. VOid. From which latter clause, it has been inferred, that
il 3%, the steward had found means to enlarge his jurisdiction be-
yond the verge.
The criminal jurisdiction of the steward was, in like man-
ner, confined to the verge. In the case of the death of a
man, the coroner of the county was to do what belonged to
his office, in conjunction with the coroner of the king’s
household ; and all such matters as could not be deter-
mined before the steward, were to be remitted to the com-
Ecolesiaai. T0ON law.
catjwisdicc  The bounds of ecclesiastical jurisdiction, which had been
St Gt hitherto a subject of contest, were defined by the statute
Hiloaa Circumspecte agatis, in conformity with the regulations
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and practices of former reigns. Also the matter of prohibi- cuaPp.
tions, regulated by the statute of the Writ of Consultation. X1V.
There was one privilege which the church had long en- EpWARD
joyed, under the name of the privilegium clericale, or bene- Boncss of
fit of clergy ; whereby they were so far exempted from the Ay 119,
secular jurisdiction, that, if a clerk was arrested for homi- S=C'yW=;.
cide, or any other crime, he was delivered, on demand, "**
to the ordinary, without making any inquisition, that he
might be dealt with according to the laws of the church.
But this privilege appears to have been abused, and clerical
offenders were dealt with more leniently than was consis-
tent with the ends of justice : wherefore the king enjoined
the prelates, upon the faith they owed him, that those who
had been indicted of such offences, by good and lawful men
should in no wise be delivered without due purgation, so
that the king might have no need to provide otherwise. As
a consequence of this statute, it should seem that clerks
were not delivered to the ordinary, as they had been here-
tofore, until inquisition had been made ; and if the accused
was found innocent, he was to be discharged ; but if guilty, Bri..c.4.
his lands and goods were forfeited to the king, and his body
given, upon demand, to the ordinary, who was to answer
for any misconduct in this matter.
There was, however, one description of offenders, whom
the church was dispesed to exclude from the benefit of
clerks ; these were, by the canonists, called bigamst, that
is, persons who married more than one wife. Against Bext, Decret.
such persons a constitution was made in the council of & sm 'E'o =
Lyons, during the papacy of Boniface VIII.; and in con- EF P,
firmation of this, a provision was made in the statute de *
Bigamis, which thence took its name, that if any married
a widow, or married a second wife, after the death of the
first, he should be deprived of the benefit of clergy, if he
was convicted of any clergyable felony whatever.
While the higher courts were thus regulated, care was
taken to keep the inferior jurisdictions within their due
bounds. It had been the practice, that if any person of g ;. g
one city, society, or merchant guild, was indebted to some
one of another city or society ; and any other person of
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cH A P. that city or guild, came into the society where the credit-
X1V. or was, the latter might charge him with the debt of the
EDWARD gther; which practice, being contrary to the common law,
Buat, ;’v«: was now put a stop to by the statute Westm. 2, chap 28.
?uct Weat. In like manner, the lords of franchises were prohlblted
by the statute Westm. 1, c. 35, from attaching persons to
answer in their courts, of contracts, &c. which!had been
made out of their franchise, on pain of being compelled to
recompense any stranger so attached with double dama-

ges.

Ane,p.119. We have seen that no party to a suit could appear by
attorney, without the king’s special warrant. But by the
statute Westm. 2, the king de speciali gratié* granted, for
the quiet and good of his subjects, that they might appoint

Btat. Wort. 2 general attorney for prosecuting their suits atfany time.

3Int.37. By this act, which relieved the parties suing from much
trouble and expense, the king gave up the fees usually
paid for a special permission to appoint an attorney.

Maiwactices T D€ malpractices and irregularities of sheriffs, escheat-

A J% ors, bailiffs, and other officers were checked by various enact-

corscorec- ments ; as the levying distresses by persons who were not

st Weet. Tegular bailiffs, which was made punishable as an offence

L.&.3.%. against the king, by the statutes Westm. 1, c. 37; the
making false or negligent returns of writs, which was pro-
vided against by chap. 39 of the same statute; the ap-

Buat. Woat. pointing of persons to be jurors, who were not duly qual-
ified which was prohibited by the statute Westm. 2, c.-38;
the returning a greater number of jurors than was wanted,
in order to get money for dispensing with their attendance,
which was prevented by the same statute that restricted
the number to twenty-four; the unjustly seizing into the
king’s hands, colore officii,; the freeholds of individuals,

St West.  for which, on conviction, the offender was to pay double

Srat. Wert. damages ; the imprisoning persons on false indictments,
in order to extort money, for which the party injured might

*Out of his special favor.
{Under pretext of office found.



ENGLISH LAW. 189

have, by the statute Westm. 1, c. 24, a writ of false im- cHAP.
prisonment ; the bailing improper persons, which waspun- X7111.
ished with the loss of office, &e. EDWARD

Besides punishing the offenders, regulations were also Qualifica-
made for the prevention of the offences. The qualifica- rors. -
tions of jurors were defined by the statute Westm. 2, c. Stat. Weat.
38, and the statute de #is qui ponendi sunt in Assisis,"
namely, that they should be worth at the least, forty shil-
lings in the year ; also by statute Art. sup. Chart. c. 9,
it was enacted, that such persons should be put on inquests .5 .4
as were next neighbors, most sufficient, and least suspi- ** b
cious. What persons were bailable, and what not, was de- 5= Lo 1‘5"’,,,
fined by statute Westm. 1, ¢ 15; the former comprehend- s sop. Chart.
ing all such as were charged w1th the minor offences. Siat West.

Sheriffs and bailiffs were prohibited, by Art. sup. Chat., xe
from letting their bailiwicks, and by the statute Westm. l,

c. 27, from taking any other fees than those which were
allowed The election of sheriffs was left to the people, Election of
according to ancient usage; but they were required to Swt &:tm
choose none but substantial knights, who are able and wil- «. 13,
ling to discharge the duties of the office with integrity.

The accounts of bailiffs, chamberlains, and other receiv-

ers, were, by the statute Westm. 2, c. 11, to be audited ; §it;, W™
and if they were found in arrear, they were to be impris-

oned ; and if they fled, their goods were to be seized, and

they were to be outlawed.

For the prevention of crimes, which were on the increase, T ddre
the old Saxon law of police was enforced by the statute of
Winchester, with many additional provisions. Hue and ery
was to be solemnly made in all counties, hundreds, mark-
ets, and fairs; and escapes were to be prevented by making
fresh suit. Jurors convicted of being in league with felons,
or of being receivers, were to be punished at the discre-
tion of the justices; so, likewise, sheriffs or other officers,
showing favor to offenders, or concealing offences, were to
be imprisoned a year, and pay a heavy fine.

Judging from the enactments of this reign, it should

*Of those who are to be called to the assises.
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seem, that malpractices were not confined to the inferior
officers, for several statutes were made against maintenance
champerty, barretry, conspiracy, embracery, collusion, and
deceit, and directed against the highest officers of the court,
as the chancellor, treasurer, justices, &c. who were forbid-
den by Art. sup. Chart. c. 11, to take any part in such
things under pain of being punished at the king’s pleasure.
The bearing up or upholding of quarrels or sides, to the
disturbance or hindrance of common justice, was signified
by the general term maintenance ; and when this was done,
with a view of having a part of the thing in plea or suit,
it was then named champerty cambi pertia, or campi par-
titio, that is, a sharing of the spoil. Barretry, fiom the
French barrateur, a cheat, was the name given to the ta-
king and keeping possession of houses, lands, and goods,
on false pretences. Conspirators are defined by the statute,
to be ‘“such as confeder and bind themselves together by
oath, covenant, or other alliances, that they would aid each
other in indicting, and falsely moving, and maintaining
pleas, &c.” By embracers, are understood false informers.
Collusion or deceit was, when any one, in prosecuting a
suit, attempted to deceive the court or party. If sergeants
or countors were convicted of this offence, they were to be
imprisoned for a year. Other offenders were, besides im-
prisonment, to be punished at the king’s pleasure.
Whether sergeants, servientes, and countors, narratores,
were a distinct order of lawyers, is not certain; but, pro-
bably, the latter were a particular description of sergeants,
who were called sergeant-countors, i. e. narratores, from
the narratio, count or declaration, which was the foundation
of the suit. Sergeants, though not mentioned for the first
time by that name, are supposed to have been a distinct
order of lawyers at a very early period. Matthew Paris,
in his life of John, abbot of St. Alban’s, speaks of advo-
cates at common law, or countors, as a description of per-
sons well known in his days, quos banci narratores vulga-
riter appellamus.* That the coif was in use at that time,

* Whom we commonly call countors in bench.
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is shown from the case of one William de Bussy, who,be- cuaPp.
ing called to an account for malpractices, claimed the ben- X1V .
efit of his order or clergy, which being then a secret, it is ED'YARD
said, that in order to prove the truth of his assertion, he
loosened his coif, that he might show his tonsure.

The statute speaks also of apprentices, that is, students :II::’““‘“-
in the law, who, by an ordinance in the 20th year of this 2 Ea.1."
king, were first permitted to practise in the King’s Bench,
in order to qualify themselves, in course of time, to become
servientes, sergeants. In this ordinance, the king especial- D%

ly directed John de Mittingham, the chief justice of the J’me

Bench, and the rest of the justices associated with him, to Py app.
provide and appoint, according to their discretion, from No.8.
every county, ‘ Attornatos et apprenticios qui curiam se-
quantur et se de negotiis in eadem curia intromittent, et
alii non.”* ’

There are two writs alluded to or mentioned for the first
time in this reign, which affected the prerogative of the
crown, as well as the rights of the subject. The first of
these writs, afterwards called an ad quod damnum, was

according to the ordinatio de libertatibus perquirendis,t to Foger Hi-

be directed to the escheators, in case any one person wish- {rdinatio de:

ed to purchase a new park, or religious men would amort- [} yirondie~
ise lands or tenements, to inquire whether it would be to
the damage of the king, or of others, should he permit
such a one to alien in mortmain, or otherwise sell his land.

The other writ was now called an amoveas manum, Sist- Amo-
grounded on a statute of the same name, which ordained 2 B4 1.
that in all cases where it appeared by an inquest, taken be-
fore the king’s escheaters, that the land did not belong te
the king, a writ should be immediately sued out of Chan-
cery, commanding the escheaters quod manum suam amo-
veant omnino,} and cause the land, with the fruits and is-

sues thereof, to be restored to the right owner.

* Attornies and apprentices who shall attend upon the court and de-
vote themselves to the business thereof, and no ether.

1An ordinance coneerning taking inquisition of liberties.

{That they should altogether withdraw their hand (from the land.)
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ctuaP. Astothe remedies furnished by statute for civil inju-
X1V. ries,the ravishment or taking away of wards was visited
EDWARD with heavier penalties. By the statute Westm. 2, c. 35.
Pavishment the ravisher, though he restored the ward unmarried, or
star. west, p2id off the marriage, was nevertheless to be punished
%.e%.  with two years imprisonment. If he did not restore her
or make compensation, he was obliged to abjure the
realm, or suffer perpetual imprisonment. Upon this sta-
tute was grounded the writ afterwards called the Writ of
Ravishment of Ward. Mention is also here made of the
writ de Transgressione,* which lay for one who complain-
ed of being ejected from his wardship. This was after-

Co2lmt.  wards called a writ de Ejectione Custodie.i
The writ of Novel diseisin was extended, by statute
Disseisin.  'Westm. 2, c¢. 25, to matters regarding estovers of wood,
Beon o delivery of corn, and many other cases, for which there
1% & ™" had hitherto been no redress by the assize. It was also
given, by statute Westm. 1, c. 48, to an heir against his
Stat. West. guardian, who did any thing to his disinberison; and, in

2. c. 15, . . .
But. West. case he could not sue for himself, his prochein amy, or

é;l:u;;g‘;’: any of his next friends, might by the statute Westm. 2,

ton,c. 3. . €. 15, be admitted to sue for him. By other statutes, it

& on.. Was enacted that the writ should not abate from the non-

G 2t age of either party, and damages were awarded against
the disseisor. Cases of disseisin were visited with hea-
vier penalties than those inflicted by the statutes of Merton
and Marlebridge. It appears, also, that costs of suit were
now first given in assizes of Novel disseisin and Mort
d’ Ancestor.

Many provisions were made for preventing unnecessa-
ataye i+ 1y delays in prosecuting a suit, particularly by sherten-
uon of @74 ing the process, lessening the number of essoins, restriet-
ftat. Went, iDE the vouching to warranty, and limiting protections,
B . which were often procured to the hindrance of justice.
Swuvdopr. This latter impediment to justice arose from a prerogative
Focd'im. of the crown, which was known among the Saxons by the

Edw. and
Guth. c. 1.

*Of Trespass. 1 Of ejectment of wardship.
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name of cyninges handgrith, that is peace and protection cHA P.
under the hand of the king. The violater of such a pro- _XIV.
tection was, by a law of Henry I., to be amerced, and, EPWARD
by another law of this king, no one who was lmpleaded LL H.I
by another was bound to answer until he had satisfied the fiide. .
king. Hence it had become usual to grant writs of pro-

tection to parties claiming to be in the king’s service,
whereby they were protected from all suits in the king’s Stat. do Pre.
courts. To remedy the inconveniences resulting from tectionibus.
these prwnleges, the adverse party was, by a statute in

this reign, allowed to challenge the protection upon its

being shown in court, and aver that the person was within

the four seas; and if, on trial of the averment, the ver-

dict was against the party that cast the protection, and he

was tenant in the action, the protection was to be turned

into a default, and, if demandant, he was to lose his writ.

There was one provision made by the statute of Westm. 8tut. West.
2, c. 31, which, although it tended to delay, was proba- *
bly consldered as a necessary check on the judges at that ¥ries or
time. This statute took away from the judges the dis-

- cretionary power of refusing exceptions when offered, and
directed, that when any one was impleaded before the
justices, and proposed any exceptions to the judgment of

the court, which the justices would not allow, then he 2%+ Ex-
might write down the exception, and pray the justices

to put their seal to it, when the king, upon complaint

made, would command the justices to examine whether

the exception ought to have been made or not. Before

this statute, a writ of error might have been had at com- Jg* ™=
mon law whenever there was an error in the record, as has

been before observed; but when the justiceg overruled

the exception, it was never entered on record, and of
course no writ could be had. After this statute, most
points of law, whether on the record or not might be .
examined by a writ of error.

On the statute de Donis* were grounded those Writs w o
known by the general name of Formedon, from the words " ™~

*Of gi f land.
gifts of land)
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cHAP. formam doni* in the writ: the first of these was after-

XIV.

ED“{ARD

Wit
Dw:{

Writ of
Waste.

Stat. Gloue.
c. 5.

Bract. 316.
Co. 2 Inst.
29.

Cossavit per
Biennium.
Stat.. West.
2. ¢c.21.

Distresses.
Stat. West.
1.¢.16., 17,
8.

Stat. West.
c. 2.37.

wards called a formedon in the descender, which lay for
the issue, when he was deprived of his inheritance, in
violation of the statute; the second was called a forme-
don in the reverter, which lay for the reversioner, or him
to whom the land came by reversion; and the last a
formedon in the remainder, which lay for the remainder
man.

A writ of Dower was given by the statute Westm. 2,
c. 4, in favor of a widow, where it was objected to her
that her husband lost the land by judgment. If, on in-
quiry, it was found that he lost by default, and that he
had a right to the land, then the widow might recover
her dower.

In addition to the enactments on the matter of waste,
a writ was given by the statute Gloc. c. 5, against a ten-
ant per legem Anglie,t for term of life or years; also,
a writ of estrepement was given in the city against any
tenant committing waste pendente lite.} Estrepement, like
the English word strip, signified a particular manner of
making waste by laying bare the trees, &c. Besides,
when a tenant in fee farm suffered the land to lie fresh
for the space of two or three years, so that no distress
could be found thereon, whereby to compel a render of the
farm or rent, a writ called a Cessavit per Biennium| was
given to the lessor, which was in the nature of a writ of
right and was extended by the statute Westm. 2, e. 21, to
all cases where the accustomed services were withheld
from the lord for two years.

Several provisions were made by the statute Westm. 1
and 2 on the subject of distressesto remedy the various
abuses to which they were exposed. Among other things
it was enacted that if the cattle of another were driven in-
to a castle, and withheld against gage and pledges, the
sheriff was to take the posse comitatus§ and compel de-

*Form of the gift.

1By the courtesy. {During the pendency of the suit.
|| He hath withheld (cultivation) for two years. -

§Power of the county.
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liverance, and the king would cause the castle or fortress ca P .
to be beaten down for the contempt, and the owner of the XIv.
beasts was to be recompensed by the distrainer with dou- EDWARD
ble damages, &ec.

For the support of credit, and the benefit of commerce, £t Acton
the statute of Acton Burnell provided that a merchant who 11 Ed. I
wished to secure his debtor before the mayor of London,

York, or Bristol, there to acknowledge the debt and day of
payment, the recognizance was to be entered on the roll

by the clerk, who was to make a writing obligatory, te
which the seal of the debtor was to be affixed. If the
debtor did not keep his day of payment, then the mayor
should immediately cause his chattels and devisable burga-

ges to be sold to the amount of the debt. If the debtor

had no moveables then his body was to be taken, and kept

in prison, until he or his friends had made agreement with

the creditor. By the Statute of Merchants, the lands of

the debtor, as well as his goods, were to be delivered to

the creditor by a reasonable extent, to hold them until

such time as the debt was wholly levied, when the land Estex.
was to be restored. Upon this statute was grounded the
process afterwards well known by the name of an extent,

or extendi Facias,* from the words of the writ directing

the sheriff to cause the lands to be appraised to their full
extended value. Lord Coke supposes that this writ was 4 1., 1o
framed after the statute 33 Henry VIII., by which all ob- G Exch.
ligations made to the king were to have the same force,

and consequently were to be recovered by the same pro-

cess, as a statute staple ; but others are of opinion that the

writ was of a much older date. A recognizance entered

into with all the formalities prescribed by the statute was Statsto mer
in aftertimes called a Statute-merchant, and the person

who held lands in execution for payment of his debt was

called Tenant by Statute-merchant.

By the statute Westm. 2, c. 18, a general provision was g, wee.
made that when a debt was recovered or acknowledged, *'*
or damages adjudged, the plaintiff should have his elec-

*Cause to be extended.
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cu A P. tion to have a writ either “quod vicecomes faciat fieri de

x1v. terris et catallis,”* or ‘quod vicecomes liberet ei omnia

EDWARD catalla debitoris (exceptis bobus et affris caruce,) et med-

ietatem terrz suz, quousque debitum levatum fuerit per ra-
wrios  tionabile pretium et extentum.”’t The writ grounded on

Elgi  this statute was called a writ of Elegit, for when the

plaintiff or cognusee prayed this writ, the entry on the
roll was “quod elegit sibi executionem fieri de omnibus
catallis et medietate terre,”’} whence the writ derived its
name. By this writ the creditor was to hold the half of
the lands in his hands until the whole debt and damages
were paid ; and the person holding land in such case was
afterwards called tenant by elegit, for whom the statute
provided, that in case of being ejected from his tenement
an assize of novel disseisin should lie. Thus, says Mr.

Roeves Hiw. RR€€VES, was land contrary to the policy of the feudal in-
- of Eng. Law, gtitution made liable to answer for debts.

Ca. 2fust. It is supposed that, before this statute, by the common
faw, where a person sued execution upon a judgment for
debt or damages, he should not have the body of the debt-
or nor his lands (except in special cases), but only his
goods and chattels, and his corn, and what was growing
upon the land, for which purpose the law gave him two
several writs, namely, one called a Levari facias, whereby
the sheriff was commanded ‘ quod de terris et catallis ip-
fucias et sius A levari facias,”|| and the other called a Fieri facias,

which was only “de bonis et catallis.”§

Writs
Lmriv

*That the sheriff shall cause to be made (the amount of the debt)
out of the lands and goods (of the debtor.)

t That the sheriff shall deliver to bim all the chattels of the debtor
(except his oxen and beasts of the plough,) and the half of his land,
until the debt shall have been levied therefrom (i. e. by the use of the
property) at a reasonable appraisement.

{That he hath elected to have execution of all his chattels and the
half of his lands. :

| That of the lands and chattels of the said A. you cause to be levied.

§ Of the goods and chattels.

[The difference between these executions it will be perceived was, that
the latter ran against personal estate only, the former against both real
and personal.)
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As all these writs were to be sued within a year and a
day after the judgment, the statute Westm. 2, c. 45, fur-
nished a remedy to the plaintiff who had omltted to sue out
execution within that period, by means of the writ called
Scire facias, directed to the sheriff, commanding him ¢ quod
faciat scire’”* the party complained of, that he should ap-
pear at a certain day, and show cause why execution should
not be done, and if he did not appear, or could not show
sufficient cause, then the sheriff was to do execution.

Besides the above-mentioned statutes, some parliament-
ary enactments were made in regard to crimes and punish-
ments, which will be considered hereafter, under the head
of Criminal Law. It is, however, worthy of observation,
that this king showed his solicitude for the due adminis-
tration of justice, not only by making salutary regulations,
but by a strict observance of the conduct of those to whom
he committed the administration of the law. At one time
all the judges except two, are said to have been convicted
of corrupt practices, and the fines imposed upon them !
amounted to 100,000 marks. Among the offenders was
the famous Ralph de Hengham, who, acecording to some
accounts, was fined 7000, and according to others 800,
marks,t for having altered the record of a fine on a poor
man from 13s. 4d. to 6s. 8d. This timely severity, in a
lawless age, doubtless contributed to make judges more
circumspect in their conduct, and thus raised their charac-
ter materially in public estimation.

Of the decisions of courts, more will be said in the next
reign. The judicial records began now to be a great
source of legal information. The Placita Parliamento-
rum,] collected and published by Riley, contain many re~
cords of proceedings before the king in council; but the
.rolls of judicial proceedings in the King’s Bench and Com-
mon Pleas, as also in the Eyre, serve particularly to evi-
dence the learning and acuteness of those times. The
pleadings handed down in these records are very short,

* That he should notify.
t A mark was 13s. 4d. { Pleas in Parliament.
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CH A P. but very perspicuous, without involving the matter in a

XI1V. multiplicity of words. There are some reports of the
EDWARD terms and years of this king extant, which are very brief,
clear, and orderly, but they are not to be found in a regu-
lar series. - Besides some broken cases in Fitzherbert’s
Abridgment, there are some reports in MS. in the library
of Lincoln’s Inn.

The law treatises of this reign likewise serve to show
that an increasing attention was now paid to the subject of
the law. The first of these is the work entitled Fleta seu
Commentarius Juris Anglicant,* which is supposed to have
been written before the thirteenth year of this king, and
not much later, if we may judge from the author’s silence
on all the statutes subsequent to that of Westm.2. This
treatise was so entitled, as the author himself informs us,
because it was written during his confinement in the Fleet
prison, whence it has been .concluded that he was one of
those judges who fell under the displeasure of the king.

It is a general treatise on the law, written in Latin, in
the method of Bracton, whom he follows both in the man-
ner and the matter, giving as it were a compendium of that
author, with the alterations that had taken place since his
time. Itisdivided into six books, the first of which treats
of the rights of persons and pleas of the crown; the se-
cond, of courts and officers; the third, of the method of
acquiring titles to things; the fourth and fifth, of actions
grounded upon a seisin and writs of entry; the sixth, of
a writ of right.

Sold; Diss. The original publication of this work took place in 1647,

" from a very ancient MS. discovered by Mr. Selden in the

Bridgeman’s . . .

Leg Bibl.  Cottonian library, being the only one that was extant. It
was reprinted in 4to. in 1685, and, notwithstanding the la-
bours of the learned editor, it is said to be still very incor-
rect. To these two editions are annexed, Mr. Selden’s
Dissertation on Fleta, and-a small treatise written about
the time of Fleta, which is a collection of notes relating to
proceedings in actions, written in old French.

Fleta.

* Fleta, or a commentary on the English law.
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The small French tract, under the name of Britton, has, cuap.
from the similitude in the name, and the still greater simi- X1V.
larity in the contents of the work, been looked upon as an EDWARD
abridgment of Bracton, interspersed with some new matter. pricon.
By some it has been attributed to John Breton, bishop of
Hereford, and a judge; but, as he is said to have died in
the third year of this king, and this treatise makes men-
tion of later statutes, this supposition is rendered doubtful.

It is written in the person of the king, and being, in all
probability, published under his auspices, it has on that ac-

count acquired a proportionate value in public estimation.

Britton was first printed in Latin by Redmann, in 12mo., dgeman’e
without date, with an English epistle to the reader in fa- Les. Bibl.
vor of this oracle of the law. A second edition was pub-

lished by Wingate, in French, in 12mo., 1640, and an En-

glish translation, illustrated with notes, was published by

Robert Kelham, Esq., 8vo.

Ranulph de Hengham, chief justice of the King’s Bench Hengham’e
in the sixth year of this king, who, for his misconduct, was Magu o
degraded from his office, with other of his fellow Justlces,
is the reputed author of a treatise divided into two parts,
called Summa Magna and Summa Parva,* which treat of
the ancient forms of pleadings in essoins and defaults. This Nichols’ His.
work is said to have been translated into English in the ﬂﬁsgm"t
time of Edward II. or Edward III., and was published by
Mr. Selden, with some original notes of his own.

To this writer are ascribed two other tracts, entitled puga. orig.
Summa Judicandi Essonia and Summa que dicitur quod ' >
sit Necessarium, &c., described by bishop Tanner in MS.

He is likewise said by Dugdale to have composed a regis-

ter of writs, probably the work known by the name of Re-
gistrum Brevium or Registrum Cancellarie, pronounced Co. 4 fnst,
by Lord Coke to be the oldest book in the law.

Gilbert de Thornton, chief justice of the King’s Bench 7aoruon’s
in the eighteenth year of this king, was the author of a Pe:l:n‘
Summa, or Abndgment of Bracton, of which Mr. Selden Dimert.ad

’

met with a copy in Lord Burleigh’s library. Several of N'“'“’;'f.b,

* Greater and smaller summary.
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cu A p. the chapters are wanting in this copy, and it should seem

that no other copy has yet been discovered.

The most important work on the canon law was thexGom-
mentary of John de Othona on the Legatine Constitutions
of Cardinals Otto and Ottobone passed in the last reign,
which laid the foundation for the body of canon law _used
in our ecclesiastical courts.

The title of Capitalis Justitiarius, which was assumed
by the chief justice of the King’s Bench in the former
reign, was now conferred on the chief justice of the Bench
or Common Pleas. The salaries of the judges were still
very small. Thomas de Weyland, chief justice of the
" Bench in the seventh year of this king, had but 40l. per
annum, and the other justices there but 40 marks.
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CHAPTER XV.

EDWARD II.

Statutum de Militibus.— Articuli Cleri.—Statute of Sher-
iffs.—Statute of Gavelet.—Statute of York.—Statute
of Carlisle.—Statute de Prerogativa Regis.— Wardship
Marriage.-- Primer Seisin.--Dower.— Parceners.— Ward-
ship of Married Women.—Alienation without Licence.
Advowsons.—Idiots and Lunatics.— Wreck.—Jetsam,
Plotsam, and Ligam.—Royal Fish.—Treasuretrove.—
Wuifs and Strays.—Decisions of Courts.—Descents.—
Exclusion of the Half-blood.—New Writs grounded on
the Statutes.—Writs at Common Law.—Action of Debt.
Action of Covenant.— Action of Trespass.—Pleading in
Person.——Pleas.—- Declaration.— Commencements and
Conclusion.— Issue.—Demurrer.—Days of Appearance.
Imparlance.—Rules of Pleading.—Specimen of Plead-
ing.—Vetera Statuta.—Records.—Rolls of Chancery.
Master of the Rolls.—Year Books.—Mirror.—Inns of
Court.

NoTwITHSTANDING the troubles of this reign, Edward II. cHAP.
was not unmindful of the subject which had so much en- _* Y -
gaged the attention of his father. Of this we have me- *"°
morials, not only in the statutes which were passed, but A~D 1307
also in the reports of judicial proceedings, and the de- :
cision of courts.

The first public act of this reign is said to have been a sat. & -

liibus.
writ granted by the king in parliament, which being enter-
ed, by his direction, on the record, acquired the force of a
law, and is now placed among the statutes, under the title

26
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of the Statutum de Militibus,* the object of which was
to abate that part of the feudal system which required eve-
ry one possessed of a feudum Militare} that he should sus-
cipere arma, that is, take upon him the order of knighthood.
In the second year of this king was passed an act for en-
forcing the statute Art. sup. Chartas, and in the year fol-
lowing, another, entitled Litere Patentes, &c. in order to
enforce the observance of the statute De Asportatis Reli-

fiat 2B giosorum, passed in the last reign. In the ninth was passed

Articuli
Cleri.

Stat.9 Bd.
Co.3 Inst.

the famous statute of Lincoln, called the Stat. Articult Cle-
ri, the object of which was to adjust the long-disputed
claims of ecclesiastical jurisdiction. In the reign of Henry
I11., Boniface younger son of Thomas, earl of Savoy, arch-
bishop of Canterbury, and uncle to Queen Eleanor, aimed
at enlarging the boundaries of ecclesiastical jurisdiction,
and made several canons and constitutions, which tended
to encroach on matters belonging to the common law, as
the trial of the limits and bounds of parishes, the right of
patronage, trial of right of tithes by indicavit, and other
things of a similar nature. He did not, however, succeed
in his attempt, for, notwithstanding his high connexions,
and that some of the great officers of the realm were pre-
lates, the judges continued, according to law, to keep the
ecclesiastical courts within their limits, and when Boniface
made application to parliament, he obtained no redress.
His canons were not confirmed in that reign, and, in the
reign of Edward I. an act of parliament passed, entitled
Prohibitio formata de Statuto Articuli Cleri, which was
expressly directed against different points in these canons.
After this the clergy exhibited, in the same reign, certain

articles entitled Articuli contra Prohibitionem Regis, not’

with the view of upholding the rejected canons, but in
order to obtain an explanation of some points that affect-
ed their just rights. An answer was returned to these ar-
ticles; and that the matter might be thoroughly adjusted,
Walter Reynolds, archbishop of Canterbury, who was in

* Statute concerning knights.
t Knight's fee.
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great esteem with Edward, drew up sixteen articles, tocga p .
which answers were given seriatim to every one of them, xv.
by authority of parliament, and in such manner that the Ebwarp
question between the temporal and ecclesiastical courts
was, as it were, compromised by mutual concessions, and
put on a footing that has lasted ever since, with very few
alterations.

By the statute of Sheriffs, passed in the same year, an Saeor
alteration was made in the choice of these officers, which g A4
was taken from the people at large, and committed to the
chancellor, treasurer, barons of the exchequer, and justi-
ces. None were to be appointed who had not sufficient
land to answer to the king and his people. This alteration
was called for by the former malpractices of these officers,
and naturally tended to elevate the character of those who
afterwards filled this important office.

In the 10th year of this king, we find the statute of Ga- g,
velet, which, as the name imports, had regard to the te- f5i .
nure of gavelkind. Gavelet gaveletum, was a leasing, or
letting to rent ; and the consuetudo de gaveleto,* signified
a process for the recovery of a rent or service, whereby
the lord might seize the land in the nature of a distress, to
be returned to the tenant in case he paid the rent. This
custom, which was less rigorous than the feudal law of for-
feiture, had hitherto been confined to Kent, where lands
were held in gavelkind, but by this statute was extended
to the <city of London.e

Two statutes were passed in the 12th year of this king,
namely, the statute of York, and the statute of Essoins. York
The former of these contained many provisions relating to &d. i
the administration of justice, particularly in taking of in-
quests, the rcgular return of writs, and the conduct of =~
sheriffs, &c. The statute of essoins regulated this matter, Esoiss.
in affirmance of the common law. Ed. IL

The Statutum de Vicecomitibus et aliis de viridi Cera, _
passed in the 14th year, contrived a shorter process in the Yieecomit.
Exchequer, for compelling sheriffs to make acquittances to

* Custom of gavelet.
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the king’s debtors. The statute of Carlisle, De Finibus,
which, in the form of a writ, was directed in the fifteenth
year to the justices of the Bench, for their government, in
taking fines, and was confirmatory of the statute Modus
levandi Fines, 18 Ed. 1.

Of the three statutes passed in the 17th year of this king,
that entitled Prerogativa Regis, is the most important.
Prerogativa, from pre, before or first, and rogo, to ask, was
applied by the Romans to such tribes as were first asked,
that is, their votes taken in the choice of consuls, whence it
came to signify generally pre-eminence or superior autho-
rity. Its use, in application to kingly power, which in the
eye of the common law, admitted of no comparison with any
other, appears to have commenced about this period, when
a power was rising in the state, to control the king in the
exercise of that authority, that he had heretofore employed
at his own discretion in the government of the state. The
object, therefore, of this statute was to define those rights,
which had been enjoyed by the crown from time immemo-
rial. These were partly of a feudal and partly of a politi-
cal or general nature.

The statute declares, in the first place, that the king has
the wardship of his tenants én capife,* which was agreeable
* to the feudal law, as established in the reign of Henry II.
“ Notandum,” says Glanville, “ quod si quis in capite de
domino rege tenere debet, tunc ejus custodia ad dominum
Regem plene pertinet, sive alios dominos habere debeat
ipse heres, sive non, quia dominus Rex nullum habere
potest parem, multo minus superiorem.”t This is confir-
med by Bracton and Britton. But the fees of the archbish-
op of Canterbury, the bishop of Durham, and some others,
where the king’s writ did not run, were exempted from
wardship.

The king was likewise to have the marriage of the heir

* Tenants in chief, i. e. holding immediately under the king.

41t is to be obeerved that if any one hold of the king, in chief, then his
wardship belongs wholly to the king, whether the heir have other lords
or not, because the king can have no competitor, and still less any supe-
rior.
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within age, and in his ward, of such as held of him, in ca- cnap.
pite, of which mention has already been made in the reign _XV -
of Henry II. - EDWARD

Primer seisin, prima seisina, was another feudal prero- sut. Prarog.
gative enjoyed by the crown at common law, as declared by o p. 78,
the statute of Marlebridge, and confirmed by this statute. Primer
This corresponded to the relief given in the case of subjects, stt. Prarog.
and consisted of the issues of the lands and tenements, Siat, Marl,

which were to be received by the king until livery was . l?o:ll::
sued. ?:r;rit;.ol’ror
Dower was to be assigned to the widows of the king’s ;...

tenants, who were not to marry without his licence. This St¢- Freroe.

was in confirmation of the common law, aslaid down in the
charter of Henry I. and Magna Charta.

When lands held of the king descended to several par- parceners.
ceners, they were all to do homage to him severally, accor- % "%
ding to the Statutum Hibernie, in the reign of Hen. IIL 3ot
In the case of common persons, we are informed by Glan- A™*? *
ville and subsequent writers, that the eldest did homage for
herself and her sisters.

If any woman, during the life of her ancestor, tenant in wardskip o
capite, was married within the age of consent, the king was vomen: .

to have ward of the body of the woman, until she was of [\t P8

age, when she might have her election to continue with . Pror.
him to whom she was married, or accept a husband whom
the king should propose. That this was also a part of the
common law, has been shown from records of those times.

We have seen what restraints were imposed on aliena- Mlienation
tion by Magna Charta, and subsequently by the statute of withont
Quia Emptores ; but it is generally admitted that these .
provisions related solely to common persons, and that te- g™ .=
nants in capile were never allowed to alien. For the de- Jivf Prer.
termination of this point, therefore, the statute declared, in Jy-Prers:
confirmation of Magna Charta, that none who held of the
king in capite, by knight’s service, might alien more of his
land than that the residue should be sufficient to answer
the service, unless he had the king’s licence for so doing.

As to the alienation of sergeanties without the king’s li-
cence, the statute further declared, that the king was used
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to rate such Bergeanties at a reasonable extent to be made
of them.

In regard to advowsons, when another presented to a
church of which the advowson belonged to the king, and
the king reeovered in a suit, no lapse should hold against
him, though he did not present until after six months from
the voidance. Of this prerogative, there is no mention
either in Glanville or Britton ; but it is supposed to be
grounded on the well-known maxim in law, quod nullum
tempus occurrit regi.*

The political or general rights declared by this statute,
were the custody of idiots and lunatics, wreck, royal fish,
and the goods and chattels of felons.

As to idiots, it appears from Bracton, that where the
plaintiff in a suit was found to be fatuus a nativitate, that
is, a natural fool, and also one who could neither speak nor
hear, it was the office of the judge to provide a tutor for
his person, and, as it should seem, to appoint a curator for

. his estate. Probably this trust was given to the lords, of

whom the lands were holden; but being liable to abuse,
we learn from subsequent writers, as also from this statute,

" that the king should have the custody fatuorum natura-

liumi taking the profits of their lands without waste or
destruction, with a reservation, at the same time, to the
lord, of all his lawful claims for wardship, relief, and the
like. By virtue of this statute, it appears, that when the
king was informed that such a one was an idiot, he caus-
ed him to be brought before the chancellor, or some other
whom he appointed, that he might be examined; and
thereupon a writ was issued, called the writ de idiota in-
quirendo, to inquire whether he was an idiot or no; and
if he was found to be purus idiota a nativitate,} then the
king had the custody of his person and his lands dur-
ing his life, but after his death he restored the lands to
his heir.

* The king loses no right by lapse of time.
{Natural idiots,
tAn idiot from birth.
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A similar provision was made for the protection of luna- cHap.
tics, or any one that should become non compos mentis,* XV .
with lucid intervals. They were, according to Bracton, EPWARD
to have a tutor, but by this statute, it was declared to be a Luaiicr.

part of the king’s prerogative, to provide that the lands of oo, s

such a one should be kept without waste and destruction, wuprn.
his family maintained out of the issues thereof in a com-
petent manner,and the residue kept for his use, when he %
recovered.

The ancient prerogatlve of wreck was now confirmed by wrec.
this statute. Wreck, in the Saxon wraec, is like the Eng- ! St Praerog.
lish rack and break, derived from the Greek ‘gmww,in
Latin frango, and signifies a vessel tossed on the shoreina
broken and shattered condition ; but, in a legal sense, the
right to the vessel and the goods therein contained. That
all wrecks were the property of the state, was a maxim
universally established from the remotest antiquity ; and
was so rigorously enforced, as to include not only the goods
and valuables in the vessel, but also all persons cast alive
on shore, who, being taken captive, were obliged to pur-
chase their liberty by paying a ransom. Thus, we are
told, that Guy, earl of Ponthieu, detained Harold, the
competitor for tlie crown of England, as a prisoner, when
he was shipwrecked on his coast, and stripped him of
every thing, ¢ pro ritu loci, pro more gentis insito,”’{ Fadm. Hir.
observes Eadmerus. N

So inveterate was this custom, that notwithstanding
the efforts made by several popes to put astop to the
unchristian-like practice, it was not only held to be
lawful, because it was sanctioned by immemorial usage,
but there were some who thought, that whatever was
cast upon their shores, was sent to them by God and
their good fortune. But this inhuman principle and prac-
tice was not universal. By the edicts of some Roman cu. 151
emperors, the owners of shipwrecked goods, were allowed
to recover them against the fiscus or imperial treasury.

Bunl' Pror.

*Of nonsane memory.
tAccording to the established custom of that people.
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cH AP, Among the Saxon kings there are also examples of similar
‘X V. humanity, which is promoted by the laws of Henry I. and
epwaARD [I. By the former it was ordained, that if any person es-
Lindonrog. caped alive out of the ship, it should be no wreck. By
;f:;.zn ‘111 the charter of the latter, it is declared, that if out of
g;fd wilk.' any vessel cast on the shores of England, Poictou, Oleron,
Rym. Fed. or Gascony, either man or beast should be found alive
1Cmm.  the goods should remain to the owner if claimed within
Brect120. three months. In Bracton’s time the law appears to have
been still more enlarged in favor of the owner, for if a
dog or a cat only escaped alive, or there was any mark
by which the owner of the goods might be discovered,
fat West.  they were to be restored to him, which law was confirm-

Grand. Cout.
c. 17.

ed by the statute of Westm. 1. The time of limitation
for making claims, was the ordinary legal time of a year
and a day, which prevailed also in Normandy.

Co- 2 Tnat. The statute of Westminster speaks only of wreck, or
that which was cast upon land, but it extended also to
things remaining in the sea, which, when they were cast in,
were called jetsam, from the French jeter, to cast; when
they were found floating on the surface, they were called

Fioam  flotsam ; and when they were sunk in the sea, with a

:’;":‘k‘:"" buoy or cast tied to them, they were called ligam, from

iy the Saxon lagan,* which was taken in the sense of wreck,

‘,;Ee“‘gm“:‘f- or the law of wreck.

$lom. ad While the rights of humamty were thus regarded by

Lagan. the above mentioned provisions -of the legislature, the
revenue of the crown was so far diminished, but when
no owner was to be found, and no claim was put in for
the goods within the time of limitation, they were declar-
ed by the statute we are now treating of to belong to the
king by his prerogative, except in certain places privi-
leged by the king.

Rogat . Under this head was also brought what has since been

called royal fish, that is, the whale and the sturgeon,
which, when they were thrown ashore or caught near the
coast, were, from their value and rarity, the property of

*More probably from ligo (Lat.) to bind or tie.
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the crown as they had been at an early period in Denmark
and Normandy.

The chattels of condemned felons and fugitives were,
in affirmance of the common law, to go to the king, wher-
‘ever they were to be found. Besides, the king was also
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to enjoy the feudal right of the year, day, and waste, of c.16.

the lands and tenements of such felons, unless the lord
paid a reasonable fine, which agrees with the law as laid
down by Glanville, but not with Magna Charta, where
there is no mention of the waste, nor with Bracton, who }
seems to signify that a fine might be given for the year ¢
and the day without reckoning the waste.

Besides the above mentioned points of prerogative,
there were several others not named in this statute, proba-
bly because they were thought so indisputable as not te
require any particular notice. Of this description were
treasure-trove, waifs and strays, which we read of long
before this time.

Treasure-trove, thesaurus mventm, from the French
trouver, to find, was, at one time, a no inconsiderable
source of the king’s revenue. Under treasure trove, was
comprehended money or coin, gold, silver, plate or bullion,
which was found hidden in the earth, or any other private
place, which Bracton, in the language of the civil law,
calls ¢ vetus depositio pecunie,”’* If the owner were not
known, this belonged to the king, but if he were discover-
ed, he might lay claim to it; and if the thing were found
in the sea or upon the earth, it appears that it belonged
to the owner. By a law of Edward the Confessor, the-
saurus invenlus belonged to the king, unless it was found
in church lands, when the whole of the gold and half the
silver belonged to the king, and half to the church.

Waifs, bona waiviata, from the German werfen, to throw
signifies any thing thrown away or abandoned, as when a
thief throws any thing from him, that it may not be found
on his person. Estrays, in the French estragere, and the
Latin of the middle ages extrahure, from extra without,

*An ancient concealment of money.

Ante, p. 79.
.’(!;mn .

Bract 119,
Sun! Prer.

Thveasure-
trece.

Bract. 190.

LL Edw.
Conf. c. 14.

Waifx,
strays.
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signified literally any thing out of its place; and in a le-
gal sense, such animals as were found wandering and
having no owner, as Fleta defines it, ¢ pecus vagans quod
nullus petit, sequitur, vel advocat.””® The king was en-
titled to waifs, if the party robbed did not seize them’
first; but in regard to strays, it was necessary that they
should, according to the old Gothic usage, be proelaimed
in the church and two market towns next adjoining. The
Franchise of waifs and strays was sometimes granted by
the king.

Besides the abovementioned statutes, which are univer-
sally ascribed to this king, there are some others in the
statute-book, inserted at the end of this reign, the dates of
which are not precisely known, although they are gen-
erally admitted to have passed in the reign either of Hen.
IIL Ed. I. or Ed. II. Among these, is the statute of Rag-
man De Justitiariis assignatis, on which is supposed to
have been grounded the commission by whieh the justices
of Trailbaston exereised their criminal jurisdiction.

The common law had necessarily undergone some alter-
ations and modifications, not only from the statutes passed
in the two preceding reigns, but also from the decisions of
courts, where every point of law was more nicely defined
and clearly elueidated than formerly. ,

The law of descents had undergone some alteration or
modification since the time of Glanville. The doctrine of
primogeniture, which was then established in knight’s ser-
vice, was afterwards extended to other tenures. Bracton
lays it down as a general rule in law, that ¢ jus descendit
ad primogenitum.”” It was also then held, as it has been ev-
er since, that all deseendants #n infinitum,t from any per-
son who would have been heir, if living, were to inherit
Jure representationis,f Thus the eldest son dying in the
lifetime of his father, and leaving issue, that issue was to
be preferred in inheriting to the grandfather, before any
younger brother of the father; which settled the doubt

*Wandering cattle, which no one seeks after, follows, or claims.
t To an indefinite extent. 1 By right of representation.
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1

that existed in Glanville’s time, respecting the law of sue-cmap.
cession in this particular. XV.

Males were preferred to females so stnctly, that by a rule FLWARD
of law the right should never come to a woman so long as ... .,
there was a male, or one descended from a male, whether {7 A¢
from the same father or not. An exception was, however, pruc. 6.
admitted in Braeton’s time in favor of the whole blood, to
the exclusion of the half blood, in regard to purchased lands;
as in the case of a man having a son and daughter by one
wife and after her death marrying another, and having a
son and daughter by her. Then the son of the second
marriage having made a purchase of land, and dying with-
out ehildren, it was admitted that the sister of the second
wife should take the inheritance, to the exclusion of the
other brother and sister. Bracton was also of opinion that Jre.- %
the same exception ought to apply to inheritances as well
as to purchased lands ; but although his opinion was sup-
ported by that of Fleta and Britton in the last reign, yet it gﬂ'z o
does not appear that this point of law was finally settled un- Hale’n Hint.
til the present relgn It was now held that every one, as ¢ 1.
he came into seisin, made a Stipes,* by the maxim seising ii. sis.

Jacit stipem,t that is, that the seisin, of the last possessor
was taken as a presumption of his being of the blood of
the first purchaser ; and, consequently, that the possession
of the brother constituted the sister to be heir. So that if
the brother died, and the sister entered, the land was ra-
ther to escheat to the lord than descended to another sister
of the half-blood. ¢ This,” says the book, ‘“is the com-
mon law, which ought not to be changed.” Conformably
to this opinion, it appears that in a case which came before
the court in the fifth year of this king, it was decided that Mayn.14s.
the land in question was to go to the uncle, and not to the
sister of the half-blood.

The Stat. de Donis was so strictly adhered to in this Reover Hist.
reign, that the spirit was more regarded than the letter; S,
wherefore it was decided that the heirs of the first donee, Maya. 169.
though not mentioned in the statute, were restrained as

? Hist.

* Stock. t Possession is evidence of stock or descent. '
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caAp. well as the donee himself from alienating the land, and that
X V. the word heirs was omitted by the oversight of the clerks.
EDWARD  There was, however, one way left of getting rid of an
Reves® i, €Ntail which could not be prevented, namely, by means of
Eaglolaw: warranty ; for it appears to have been admitted that war-
ranty with assets, that is to say, sufficient land by descent
Mayn.4s. to answer the warranty, should bar the issue in tail. Thus,
™ in answer to the plea ne dona pas, in a writ of formedon in
descender, the tenant might plead that an ancestor of the
demandant aliened with warranty to such and such a per-
son from whom the land descended to the tenant, to which
the demandant might plead in reply, admitting the deed of
his ancestor, that- as assets did not come to him by de-
scent from his ancestor, he ought not to be bound by the
warranty ; and if, upon trial of this issue, it was found that
the heir had any value by descent from his ancestor, the
warranty was held to be a bar to the action, otherwise not.
This was conformable to the old law; and, as the Stat.
de Donis had only declared that a fine should not be a bar,
it was decided that the effects of warranty should remain
as they had been, with this distinction only, that heretofore
the heir of the warrantor was barred from claiming the
estate, although he had no assets or lands by descent ; but
now a warranty was held to be no bar, unless accompanied

with assets.
Now writs Among the writs of contra formam feoffamenti grounded
fie semtucas. upon the statute of Marlebridge, chap. ix. was one not
" Reeves Hist. mentioned before this reign, called a monstravit, and in
Mayn. %60, aftertimes more frequently monstraverunt. This writ, also,
lay at common law for tenants in ancient demesne, who had
been burdened with more services than were originally in
the tenure. Questions of this sort were generally deter-
mined by application to domesday-book in the Exchequer.
There are several other actions, now mentioned for the
first time, which were grounded on the statutes of the two
preceding reigns: as the writ de contribulione, on the stat.
of Marlebridge, to compel coparceners to aid the eldest
Mayn.7. i8ter in performing the services; also the writ of office
W&o called diem clausit extremum, grounded on the same statute,
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chap. xvi. for taking into the king’s hands the lands of one
who died seised in capite ; a writ of entry for the rever-
sioner, founded on the stat. Westm. 2, c. 3; a writ contra
Sormam collationis, on stat. Westm. 2, c. 41 ; and the writ
tn causa provisa, grounded on the stat. of Gloucester,
chap. vii.

Others were grounded on the common law; as the writ
of secta ad molendinum, for recovering suit to a mill ; and
a writ of quid juris clamat, for a cognusee in a fine levied
by a reversioner to procure the attornment of the tenant for
life; also a writ of Deceit, which was brought against a
person for levying a false fine, and suggesting a false title,
for suing a monsiravit, where the plaintiff was tenant in
ancient demesne, and other deceitful proceedings in judi-
cial matters. .

An action of debt, which, in the reign of Henry II. lay
for the recovery of money or chattels, and now acquired
sufficient importance to be nicely considered in the courts.
In the preceding reign it was split into two, namely, a writ
of debet for the recovery of money, and a writ of detinet
for the recovery of chattels, which distinction was now
regularly observed. A writ of debet was usually grounded
on a deed of obligation to pay money, which, for the most
part, was a writing sealed ; but sometimes, according to the
ancient usage, it was grounded upon a mere bargain of
buying and selling. In the first case, the plaintiff would
state his demand, and produce a deed testifying the trans-
action. The common plea to a deed, was nient le fait,
that is, that it was not the defendant’s deed; sometimes
deins age, that is, not of age when the deed was made. A
plea was held to be good to say that it was made at Ber-
wick, because the place was out of the jurisdiction of the
court. The same objection held good against a deed made
at Chester and Durham. If the transaction passed with-
out writing, then the plaintiff, after stating his demand,
would offer to produce his secta, according to the old usage,

Actions of detinue, were most usually brought for deeds
and charters, which, when a feoffment of lands was made,
were frequently deposited in the hands of a third person ;
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cHAP. and sometimes were demanded in an action of detainer,

Xv.

whereby the merits of the detainer were brought under

EDWARD discussion. By an action of detinue, were also tried the

Mayn. 536.

Actions of
covenant.

Mayn. 603,
Rocvs’ His.
ii.

Action of
trespass.

merits ofe the question respecting the rationabilis pars,*
but the decisions of the courts were invariably against such
claim. A writ was brought by an infant against his father’s
executors, reciting that per consuetudinem regni,; the mo-
ther was to have a third, and the executors a third, &e.
To this the defendants pleaded pleinement adminisire,}
upon which one of the justices, expressed a doubt, whether
an action would lie, because the writ was grounded ona
particular custom, but we, says he, know of no such ecus
tom, and the law is otherwise. Another of the judges ob-
served, that he had often seen such writs, but never knew
one of them maintained. The clause in Magna Charta,
¢ salvis rationabilibus partibus,”|| which was urged in such
cases in support of the plaintiff’s claim, was held by the
court to refer only to particular customs, and that neither
the great charter, nor the common law, restrained the fa-
ther’s power of disposing of his own effects.

The writ de conventione, or an action of covenant,
which is mentioned by Bracton, lay sometimes for the re-
covery of moveables and immovables, for the most part
for land, or for some profit, or casually issuing out of land, 8
for not doing homage and services, and the like. A writ
of annuity was most frequent between ecclesiastics, in
which cases it was no uncemmon plea to allege, that it
was a matter of a spiritual nature, but this plea was always
overruled.

Trespass, in Latin ¢ransgressio, signified literally the
unlawful passing of any bounds, whence it came to be
used in the sense of any injury done with force, either to
the person or the property of another. In the reign of
Henry 111 actions of trespass apear to have been but lit-
tle in use; civil injuries being, for the most part, deter-
minable by the assize, and, personal injuries prosecuted as

SRS

* Reasonable portion. $By the custom of the realm.
{ That they had fully administered. ~ Saving the reasonable parts.
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eriminal offences, by appeal or indictment. Trespassesare cuaP.
reckoned by Bracton among the placita corone* particu- xv.
larly in cases of unlawfully distraining; and he held that EDWARD
the writ quare vt el armisi a man entered land, was bad, Bract. Y
because it brought the mode of trespass into question, ra- n,.d 0. 413,
ther than the trespass itself, although there were, in his
time, trespasses respecting land, which were determined .y, 955,
by the assize, or more frequently by the jurata; as, if any
one made use of another’s land against the will of the
owner, or appropriated any thing to himself which was
common. In the next reign, actions of trespass became
very frequent, in cases where the assize had been here-
tofore resorted to; as, for breaking and entering houses
and lands, beating down a mound, cutting trees, and the
like ; in which cases it was held to be a good plea, if the de-
fendant said it was his own freehold, so that titles to land
might in this manner be tried. The action of trespass was m. 12. 63.
likewise employed as a remedy for many personal injuries, s jasn.
as battery, imprisonment, carrying away goods and chat-
tels, and the like cases of violence, which had before been
treated criminally.

We are now arrived at a period when pleading was
becoming a matter of science, which, while men prosecu-
ted their own suits, was conducted probably with but little
regard to form or precision. Glanville is almost entirely si-
lent on the subject, and from the manner in which he sets
forth the declaration, there is no doubt but that the parties
appeared in court, and pleaded their own cause in person. Pluading ia
That the same was the case in the time of Bracton, may ™"
be inferred from his words, for he expressly says, ‘“com- Stephen on
parentibus tam petente quam tenente.”} Nevertheless, Deading, o
he treats rather largely on the allegations or pleas that the
tenant might bring forward in his own defence, and states
the order in which these allegations ought to be brought:
namely, first to the jurisdiction of the court; secondly, to Bract. 4.

Mayn. 458,

#*Pleas of the crown.
{For that (he entered) with force and arms.
1The parties appearing, as well demandant as tenant.
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the person, first to that of the plaintiff, then to that of the
defendant; thirdly, to the count or declaration; fourthly, to
the writ; and fifthly, to the action. This is agreeable to
what is stated by other writers, and to the law at this day.

Bracton gives the name of exceptio* to the allegation
brought by the defendant, a term derived from the civil
law, which continued to be in use for some time after he
wrote. Plea, in the modern sense, of what either party

_alleged for himself, in a cause depending for trial, was not

as yet introduced. Bracton, in the language of the ecivil
or canon law, divides pleas into peremptory and dilatory,
a distinction which has been handed down to the present
day. A plea in abatement, is termed by this writer excep-
tio ad breve prosternandum,} and by Britton exception pur
brefe abatre, whence the modern terms of abate and abate-
ment. The exceptio peremptoria of Bracton is called by
Britton exception pur barrer le plaintiffe de sa demande,
that is, in modern language, a plea in bar.

The plaintif®s answer to the defendant’s plea, is called
by Bracton replicatio, replication: the allegation of the
defendant in reply is called triplicatio, in after times, re-
joinder. This was followed by the quadruplicatio and
quintuplicatio, which were afterwards called the rebuter
and the surrebutter. :

The declaration, is called by Glanville petitio, that is, 8
claim ; which term,as Mr. Reeves observes, was borrowed
from the civil law ; by Bracton it is called intentio, a term
borrowed from the canon law. At the period we are
now treating of, it was denominated in Latin narratio, and
in the French conte, count.

The process of coming to an issue is called by Bractod
after the civilians litis contestatio. The termn issue, it
Latin exitus, is first to be met with in the year-books ?f
this king. It was so called when the pleaders, by their
alternate allegations, arrived at some specific point, where
the matter was affirmed by the one and denied by the oth-
er party, when they were said to be ad eritum, at issue;

IR

* Objection. tAn objection to quash the writ.
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that is, at the end of their pleading. If the pointthus ar- ¢ & A .
rived at was a matter of law, an issu en ley, as it is termed X V.
in the year-books of this king, it was of course decided EPWARD
by the judges, to whom all questions of law belonged ; but )
if a matter of fact, an tssu en fet, it was referred to the

jury.
Some of the formal commencements and conclusions of Commence-
pleadings now in use, may be traced to an early period ; ‘r:';'“;‘”‘;i
1d. INO. .

thus in Britton we find this form of commencement: Le Bris. c. 08
plaintiffe ne purra rien conquere, which answers to the ac-

tio non, or a modern plea in bar, which has this’commence-
ment: “Says that the said A. B. ought not to have or
maintain his aforesaid action against him the said C. D.
because he says, &ec.;” so likewise, Uescript ne luy doit

grever, answers to the commencement in an action of debt

on bond, commonly called an onerari non, which runs

thus: ¢ Says that he ought not to be charged with the said -

debt, by virtue of the said supposed writing obligatory.”

Prayer of judgment at the conclusion of pleading, oc- Bret-5"
curs in Bracton, et inde petit judicium.* The form of
commencing the declaration ceo vous monstre, accurs in
the year-books of this king; and we find it Latinized in ,., , 1y
Bracton, hoc ostendit vobis, but Glanville commences his
declaration with Peto, &ec.

Bracton makes frequent mention of producing deeds in Bract. 3. .
court, under the phrase profert chartam,t whence the *
pbrase in after times, to make profert of a deed, so as
the demand of oyer, came to signify the demand to hear
the deed read.

Day, dies, in the legal understanding of the day of ap- peyees o-
pearance, or the continuance of a suit when a day is giv-
en, was in use long before this reign, for we read in Brac-
ton of the dies datus partibus,i and also in the statute of
the dies communes in banco|| in real actions.  In a simi-

* And thereof he prays judgment.

{He produces the deed. '

1A day given to the parties. .

jCommon days in bench. . .
28
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lar sense, days were distinguished into dies juridici,* and
dies non juricidi.t The dies juridici, called by Britton
temps convenables, were only in term time, except in as-
sizes; but’ there were also dies non juridici or, in mod-
ern phraseology, dies non, in term, as Sundays, and some
feasts.

The stated days of appearance in each term were called
returns, because writs were made returnable on those
days. The first return day of the term was called the es-
soin day, because the court sat to take essoins. The next
day was called the day of exception, because, if the de-
fendant did not appear or cast an essoin, that is, send an
excuse, the plaintiff the next day might enter an excep-
tion, and obtain an order that his essoin should not be
received. The third day was called reforna breviumi
because the sheriff on that day returned his writs into
court. The fourth day was the appearance day, or dies
amoris.|| because it was given ex gratia curie§ for the
defendant’s appearance. It has since been more common-
ly called quarto die post,T because no default was recorded,
until the fourth day was past unless in a writ of right
where the law allowed none but the day of return. The
practice of allowing the defendant three days before his
appearance, after the return of the writ, is derived from
the practice of the ancient Germans: “Illud ex liber-
tate vitium, quod non simul nec jussi conveniunt; sed
et alter et tertius dies cunctatione coéuntium absumitur ;”**
looking upon it, as it should seem, a mark of servitude to
attend at a peremptory command.

*Court days.

{Days not juridical (i. e. on which there were no judicial proceed-
ings.)

1Returns of writs.

|Day of indulgence. §By the favor of the court.

9The fourth day after.

**There is this inconvenience from their too great freedom; that
they will not assemble all at once, nor when summoned, but two or
three days are wasted, through the tardiness of those who are to assem-

ble.
-
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A demurrer is one kind of plea mentioned by that cuap.
name in this day. Demurrer, from demorari, to abide, XV.
signifies that which causes one to abide or pause. Plead- EDWARD
ers used frequeutly, as we learn from the year-books of Demurrer.
this and following reigns, to put themselves upon the judg- ;'.f,.',’f;’ App.
ment of the court upon a matter of law, in this form: ™'
¢ Nous demurrions en vos discretions si nous etions mest
a respond’ a ceste imprisonment desicome il ne dit pas gil
fuist imprisone en notre garde et a notre suvite.”*

If a party found himself unprepared to answer the last 'WE;":IW

pleading of his adversary immediately, it became usual to Mayn. 514.
grant, at his request, what was afterwards called an empar- bit. -
lance or imparlance, interlocutio or interloquela, which sig- Brit: 109
nifies properly a speaking or conferring on a matter, and in

this sense is used by Britton for the conference of a jury;

but it is here taken to denote the liberty or indulgence to

pause and deliberate what is best to do. Mr. Justice 3Com. 01
Blackstone supposes the term to have been thus applied,

from the idea that the parties might confer together and
compromise the matter. An imparlance was a species of
continuance or adjournment of a suit.

As to the rules by which the course of good pleadmg Ruleof
was regulated in aftertimes, we find but little mention in ”
the writers of this period. Glanville makes some few ob-
servations on the writ, implying that an error in the name,
or a variance between the writ and the declaration, might
cause the writ to abate; but he intimates, that the party
might have another writ. Bracton is very explicit on the pret. 140.
subject of both the writ and declaration. In regard to the Co. Lot
latter, he lays down a rule which has since been establish-
ed, that a declaration ought to contain two thmgs, namely,
certainty and verity. Duplicity in pleading, that is, plead- Bract. 400.
ing many distinct matters to one and the same thing, is par- °m35;. -
tially condemned by Bracton, and still more expressly 8o Plead. App.
by Fleta; nevertheless it appears to have been sanction- Mayn. 14.

*We put it upon your judgment whether we are bound to auswer this
charge of false imprisonment, inasmuch as he doth not charge that he
was confined in our custody or at our suit.

-~
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ed by the practice of courts until this reign, when it was
objected to by the court; ¢ vous dites chose que voet avoir
deux issues, tenez vous al une.”*

With what nicety the writ was discussed, may be gather-
ed from the following specimen of pleading from the year-
book of this king, according to the version of Mr. Reeves.
As the names of the judges and counsel are abbreviated, if
consisting of more than one syllable, they are now not al-
ways to be found out by that means. For Brab. or Malm.
in the following specimen of pleading, there is nothing to
correspond in the Chronica Juridicialia. Pass. stands
probably for Serjeant Passelegh.

¢ The prior of Lenton brought a writ of trespass, ground-
ed upon the statute of Marlebridge, c. 28, against the per-
son of Bangor, ¢ quare vi et armis bona et catalla domus et
ecclesie ipsius prioratus ad valenciam, &c. ad grave dam-
num, &ec. et contra pacem nostram, &e.’t upon which he
counted that he took some wool and lambs. Upon this,
Herle, one of the counsel for the defendant, demanded
judgment of the writ, for there was no one form of a count
for live and dead chattels ; and, if he had wanted to count
of lambs taken and carried away, he might have said in his
writ, ¢ quare averia sua cepit et abduxit.’} To this, Brab.,

_ one of the judges, says, he has counted of wool and lambs

which can be as well carried as chased, therefore respon-
deas ouster,|| (that is to say answer over or put in another
plea.) Then Herle, taking another ground, said, again we
demand judgment, because, he says, ‘bona et catalla do-
mus et ecclesie,’§ &c. whereas, by right, the property of
the chattel is not in the church, but in the prior, therefore
judgment. To this Malm. for the plaintiff, said, our writ
is given by statute, and we have followed the statute,

* Your plea requires two issues ; confine yourself to one.

t For that with force and arms he took and carried away the goods
and chattels of the church and priory to the value of, &c. to the great
damage of the plaintiff and against the peace.

t For that he took and led away his cattle.

li Answer over. '

§ The goods and chattels of the (religious) house and church.
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which was assented to, and so another respondeas ouster cmap.
was awarded.” XV,

“ Then Pass. another counsel for the defendant, said, EPYARD
Again we demand judgment of the form of the writ, for
the statute says that a man should have recovery, ad bona
repetenda,* and therefore the prior ought more naturally to
have a precipe quod reddat t or detinue of chattels, or re-
plevin, and not this writ, which goes wholly for damages.

¢ What then,’ says Malm. ¢if the chattels were dead or
aliened, should I have no recovery ?’ and there was another
respondeas ouster.”

¢ Again, says Herle, this writ is given by statute to suc-
cessors after the death of their predecessors, against whom .
every action for recovery of any thing ought to be brought ;
and we say that the prior William, in whose time, &ec. is
still alive, therefore we demand judgment. Malm. says,
he is dead as to this action; for he is deposed, and so the
action as ag is extinet; and if I was to bring an
assize, ‘qu 18, &c. ultimam personam, &c. quz
mortua est &c.> though the person in question was alive,
and at the bar of the court; yet if he was no longer par-
son, the writ would be good, and continues he, put a case,
that a husband aliened land, of the right of his wife, and
then was outlawed, and his wife brought a cut in vita,
though the husband was actually alive, yet being dead in
law, the writ would not abate. Then Roub. one of the
justices, said, ‘If an abbot brought a writ against an abbot,
and the defendant was deposed pending the plea, the writ
would not abate ; but it is otherwise where such an abbot
was plaintiff, for then all causes of action ceased;’ and
there was another judgment of respondeas ouster.

¢ Again Pass. demanded judgment of the writ, because
it was a writ of trespass vi et armis, for a wrong done to
divers persons, and the statute does not give a recovery
of damages, but only ad bona repetenda. But Malm. ar-
gued the writ was good as it now stood, for two reasons;

* For the recovery of the goods.
t A precept to return.
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cH A P. first, because the trespass was done in the time of our pre-
X V. decessor, for which trespass we are entitled to our action
EDWARD by the statute; secondly,.because of the detinue in our
time. Herle, Your writ has nothing to do with detinue of
chattels, but is of a fact done with force and arms to ano-
ther person, so that the king would be entitled to a fine for a
trespass done in the time of his predecessor. Mailm. (re-
peating what he had before urged) Suppose the chattels
were dead or eloigned, I could not recover the things
themselves, and then my action must be in damages, or
I should have no recovery at all. Herle, Yes, you might
recover the value &c. Then Wesi,one of the judges, io-
terposing, said, the force of their objection is, that a man
shall not recover damages for a trespass done to another,
and yet executors may recover damages for a trespass
done to another. Again, if waste is done in _the time of
my father, I shall have an action for the waste and tres-
pass, &c. In regard to the first of these cases, it was ob-
served, that the executors recovered not in their own right
but in right of another; and as to the second, about waste,
that it wis by statute, and not by the common law. How-
ever, Rouberie, another justice, said, they were all agreed
that the writ was good, and therefore awarded another res-
pondeas ouster ; upon which the defendant pleaded the
general issue, that th~y did nothing against the peace,

prest, &c. et alii é contra® and so issue was joined.
- The sources of legal information were now considers-
bly increased. Besides the statutes, we have the records

and the year-books.

Fueres-  The statutes commencing with Magna Charta, and end-
ing with those of Edward II. including such as are of un-
ReevoRis. Certain ‘date, have been distinguished by the title of the
%4 yetera statuta,t and sometimes from the circumstances of
their collection and publication, have been further distin-
guished into the prima et secunda pars veterum statulo-
rum.} Hitherto they had been mostly named from the

* And the opposite party (affirmed) the contrary i.e. joined the isuc:
{The ancient statutes.
{The first and second parts of the ancient statutes.
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place where the parliament was held, or the statute passed, cEA P.
as the statutes of Merton and Marlebridge, the statutes of _ XV-
W estminster, first, second and third ; statutes of Glouces- EPWARD
ter, Winchester, Carlisle, Lincoln, and Acton Burnell, &ec.

Others were denominated from the subject matter of them,

as the statutes of Ireland and Wales, the statutes of Es-

soins, of Vouchers, of Sheriffs, Confirmationes Chartarum,
Prerogativa Regis, de Militibus, &c.; others were distin-
guished by the initial words, as Quia Emplores, Circum-

specte agatis : lastlv. some few in this, and the preceding

reigns, ar rear of the king’s reign in

which the 2 10 Ed. II. which is the

usual mode or ciung statutes wnat has since obtained.

As to the records, it is a remarkable circumstance, that Resris

notwithstanding the inability of this prince, and the trou-

bles of the times, he was the first to make provision for

their better custody. In the 14th year of his reign, he,

by writ of privy seal directed to the treasurer, barons, and Al Grart
chamberlains, of the Exchequer, commar * * o v Inwed 3
with to employ proper persons to superini

and digest, all the rolls, books, and other

times of his progenitors, kings of Englan

ing in the treasuries of his Exchequer, and in the Tower

of London; all which, as it is there stated, were not dis-
posed, in such manner as they ought to be, for his and
_the public good.

In his 16th year, he gave similar directions respecting

the bulls, charters, and other muniments, touching his state

and liberties within England, Ireland, Wales, Scotland, and
Ponthieu ; and a few months after he appointed Robert de
Hoton, and Thomas de Sibthorp, to examine and methodise

all such charters, writings, and other national muniments,

as, at that time, were deposited in the castles of Pontefract,
" Tuattebury, and Tunbridge, also such as had been newly
brought into the Tower of London, and all those which -
wete kept in the hause of the Black-Friars preachers.

As the rolls had records of the court of Chancery, which Rt o

were now kept separate, had greatly multiplied, a particu- )
lar officer was appointed for the sale keeping of them, who
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has since been known by the name of the Master of the

Rolls, but was, at different times, styled Gardein de Rolls,
Clericus et custos Rotulorum, Clericus parve Bage, et
Custos Rotulorum, et Domus conversorum.* William de
Armyn was, with the consent of the chancellor, John de
Sandale, first chosen to this office in the twentieth year of
this king. '

To Edward II. we are also indebted for the commence-
ment of the judicial reports, which have since acquired so
much importance in the study of the law. We have, from
the beginning of this king’s reign, year-books, or books of
the years and terms, containing the reports of adjudged
cases, which were so called, because they were published
annually, from the notes of certain persons, who were paid
a stipend by the crown for this employment. By comparing
these reports, as given in Maynard’s year-books, lemp.
Ed. II. with those of modern times, it will .appear, that
although they were much more concise, yet they are often
much more pointed and argumentative, than those of the
present day. :

These reports were printed at various times by Mach-
linia, Pynson, Redman, Berthelet, and others; neverthe-
less, they were at one time in such request, that one set
sold for near 40l. They have since been printed with the
year-books of the subsequent reigns, so as to form a col-
lection in eleven parts in French.

The only law treatise referred to in this reign, is well
known by the name of the Mirror des Justices, the repu-
ted author of which was Andrew Horne, but the share
which this writer had in the work, has been a matter of
dispute ; Lord Coke suppose that the greater part of it was

P written before the Conquest, and that Horne added many

things to it in the reign of Edward I. Dugdale supposes
that Horne composed the Mirror of Justices from an 0!
law-tract, called Speculum Justitiariorum. Asa work did
really exist under this title before his time, it seems most
L r——

* Keeper of the rolls, Clerk and keeper of the Rolls, Clerk of the
petty Bag and keeper of the rolls.
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probable that it was incorporated by Horne into hisown cma .
work, with such additions and alterations as he might think XV .
proper to make. EDWARD
Andrew Horne appears to have been a native of Glou- ...

cester, and is said to have compiled a Chronicon Glouces- Bt Top-i.
trie, long since lost. He was chamberlain of London,

temp. Ed. II., and compiled the work in the town elerk’s

office, entitled, Liber Horne, which contains the charters,
customs, ordmances, and statutes, relating to the city, temp.

Hen. III. and Ed. I.

As to the merit of this work, there is some diversity of /%%
opinion. Lord Coke says, that in the Mirror you may per- “'°""g_"'
fectly and truly discern the whole body of the common law
of England; but Dr. Hicks, in his preliminary dissertation
to his Thesaurus, treats the author as an impostor. Cer-
tain it is, that what he says von the state of the law prior to
the Conquest, ought not to be admitted without great qua-
lifications, as the author evidently writes with very little
precision, and asserts some things for which he does not
appear to have had authority ; but in what relates to his
own times, there is nothing in the work that can militate
against his accuracy or authenticity.

The Mirror was first published in 1642, from an an- Bridgman’

Leg. Bibl.
cient copy belonging to Francis Tate, Esq. examined and
collated with an old copy in Bennet College, Cambridge.

In 1768 it was translated into English, by William Hughes,
to which is added, The Diversity of Courts and their Ju-
risdiction.

We have seen that, in the preceding reign, the king »u?
had turned his thoughts to the supplying the courts with
practitioners in the law duly qualified : whether any steps
were then taken to forward the regular study of the law is
not known, as we read of no innsof court before this time,
when they were called hospitia or hostels, because the in-
habitants of these inns were attached to the king’s courts.

Before the reign of Stephen, the study of the law, like
that of most of the arts, was confined to the monasteries, m;",
but Mr. Selden adds, that it was also taught in academiis } wm.».
et collegiis, by which he has been understood to signify 5iag:

29
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cHAP. that it was taught in our universities ; but the more gene-

Xv.

ral opinion is, that our municipal laws did not then form a

EDWARD part of the education at our universities. At a subsequent

Co. 2. Inst.
Proem.

Mll:' Dugd.

Increase

period they were taught in London by men learned in the
law, who set up schools for this purpose. These were
abolished in the reign of Henry III., which probably, ps-
ved the way for the more regular institutions, which acqui-
ed the name of Inns of Court.

. One of these hostels, called Johnson’s Inn, or hostel, is
said to have been at Dowgate ; another at Fewter’s or Fet-
ter’s lane ; and another in Paternoster-row. It is possible

" that there was one in the neighborhood of St. Paul’s

church, if we may judge from the custom which is men-
tioned of the Sergeants and apprentices, each sitting at
his pillar hearing his client’s causes, and taking notes
thereof on his knee. A vestige of this custom remained
evin to the time of Charles I. when, upon the making of
Sergeants, they used to go in their formalities to choose
their pillar.

Lincoln’s Inn is said to have had its name and begio-
ning from William, earl of Lincoln, who, being well af-
fected to the study of the law, gave the professors there-
of a house for their residence, which they held under the
bishops of Chichester until the 28th year of Henry VI,
when the bishops of Chichester granted the inheritance to
Francis Sulyard and his brother Eustace, both students,
the survivor of whom, in the 20th year of queen Eliza-
beth, sold the fee to the benchers for 520l. To this ac-
count of the inns of court at this period, it must be added,
that Thavies’ Inn was, in all probability inhabited by law-
yers. _

themumberesr As the business in the Common Bench or common Pleas

Jur. 99,

was now greatly increased, Edward found it necessary

" to increase the number of justices to six, and afterwards,

to seven.
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CHAPTER XVI.

EDWARD III.

King’s Councils.—Privy Council.—Magnum Concilium
Regis.—National Councils.—Names of the National
Councils.—Parliament.-— Constitution of Parliament.
Peers of Parliament.—Earls.-—— Barons.-— Dukes.-—
Knights of the Shire.— Burgesses.— Writs of Summons
Jor electing Knights and Burgesses.—Attendance in
Parliament.—Mode of Electing knights and Burgesses.
Frequency of Parliaments.—Manner of assembling Par-
liaments—Sessions of Parliament.—Speaker.— Opening
of Parliament.— Humble Address of the Speaker.—-
Modesty and Humility of the Commons.

As we are now arrived at a period, when English juris- cuap.
prudence was fast approaching to the form which it has X V1I.
since assumed, it is most convenient to take a general re- EDYJARD
view of some things, which, in order not to destroy the , p) 50n
thread of the narrative too much have not hitherto been A D.1377.
touched upon. The first of these points is, what regards
the constitution, which, by the use of parliamentary power,
and the alterations in the jurisdiction of courts, and other
eircumstances, had undergone some changes.

The king had, at this period, different councils, by whose 4.,
advice and assistance he governed the realm. The first “-
was that which consisted of his own immediate counsellors,
as the treasurer, chancellor, justices, barons, and such oth- ¢, 1. 110,
er persons, learned in the laws and judicial matters, as he
thought proper to call to himself. This was called the Prioy cous-
Magnum privatum Concilium Regis, also Concilium Re- **

&is privatum, Concilium continuwn, and Concilium secre-
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crapP.tun Regis, and in aftertimes, the Council Board and the

XV1i.
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Privy council. With these counsellors the king sat at
pleasure ; their number was also at the king’s pleasure,
but at this time they were about twelve.

There was also another council, called the Magnum
Concilium Regis,t which appears to have consisted of the
peers of the realm, or as many of the barons as the king
. thought proper to consult occasionally, of which there are
several examples in the course of this reign. To this might
be added a third council, who were sworn to give advice
to the king, namely his judges and law officers, whom he
consulted in all judicial matters. These councils of the
king used to sit in different chambers that were about the
palace, sometimes en la chambre blanche, or en chambre de
peincte,} and sometimes, as is said, en la chambre des eloiles,
or the star chamber, as this council was afterwards called;
whence we learn, from the parliament rolls, that the returns
of some writs in this reign were said to be either coram no-
bis, or coram nobis in camera, or coram nobis in cancellaria.|

The fourth kind of councils were the national councils,
which being essentially different from all the rest, are en-
titled to particular notice.

National councils are of such remote antiquity, that we
find them existing among the ancient Germans: ¢ De mi-
noribus rebus,” says Tacitus, “principes consultant, de
majoribus omnes ;”’ § vestiges of which are, under various
modifications and forms, to be met with in the diets of Po-
land, Germany, and Sweden, and the assembly of the states
formerly in France, having been brought into Europe by
the northern tribes, who, on the decline of the empire, es-
tablished themselves in different countries. Among those

*The king’s great privy Council—the king’s privy Council—perpetus/
Council and the king’s secret Council.

{The king’s great Council.

{In the white chamber or the painted chamber.

| Before ourself, or before ourself in our chamber, or before ourself
in chancery.

§The chiefs consult concerning minor affairs, but the whole populace
concerning more important ones.




ENGLISH LAW.

229

rude people such assemblies were only irregular meetings, cRA P.

brought together on the exigency of the occasion, to deter-
mine, for the most part, questions of peace or war. Their
decisions were made by acclamation, and immediately fol-
lowed by action, &c. As civilization advanced, and ques-
tions of civil polity became more numerous and complica-
ted, such assemblies assumed a form and order suited to
the temper and circumstances of different nations. In our
own country they have retained more of their original pop-
ular character than in any other.

The national councils of the Saxons were called, for the
most part synoth, or michel-synoth, the great synod ; be-
cause they were of a religious character, frequently Michel-
gemoth the great assembly, and frequently the witenage-
.moth, that is, the assembly of the wise men. They were
designated, after the conquest, by the Latin names of com- ¢
mune concilium regni, magnum concilium regis, curia mag-
na, convenlus magnatum vel procerum, assisa generalis,
communitas regni Anglie, and parliamentum,* the name
finally adopted, from the French parler, to speak, because,
it was a deliberative assembly. Lord Coke supposes the
word to be composed of the words parler la ment, to
speak one’s mind; but Mr. Barrington observes, ¢ Lord
Coke’s etymology of the word parliament, from speaking
one’s mind, has been long exploded. If one might pre-
sume,” he adds, ‘“to substitute another in its room, after
8o many guesses, by others, I should suppose it was a
compound of the two Celtic words parley and ment, or
mend. Both these are to be found in Bullet’s Celtic Dic-
tionary, published at Besangon 1754, 3 vols. fol. He ren-
ders parley, by the French infinitive parler, and ment, or
mend by the words quantité, abondance. The word parlia-
ment, therefore, being resolved into its constituent sylla-
bles, may not improperly be said to signify what the In-
dians of North America call a great Talk.” Mr. Christian

*The common council of the realm, the king’s great council, the
great court, the assemblage of the great men or peers, the general as-
size, the commonwealth of the realm of England, and Parliament.
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is of opinion, *that the termination mént has no more sig-
nification in it, than it has in impeachment, engagement,
imprisonment, hereditament, and a thousand others of the
same nature,” although, he adds, ¢“the civilians have

-adopted a similar derivation, that is, testament, testars men-

tem.” That the word parliament had no such peculiar
meaning attached to it in our language is clear from this,
that in its substantival form, it was immediately taken from
the French parlement, which signified only a court of jus-
tice, and not a general council of the realm.

The word perliamentum was not used in England til
the reign of Henry III., although Lerd Coke asserts, on
the authority of a MS. treatise, entitled ¢ Modus tenendi
parliamentum tempore regis Edwardi, filii regis Ethel-
dredi,”* &ec., that the word was in use before the Conquest.
He set a high value upon this treatise, and assures us that
certain it is, this modus was rehearsed and declared before
the Conqueror, at the Conquest, and by him approved.
Mr. Prynne, however, disputes the authenticity of this
treatise, from its introduction of the word parliaméntum,
which is universally admitted to have come into use after
the Conquest.

The constitution of parliaments has been subject to seve-
ral changes since their first commencement in England.
Among the Saxons the king elected whom he wished to
compose his council, sometimes choosing only the prelates,
when the matter of deliberation was purely ecclesiastical,
sometimes his thanes or nobles, when the matter was of a
political nature, and sometimes both, when the matter wa
of general interest. These were chosen to be his advi-
sers on account of their dignity, rank, or office; besides
which, there is also frequent mention of the witan, or wise
men, who from their knowledge and experience, were rée-
gularly called to his councils, and were, probably, for the
most part, officers of the crown. The people are also ot
casionally alluded to, as taking a part in these assemblies-

# Mode of holding parliament in the time of King Edward the
son of King Ethelred,




ENGLISH LAW. 231

They are expressly named in the council held by Ethelwolf, caa».
in the year 8556, when a tenth was given to the church by XV1I.
the. king, cum baronibus, thanis et populo,* so likewise in EPWARD
the laws of Edward the Confessor, we find them mention- ’
ed in this manner. “Hoc enim factum fuit per commune L% Bdv.
concilium et assensum omnium Episcoporum, Principum,
Proeerum, Comitum et omnium Sapientum Seniorum et po-
pulorum totius regni.”t Dugdale argues, that the Com- Dusd- Oris.
mons had a share in the legislature, from the circumstance )
that several old and decayed boroughs send members to
parliament, though it cannot be shown that those boroughs

have been of any reputation since the Conquest, much less 9Co. Pref.
that they have obtained the privilege by the grant of any
succeeding king; on the contrary, those of ancient demesne

do prescribe, in not sending burgesses to parliament, which
prescription proves that there were some boroughs before

the Conquest. Sir Edward Coke uses the same argument.

On the introduction of the feudal system by the Con-
queror, both the obligation and the right of attendance in
parliament became clearly defined. All who held lands of
the king, per baroniam, were called tenants in capife, or
barones, and were bound, by their tenure, to attend the
king in parliament.

These barones, or lords of parliament, as they were oth-
erwise ealled, were distinguished into spiritual and tempo-
ral. The lords spiritual included archbishops, bishops, ab-
bots, and priors, who held of the king, by barony, and were
called by writ to parliament. In the time of the Saxons,
the bishops and abbots held their lands free from all secu-
lar service, but being charged by William I. with the same
obligations as the laity, they become tenants in capite, and
were bound to attend the Curia Regis, and afterwhrds the
parliament. ¢ Episcopatus,” says Matthew Paris, ¢ quo- Mau. Paris
que et abbatias qua baronias tenebant in pura et perpetua
eleemosyna, et eatenus ab omni servitute seculari liberta-

* Together with the barons, thanes and commonalty.

1 This was enacted by the comnmon council and assent of all the bish-
ops, pecrs, and all the sages, elders and commonalty of the whole realin.
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tem habuerunt, sub servitute statuit militari,”* Wherefore,
by the Constitutions of Clarendon, in the reign of Henry
IL. it was expressly enjoined, that ¢ Archiepiscopi, episcopi,
et universi person# regni qui de rege tenent in capite, ha-
beant possessiones suas de rege, sicut baroniam; et inde
respondeant Justmams et ministris regis, et faciant omnes
consuetudines regias; et sicut ceseteri barones debent inte-
resse judiciis curiee domini regis, cum baronibus, usque
perveniatur in judicio ad diminutionem membrorum vel
mortem.”’}

Although the constitution, above cited, comprehended
abbots and priors as holding in capite, yet if they held their
possessions de rege,} not per baroniam,| but in purd e
perpetud eleemosynd § then they were not to be summoned,
and if they received any summons they were not bound
to obey, in confirmation of which Selden mentions two cases
in the reign of Ed. II. and Ed. III.

The right of archbishops and bishops, &ec. to sit in par-
liament was not derived from their ecclesiastical dignities,
but from their temporal possessions, which they held in
right of their sees; for it commenced only when they re-
ceived investiture, and ceased when by any means they
lost possession, as, in case of being translated from one see
to another, they could not sit in parliament during the in-
terval. For this reason bishops are not called peers, be-
cause they have not, like all barons, an equal and permanent
right to a seat in parliament.

All temporal lords or barons were probably at first bound

*He imposed the obligation of military services upon the bishoprics
and abbeys, which held baronies in perpetual frankalmoigne, and up t0
that time had been tree from all secular service.

+ Archbishops, bishops. and all persons of the realm, who hold of the
king, in chief] shall hold their estates of the king, by the same tenure 28
baronies ; and shall answer therefor to the king’s justices and other offi-
cers, and shall perform and render all due service to the king, and, 2
well as other, barons shall attend upon the judgments of the courts of our
lord the king, except judgments of life or limh.

1 Of the king.

§ By berony (i. e. upon the same services as baronies).

§In pure and perpetual frankalmoigne.
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by their tenure to attend the king both in the Curia Regiscuar.
and in the Parliament, whenever it was summoned ; and as X V1I.
in many instances thls was a troublesome service to such ag EDPYWARD
preferred martial pursuits, there was no occasion to set any
limits to the number or quality of those who should attend,
so that in all probability many tenants in capite, who held
only by a small barony, were summoned as well as the
wealthier barons; but it may be inferred from the manners
of the age, and the awe in which inferiors then stood of
those above them, that though present and having a voice,
they did not take any material part in the deliberations of
the assembly. Indeed, it appears from the historians of
those times, that many persons were present at those coun-
cils who were there only from curiosity. Thus Eadmerus, Eim. Hist.
speaking of the persons assembled in a great council at Rock- »
ingham, A. D. 1095, observes, ‘ Anselm spoke to the bish-
ops, abbots, and princes or principal men, and to a nume-
rous multitude of monks, clerks, and laymen standing by.”
In some instances, the order of these meetmgs was inter- Gesta e e
rupted by the crowd of bystanders, as in a great council : ud Du-
held by King Stephen ; it is thus described: ¢ The king, %
by an ediet, published through England, called the rulers”of
the churches, and the chiefs of the people, to a council at
London. All those coming thither, as into one receptacle,
and the pillars or heads of the churches being seated in
order, and the vulgar also forcing themselves in on all hands,
confusedly and promiscuously, as usual, many things were
usefully and happily transacted, for the benefit of the church
and the kingdom.” In a great council held at Westminster, gim. cone.
May 18, A. D. 1127, the conduct of the crowd was so out- *™ ii- p. 3
rageous as to puta stop to the proceedings.

The inconveniences resulting from such promiscuous as-
semblies, naturally dictated the necessity of a change which
took place in the reign of King John, when a distinction §
began to be made between the barons majores et minores, Voo Baro.
the former of whom claimed the right of being summoned
by a special writ, and the latter, who held land of inferior
value, or smaller parcels of land, immediately of the king
by knight’s service or escuage, were summoned by a gene-

30 -

Co.ilnll.
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cHAP. ral writ directed to the sheriff of the county. These ba-
X VI. rones minores were either milites, armigeri, or generosi,
EDWARD that is, knights, esquires, or gentlemen, who, although they
had not the dignity of lords, were lords of manors, and
had their courts-baron. From this period we find that, al-
though every lord of parliament was a baron, yet every
baron was not a lord of parliament, until he was summoned
by special writ to parliament. It is said by Mr. Camden,
Bran"™ on the authority of some ancient writer whom he does not
name, that no person, though possessed of a bareny, should
come to parliament without being expressly and particular-
ly summoned by the king’s writ; for which it is assigned
as a reason, that owing to the seditions and troubles of the
times, the king claimed to himself the right of excluding
from the parliament such as he thought proper; but these
claims being expressly contrary to the provisions of the
Magna Charta of King John were successfully resisted by
the greater barons. The words of the charter are these,
“to have a common council of the kingdom, to assess an
aid otherwise than in the three foresaid cases, or to assess 2
scutage ; we will cause to be summoned the archbishops,
bishops, and greater barons, particularly by our letters, and
besides we will cause to be summoned in general, by our
sheriffs and bailiffs, all those who hold of us in capite.” It
is true that this clause is omitted in the charter of Henry
III. which is commonly found in our books; and of course
it was not the intention of the king to give up what he
conceived to be his prerogative, but he was too weak to
maintain it against the power of the nobles, which was op-
Matt. Pusie, posed to him. On one occasion, as reported by the.bisto-
A.D. 135, rian, King Henry III. called a parliament at Westminste
in 1225, when several of the peers being absent for want
of writs of summons, the barons refused to proeeed to
business, sine paribus suis absentibus.* )
Peersof Henceforth the right as well as the obligation to sit 0
Parliamest. parliament was confined to all the greater barons, ‘f"w’
whatever was the distinetion between them as to their titles

Chap. 14,

* Without the rest éf the peers, who were absent.
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and dignity, were peers or equals in their public capacity
as members of parliament. As to the different orders and
names or titles of nobility, those of earl and baron were
the most ancient, and the only ones mentioned for some
time after the Conquest. These, as well as other dignities
existing in Europe at that period, were of feudal extraction,
and being annexed to the possession of certain lands, were
created by charter, containing a grant of the estate to which
the dignity was annexed. Thus, when a king created an
earl jor a baron, he created an earldom and a barony, to
which was originally annexed a certain jurisdiction; and
such a grant was called by the feudists a feudum nobile,
because it conferred nobility on the person to whom it was
granted. There are no records extant of any such grants
among the Saxons, although there can be no doubt but they
were made on the feudal principles. The name and dig-
nity was purely Saxon, from eor! and er, honor, and cor-
responded to the comes of the Latin. Those on whom this
dignity was conferred had commonly a jurisdiction over a
whole province or a county, whence the name of vice-comes
was applied to the sheriff, who performed the duties of the
comes or eorl.

Earldoms were sometimes granted after the Conquest in
such manner, that to the grant of an entire county were an-
nexed jura regalia,* whereby it became a county palatine,
and the person on whom it was conferred acquired a royal
jurisdiction and seigniory,as in the case of Hugh Lupus,
who was created Earl of Chester. But for the most part,
where the king created a person an earl, he granted him
only the tertium denarium, or a third part of the profits
arising from the pleas in the county court. In aftertimes,
lands were sometimes granted to a person to hold per ser-
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vitium unius comilatus, whereby he was created earl of Hoa.s. 10.

that county, and had a certain jurisdiction annexed to the
grant ; but finally it became the practice to confer the dig-
nity and title of an earl without any thing further annexed
to the grant.

* Royal powers.
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Tt is impossible” says Mr. Cruise, ‘“ to ascertain at what
period the possession of an earldom ceased to confera
right to be summoned to parliament as an earl.” ¢“Butit
appears,” he adds, ,‘from our ancient records, that one
great honor (namely, the castle and honor of Arundel) re-
tained that quality for a considerable time. In the 3d of
Charles I. Thomas Earl of Arundel obtained a private act
for annexing the castle and honor of Arundel to the title,
name, and dignity of Earl of Arundel.

Barons answered, as before observed, to the thanes of the
Saxons. The barons of the Normans, as well as the thanes
of the Saxons, held certain lands of the king, by reason of
which they performed, among other services, that of attend-
ance upon the king in his parliaments or elsewhere, as the
occasion required.

The title of duke, though unknown in England until the
reign of Edward I1I. when he created his eldest son Duke
of Cornwall, yet had existed for many centuries in other
countries, and like the preceding it was derived from the
office or service which was performed for the king. Duke,
from the Latin duz, and duco, to lead, were properly the
leaders of the armies, wherefore among the Saxons they
were called herefochs, from here, an army, and fohen, 10
lead. The earls and heretochs of the Saxons were original
ly elected at the county courts, in the same manner as th.e
sheriffs; but as their influence in the state increased, ther
office became hereditary. Thus, both by reason of their
office and their tenure, the nobility of the realm, whatever
title they were distinguished by, became peers of parlia-
ment and hereditary counsellors of the crown.

As the number of the barones minores was, owing to the
many alienations and minute subdivisions of property, be-
come exceedingly large and troublesome, the king W4
obliged to direct a general writ to the sheriffs of counties, to
send two ormore knights from the several places specific
in the writ, to be returned to sitin parliament as the repre-
sentatives of the rest. The representatives of these l?fer:-
or barons being usually knights (or such as held a knight's
fee at least), and returned out of every county, Weré i
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nominated Knights of the Shire, as those that were return- cua p.
ed from particular towns were named Burgesses. XvI.
¢ In what manner and at what time the election,” says ED}WAkD
Blackstone, ¢ of those knights of the shire was invested in :'"xum,
the county at large, which was formerly confined to the te- Tractey abi-
nants in capite only, is a point pretty difficult to deter- "
mine.” The first writ of summons to elect and send Aritsor

Suiminons

knights, citizens, and burgesses to parliament was issued sor cteciing
knights_ and

in 49 Hen. IIl., before which, as Mr. Prynne observes, bwﬁ:;u
there are no memonals or evidences of any such writs. Pnrl “snu,
This happened at the time when the king was in the power
of the Earl of Leicester, who, wishing to make himself
popular, and to set about the reformation of abuses, hit up-
on the scheme of causing four knights to be chosen of each
county.

From this period, general and full parliaments consisted
for the most part of all the clergy and laity who held of the
crown by barony, and were summoned by particular writs,
and of the representatives of all the smaller barons, and
citizens, and burgesses. But the smaller barons were very prqy,
differently represented, in different counties, and at different ™"*
times ; in some by one, in some by three, and in some by
four commissioners, and the representation of cities and
boroughs was still more unsettled. The statute of West. 1
was made in a general parliament of the archbishops, bish-
ops, abbots, priors, earls, barons, and all the commonalty of
the realm. At a parliament holden at Srhewsbury, in 1283, ., u....
after the conquest of Wales, two commissioners were cho- *%:
sen from each county, and two from twenty-one cities. In
the parliament at which the stat. Westm. 3 was passed, the
prelates, earls and barons were first summoned on the 1st
of June; and, on the 14th, the king sent letters to the sher- Brady’e
iffs, acquainting them that the earls and other great men jjroduct
having made some requisitions about which they wished to
consult others of the county, he desired each of the sheriffs
to cause two or three of the most discreet knights to be cho-
sen and sent to parliament, three weeks after Midsummer
at furthest ; but burgesses were probably not required to at-
tend, as no mention is made of them.
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The first regular summons we meet with for the elec-
tion of Burgesses was in the 23d year of Edward I.; but
on many occasions there was no mention made of either
knights or burgesses. If, therefore, any inference can be
drawn from the practice of the times, it is clear that the
commons were not as yet looked upon as any essential part
of the legislature.

Attendance in parliament was indeed, at this period, a
thing less sought for by the commons than by the kings,
who were well pleased to give the people a voice in the le-
gislature, as a check upon the domineering temper of the
nobility. The Commons, on the other hand, feeling how
little weight they had in the deliberations of the parliament,
considered the burden of attendance to be greater thanthe

- honor.

Bradys
urgns,
5. 5.

Rot. Parl.
49 Ed. III,

For the same reason their constituents, who had to pay
them wages, were sometimes glad to obtain an exemption
from sending commissioners, and pleading poverty would
apply to the sheriff, that they might be excused or overlook-
ed. The number of representatives, therefore, sent by each
city or borough, and also the number of boroughs or cities
sending members, remained very long variable and unset-
tled. But at lengh the general rule of sending two mem-
bers from each county, city, and borough, became by long
usage established into a law, and in this manner the elec-
tive franchise was, by means of the king’s writ, conferred
on the several places which have enjoyed it for some cen-
turies past.

As the summoning of the barones minores was heretofore
a part of the king’s prerogative, which he was left at liberty
to exercise at his own discretion, the writs of those times
were very particular in describing the qualifications of those
who were to be returned as representatives. The elec-
tors were to choose not only actual residents in counties,
cities, and boroughs, but the fittest and most discreet, as al-
so the stoutest men, potentiores ad laborandum, that they
might be able to endure the fatigue of the journey and of
the close attendance. Also by an ordinance of 46 Edw.
I11. it was enjoined that no lawyer should be elected ; but
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Lord Coke, who is not a little displeased at this invidiouscuap.
exclusion, maintains that parliamentary writs, no more than X VI.
original writs at common law, could be altered but by act ED}ARD
of parliament. Certain it is, that since parliaments have
acquired an mdependent voice in the legislature, our kings

have ceased to exercise this prerogative.

For some time, the inferior clergy, like the laity, had !ntmd *158.
their representatives, called procuratores cleri, who, to- Dugdaers
gether with those of the laity, were called the Commons. g:;l i
They continued to sit with the laity until the reign of Ed- Con Convoo. voo.
ward III. when, as they had not a voice like the laity, they Co. 4 Tnst.
withdrew to their convocations; and, as the king did not
insist on their attendance, they by degrees lost their right
to a seat in the lower house, although they afterwards
made an attempt to recover this right.

The mode of electing knights of the shire and burgess- Mode o
es was probably regulated by the usage which had obtain- bnighes and
ed of electing sheriffs, coroners, and others, at the county
courts, by the suitors or freeholders. That such was the
practice in this king’s reign may be inferred from what is
known in after times to have obtained, rather than from
any direct notices on the subject.

As to the frequency of parliaments it is difficult to de- Froquency of
termine precisely what was the practice among the Saxons.
The Mirror says, it was ordained by Alfred, that there Mirde.
should be a meeting of these councils twice a year, or =3
oftener if needful, to treat of the government of God’s
people, how they should keep themselves from sin, should
live in quiet, and receive right; but it may more reasona-
bly be inferred from the records of those times, that the
Saxon kings assembled councils as often as the exigency of gfeim:
the times required, particularly when the defence of the Jpok ges.
country against invaders called for the united efforts of all Pi™
subjects.

After the Conquest, the Norman practice was introduced ., pi...
of the king’s holding a great court at the three principal fes- Exches. 1,2
tivals, namely, Christmas, Easter, and Whitsuntide, which
was attended by his vassals, both for purposes of pomp as
well as of state. This, from its regularity, was called cu- fgmo®
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cuHAP. ria de more,* or curia de more coadunala,t to distinguish it

XVI. from those meetings which were assembled by the king on

EDWARD particular occasions, and sometimes called conventus proce-

rum ex preceplo vel edicto regis;} but afterwards conci-

lium regni,|| &c. In this manner parliaments were assem-

bled at the discretion of the king, without any interference

on the part of the barons, until the reign of John, when the

latter was compelled to call a meeting, and to sign Magna

Charta, by one provision of which the king bound himself

to call a parliament for the assessment of any, except the

Tooows customary aids. Although this provision was not inserted

¥X%  in the Magna Charta of Hen. III. yet the king thus virtually

lost the discretionary power of calling parliaments; and by

the stat. 4 Ed. III. c. 14, and 36 Ed. III. c. 10, it was or-

dained that there should be a parliament once a year, or

oftener if needful ; after which period, their prorogation

and adjournment, &c. became more and more subject to
parliamentary regulation.

Hanner of The manner of assembling parliaments was, as before

parliaments. observed, by means of the king’s writ or summons. When-

ever the king de advisamento concilii sui, that is, by the

advice of his privy council, resolved to have a parliament,

writs of summons were sent out of Chancery for the pur-

Regist.951, POS€ of convening this assembly. On the introduction of

Co.4lnst.  gpecial writs, their style was varied, according to the quality

of the persons summoned. Before the reign of Edward

II1. the temporal lords of parliament were commanded

by the king’s writ to appear in fide et homagio quibus

nobis tenemini ;§ but in this reign they were sometimes

commanded in fide et homagio,T and sometimes in fide el

ligeancia,** according as they were barons by tenure or

otherwise ; since that period they have been constantly

commanded in fide et ligeancia, because, as Lord Coke

observes, there are no feudal baronies in respect whereof

*The regular court. 1 The court regularly assembled.
t An assemblage of the principal men by the order of the king.

I The great council of the realin.

§ Upon the faith and homage, whereby you are bound to us.

T Upon faith and homage. ** Lipon fealty and allegiance.
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homage is to be done. Ecclesiastical barons were com- caP.
manded by the king’s writ to be present in fide et dilectione X V1.
quibus nobis tenemini.* The writs to the law officers, who EP}YARD

were called to give their assistance in the upper house,

Regist. 261,

but had no voice, had the words ¢ ut intersitis nobiscum et {4 1=

cum cateris de concilio nostro,”’t and sometimes, ‘nobis-
cum super pramissis tractaturi vestrumque consilium im-
pensuri;”’{ but the writ to the barons of the Exchequer
ran thus, “quod intersitis cum preelatis, magnatibus et pro-
ceribus super dictis negotiis tractaturi vestrumque consilium
impensuri,”|| a difference which still continues.

Among the Saxons the king appears always, or at least
for the most part, to have taken a personal concern in all
public matters, and consequently to have been present and
presided at the national councils; but after the Conquest,
our kings being frequently called out of the realm to attend

foreign wars, it was usual for the king’s person to be repre-

sented by the guardians of England, and finally by commis- &
sion, under the great seal of England, to certain lords of
parliament. It was necessary, at all times, that the king’s
majesty, either in person or by representation, should be
present, the king being, as Lord Coke observes, the caput
principium et finis§ of every parliament. Without him a
parliament could have no existence, nor could it make a
beginning, but by the royal presence, either in person or
by representation.

4 Inst.

The sessions of parliaments were for many reasons short, $usioe of

at the early periods just referred to, particularly as the
public business was despatched without much debating.
In proportion as the two houses advanced towards inde-
pendence, the proceedings in parliament became more or-
derly and also more multifarious. For some time after the
barones minores, or Commons, were summoned to parlia-

*Upon the fealty and love, whereby you are bound to us.
1 That you be present with us and others of our council.
1 To treat with us and give your counsel upon the premises.
|| That you be prescnt with the prelates and peers, to treat and give
counsel conceming the matters aforesaid.
§ The head, the beginning and end.
31
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ment, they continued to sit in the same house. But this
was not uniformly the case, for in the reign of Ed. I. the
representatives of cities and burghs, who were summoned
to the parliament at Shrewsbury, A.D. 1283, appear to
have met at the village of Acton Burnell, while the rest of
the parliament sat at Shrewsbury. It should seem, like-
wise, that, in this same year, there were three parliamepts
sitting at the same time in three different cities, namely,
York, Durham, and Northampton, to each of which the king
sent commissioners to represent his person, while he was
engaged in the conquest of Wales. But although sitting
in the same place, yet these two estates of the realm grad-
ually became more distinct, and, as early as the reign of
Edward III., their deliberations were carried on apart.

Parliaments were usually adjourned to some other day,
when any number of the Lords and commons were absent,
and the declaration put off until all the members were
come, and the parliament was full. All members were
bound to be present, and not to depart before proclamation
without licence. : .

The Lords sometimes, and the Commons frequently,
were called over by name, the first day of the parliament’s
sitting, when absentees, who could not reasonably excuse
themselves, were punished by the king, those among the
clergy by the archbishop, at the king’s command.

At what period the parliament began to sit permanently
in two separate houses, is no where mentioned by ancient
writers, as this doubtless grew silently into practice with-
out exciting any particular observation. Lord Coke ob-
serves, that while they sate together they had no continu-
al speaker but after consulting among themselves, they fix-
ed on some individual to deliver their resolution. Whence
he infers, that the period of their division may be best
known by the circumstances of their having a continual
speaker ; which probably commenced at the close of Ed-
ward II1.’s reign, when the commons sat in the chapter-
house, of the Abbot of Westminster. The first on record
who was chosen to the office of Speaker, in the first par-
liament of Richard II. was Peter de la More, knight of the
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shire for the county of Hereford. After the regular sepa-
ration of the two houses, it appears that the knights of the
shire were distinguished by the name as a separate order
from the commons, who included the representatives of the
cities and boroughs, and, on some occasions, it should
seem, that they were not always united in their delibera-
tions, the burgesses, being sometimes detained after the
dismissal of the knights, to consult on matters which pecu-
liarly concerned the respective places they represented.
It is, however, worthy, of observation that in the reign of
Edward III., the parliament, as to its constitution, and as to
its forms of proceeding, began to assume the settled form
which it has since acquired.

On the opening of parliament, the king, or those appoint-
ed to represent him, declared, in the presence of the
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Lords and Commons, the purpose of their meeting for the *

redress of matters touching the church and the affairs of
England If a bishop was lord chancellor, he took a text
in Latin, and discoursed upon it; but when a judge was
lord chancellor, he recited the causes of parliament in the
form of an oration, after which the Commons were requi-
red, in the king’s name, to make choice of their speaker,
the king having previously nominated, as in the case of a
congé d’ elire of a bishop, some discreet and learned man
whom the Commons might elect.

This being done, the person on whom the choice fell,
used, with great profession of his own inability, to entreat
them to fix on some one of greater ability, to undertake so
weighty a charge, and after being constrained to take the
chair, he then prayed leave;to disqualify himself before the
king : wherefore, on being presented to the king, in the
Lord’s house, he used to renew his protestations of inability
to discharge the office. Sir John Cust was the last speaker
who, in 1761, adopted this language of diffidence, since
whose time the ceremony of addressing the throne by the
speaker has been laid aside.

Humble ad-
dress of the
speaker.

Co. 4 Inst.

But this tone of modesty and humility was not confined ,
to the speaker of the lower house, for it was adopted by e Com-

the Commons in all their proceedings, both towards the king
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cuap. and the upper house. Their wishes and suggestions were
X VI. conveyed in the shape of petitions, which usually began
EDWARD with Vos poveres communes prient et supplient, “ Your
Purl.Hie, poor Commons beg and pray,” and concluded with the
i 315 conjuration Pour Dieu el en euvre de charité, * For God’s
sake, as an act of charity.” To the upper house they
Jooked for guidance and instruction; and when any matter
of difficulty came before them, they petitioned that certain
prelates and barons might be allowed to come to them and

asssist them with their advice.
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CHAPTER XVII.

EDWARD IIL

Redress of Grievances.—Receivers and Tryers of Peti-
tions.— Legislation.— Laws and Constitutions.— Char-
ters.—Statutes and Ordinances.—Acts of Parliament.—
State of the House of Commons.—The Revenue.— Tem-
poralities.— Corrodies and Pensions.— First Fruits.—
Feudal Profits.—-Deodands.-— Profits from the Courts.
Farming of Boroughs.—Impositions upon the Jews.—
Customs.— Aids.-— Talliages.-— Assessments of Tenths
or Fifteenths.—Subsidies.— Questions of General Po-
licy brought before Parliament.-—House of Lords a
Court of Judicature.—Judicature in the Council.— Cri-
menal Jurisdiction.—Impeachments by the Commons.—
Law and Privileges of Parliament.—Privilege of Per-
son.—Liberty of speech.—Privilege of Hunting in

the King’s Forest.—Proxies.—Protesting.—Wages of

Knights and Burgesses.— Going armed during Session
of Parliament prohibited.

Havine taken a general view of the origin and consti-
tution of parliaments, from the earliest periods, it now re-
mains to consider the business which engaged the attention
of these national assemblies at this time.
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. The redress of grievances being one of the prmclpal A.D.1372.

ends of assembling parliament, every facility was given to
the subject to convey his wants to the throne; accordingly,
on the first day of parliament proclamation used to be made
at the door of the house, and in other public places, that
all persons, who had petitions to present, should give them
into the hands of those who were appointed to receive
them. In consequence, petitions were presented, from all

Redress of

grievances.

Ryl. Plac.
Parl. 240.
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CHAP. sorts of persons, and on all sorts of subjects, both of a public
XVII. and a private nature, some of which were frivolous, and
EDWARD many belonged to other jurisdictions, so that, for the great-
er despatch of business, the king appointed a certain num-

ber of the peers and bishops, called, from their office, Re-

Receivers _cejvers and Tryers, to receive and examine the petitions ;

and tryers of . . . .
pecitions.— and, with the assistance of some justices, as also some

Bt i, Masters in chancery, and civilians, as attendants, to distin-

il 408. guish such as belonged to the jurisdiction of parliament
from those which did not, and to give the petitioners an-
swers suited to the nature of the petitions, and the griev-

2IELTI.  ances complained of. If it were a matter that concerned

2-9,7,  the council, the answer was Veigne devant la consail et
declare la matiere contenue en la peticioun:* if a ques-
tion of revenue, Soit mande as tresorier et barons de P’ Ex-
chequer,t &c.: if the petition related to any of the king’s
charters or grants, it was Soil cette pelicioun maunde. en
chancellerie:} but if it were a question of eommon law,
the answer was Sue a la comein ley, or Sue brief de tres-
pass.| &ec.

Legislation. The principal matters which came before parliament,
besides the redress of grievances, and answers to petitions,
were, the making of laws, and furnishing the king with
supplies.

In the making or altering of laws, it is evident, from all
historical documents, that the thanes of the Saxons, and the
barons of the Normans, were usually consulted, so as to
obtain their concurrence ; but it does not appear that the
consent of parliament was necessary to give force to a law,
even long after it was regularly constituted. The king
performed all legislative acts frequently by himself, and in
him resided all the authority which was essential to render

Reeves’ His. any measure binding. ¢ The very frame, indeed,” says Mr.

Eng. La . . .
i.ge. " Reeves, “of such laws, as were sanctioned with all possi-

* Go before the council, and state the matter contained in your pe-
tition.
t Let it be referred to the treasurer and the barons of the exchcquer.
{ Let this petition be referred to the chancery.
- || Sue at the comumnon law, or bring an action of trespass.
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ble formalities, carried with them the strongest appearance cua p.
of regal acts. If a law passed consilio baronum suorum,* xvm.
it was still rex constituit.”t And in another place, he adds, BvWARD
“It is the king who grants, directs, ordains, and provides, yq.;;.354.
sometimes by his council, sometimes by the assent of the
archbishops, bishops abbots, priors, earls, and barons, and
sometimes, by the assent of the commonalty is added. In
some there is no mention of any concurrence of any part of
the legislature.” William the conqueror, and those who
preceded him, spoke, for the most part, in the first person,
in their laws, as hoc quoque preacipio vel prohibeo,} and
although, in some laws, he adopted the plural form, yet
the style seems to have been chosen for purposes of regal
pomp, rather than from any idea of associating others with
himself in the act of legislation.

As the form of a charter was not an unfrequent mode of
making laws, this was naturally a royal act in the shape of
a grant emanating from the sovereign, and deriving its va-
lidity solely from the authority of the person by whom it
was conferred.

While the royal power was exercised, in the adminis-
tration of justice, or in matters not immediately affecting
the interests of the barons, it was not expedient to obtain
their concurrence. Hence, we find, that king Edward I.
fined and imprisoned his judges, in the same manner as
Alfred the Great among the Saxons had done before him,
by the sole exercise of his authority: so, likewise, the es-
tablishment of English Law in Wales, Ireland, and Scot-
land, were acts of the king, without the intervention of
parliament. When, however, the interests of different
classes in the community became more diversified and
complicated, and the necessity of observing a form and or-
der, in all the public proceedings, became sensibly felt, the
practice of submitting all laws to the revision and approval
of parliament became gradually more and more establish-
ed. Nevertheless, we find that, in the reigns of Edward

* By advice of the barons. t The king hath ordained.
{ This I command, or prohibit.
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I. and II., some laws, which acquired the force of statutes,
were penned in the shape of writs, as the stat. Circum-
specte agatis, 13 Ed. I. the stat. de Militibus 1 Ed. II.
When, therefore, it is said, that a law, made without the
assent of the lords, or of the commons, was void, it must
be understood of a period much later than that which we
are now treating of.

Before the Conquest, all public acts were called laws,

" if they related to seeular matters, and constitutions, or can-

ons, if they related to ecclesiastical matters. They emana-
ted from, and were probably penned by the king, after
which they were laid before his witan, or wise men, and
nobles, for their econcurrence ; wherefore, these codes were
commonly prefaced in this manner, ¢ Rex consilio sapien-
tum suorum et procerum instituit.”* These laws were
very simple, concise, and comprehensive, eontaining little
more than general prohibitions against certain things, some -
times coupled with the punishment against the offenders,
and sometimes with only a reference to the judgment of the
courts and ministers of justice, to whose discretion, it ap-
pears, that all the details of administering justice were left,
according to the forms and customs of the place.

After the Conquest public acts were altered in their
style and form, being, for the most part, delivered, either
in the form of a writ, or a charter, of which there are
nunmerous examples, from the time of the Conqueror to
that of John, particularly the charters of Henry I., of Ste-
phen, and of Henry II., which were spontaneous acts of
the several kings, and so far distinguished from Magna
Charta, which was obtained from John by an act of force
on the part of the barons.

Other public acts were termed assise, as the Assize of
Arms, in the reign of Henry II., and the Assize of Bread
and Beer, in the reign of Heunry III., &c. 6r Constitutions,
as the Constitutions of Clarendon, or capitula, that is Ar-
ticles of the Crown. After the parliament acquired a
voice in the legislature, public acts began to be distinguish-
ed by the name of statutes, from stafutum, that which was

* The king hath decreed by the advice of his sages and nobles.
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decreed, or appointed, signifying what was decreed by the cma ®.
king in parliament. It appears, however, that a distinction X VIT .
was made, in this reign, between a statute and an ordin- ED:’;‘\RD
ance. Ifabill did not demand novel ley,* thatis, if the o " .
provision sought for in the petition wasin conformity with erdinensss.
the law, as it then existed, it acquired, by the royal assent,

given by the words le roy le voet,i all the force of a law

before it had passed the great seal, or was entered on the

roll called the statute roll. In such case it was called an
Ordinance, and was considered as a measure of a tempora-

ry nature, that might be altered at the pleasure of the king.

A statute, on t and, being, as the name implies,
something of a ble and permanent character, that

was intended to torm a part of the settled law of the land,

it was framed with more deliberation, and, for the most part,

with the advice of parliament, and was afterwards inserted

in the statute roll. Thus, we find on one occasion, the king Rot. Puil.
asked the commons, whether the things granted to them, Ed m.ss.
which were new and not before known, should be granted,

by way of ordinance or statute ; to which they answered,

that it was good to have them by way of ordinance, and not

by statute, to the end that if any thing required amendment,

it might be amended. On another occasion, the king, by

the assent of the Lords, made answer, that laws and pro-

cesses, heretofore used, could not be changed without ma-

king new statutes. Halers Hist.
m. Law,
There appears, likewise, to have been a difference in the «1-

manner of publishing statutes and ordinances. After the
statute was entered on the statute roll, the tenor thereof
was annexed to proclamation writs, directed to the several
sheriffs to proclaim it as law in their counties. Ordinances
were never proclaimed by the sheriff, but the commonswere
sometimes charged, by the king, to make them known, on
their return into the country, as in the case of an ordinance
on the roll, referred to above, for regulating wearing ap~
parel, they were enjoined to publish it so that every one
might wear apparel agreeable thereto.

* A new law. t The King wills it.
32
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Acts of parliament were now, for the most part, drawn up,
in the form of a law, by a committee of bishops, and others
of the king’s council, and then signed; after which they
were reported audite et publicate* to the king and his
whole council, that is, the whole house of pailiament, and
being approved of, they were committed to writing for a
perpetual memorial, and that they might be strictly obser-
ved.

Although the Commons were very active at this period,
they had but a very subordinate part in the office of legis-
lation. Their assent was not deemed, in any shape, essen-
tial in the passing of a law. They were but petitioners,
having the liberty of offering their petitions to the king
and the upper house. In the statutes of Edward I. the
assent of neither Lords nor Commons is mentioned, and in
many of the statutes of this period the Commons are not
so much as named; when they are mentioned it is only in
the character of petitioner, the assent of the Lords being
expressed in contradistinction to the complaint or request
of the Commons, with the exception of some few cases,
in the reign of this liberal prince, in which the law is said
to be passed with the assent of the Commons. The peti-
tions of the Commons, whether for the altering of the old
law, or the making of new ones, were assented to, or de-
nied them, wholly, or in part, at the discretion of the king.
In this reign they began to lay claim to more attention,
and renewed their petitions on the same subject when they
wished to carry any measure. Sometimes the king would
intimate that, il s’avisera,t he would consult with his coun-
cil, a term which has since been employed to denote a re-
fusal on the part of the king; but being understood literally
at that time, the Commons did not fail, when the answer
was not given with sufficient despatch, to remind the king
of their wishes: thus, in the 21st year of this king, when
their petition about errors in the court of Exchequer was,
as they chose to suppose, forgotten, they renewed it in the
next year; so that, by a course of persistance, they some-

*Heard and published. tHe will consider of it.
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times succeeded, even after a lapse of years, in getting the
subject of their petition passed into a law.

When any law was passed, in consequence of the peti-
tion of the Commons, but not in the form in which they
proposed it, they were now grown bold enough to remon-
strate ; thus we find them praying, in the 22d year of this
king, that the petitions, answered in the last parliament,
might not, under pretence of any fresh bill or petition, be
changed or altered. The. king, who evidently showed a
strong inclination to favor the pretensions of the Commons,
declared in parliament, that the petitions, showed by great
men and the Commons, should be affirmed, as they were
granted, some by statute, others by charter or patent; and
they should be delivered to the knights of the shire, without
their paying any thing. Nevertheless, it appears to have
been understood, in this and several subsequent reigns,
that nothing could be claimed, on the part of the Commons,
but what was expressly granted, and their concurrence
would be asked only in such matters as the king thought
proper.

The next matter, of parliamentary notice in this day,
was the settling the king’s revenue, or furnishing the king
with suppliés. The revenue of the crown had, hitherto,
been derived from a variety of sources, sanctioned, either
by the common or the feudal law; but as many of these,
particularly of the latter kind, were indefinite in their
amount, they were levied at the discretion of the king, until
the reign of King John, from which period the king’s reve-
nue was distinguished into ordinary and extraordinary ;
that is, into that which had subsisted in the crown time out
of mind, and that which, although levied by a customary
exercise of the royal prerogative, was indefinite in point
of quantity, or only called for as the occasion demanded.
To understand the state of the law, as regards the king’s
revenue, it will be necessary to consider, more particularly,
some of the principal sources from which it was derived.

The temporalities of archbishops and bishops accrued,
while the sees were vacant, to the king, as head of the
church and the founder of all archbishoprics and bishoprics.
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This principle was recognised, and acted upon, in the time
of the Saxons, as has already been clearly shown; but.

EDWARD there was this difference before and after the Conquest,

1L

Penszions.

First frwite.

Co. 3. Inst.
154.

that the Saxon kings, being remarkable for their piety, and
concern for the interests of the church, did not turn this
to their own advantage, as the Conqueror and his son Wil-
liam did, who are said to have kept the sees vacant for a
length of time, with the view of enjoying their profits.
To remedy this evil, Henry I.,in his chapter, expressly
renounced these advantages, which were to the detriment
of the church; and his charter was expressly confirmed, in
this particular, by his successors, to the present period. Of
course this branch of the king’s revenue became compara-
tively insignificant. Another ecclesiastical source of reve-
nue were corrodies and pensions. Corrody in the Latin of
the middle ages corrodium, or corredium, from con and edo,
to eat together, signified properly, eating with another ; and,
in law, the allowance of money, meat, drink, and clothing,
due to the king, from an abbey or religious house, of which
he was the founder, for the support of any one on whom
the king might choose to bestow it. Pensions, from pendo,
to pay, signified a sum of money given to one of the king’s
chaplains, for his better maintenance, until he was provi-
ded with a benefice.

Of the primitie, or first fruits, that is, the first year’s pro-
fits of every living, and the decime, or tenth part of the
annual profit of the living, I omit to speak here, under the
head of the king’s revenue, because they were not conver-
ted to the use of the crown until the reformation ; but they
had their origin in the reign of Henry I11., when a rate or
valor of ecclesiastical benefices was made, under the diree-
tion of Pope Innocent IV., and another valuation was made
by order of Pope Nicholas I11., A. D. 1292, to Ed. I., which
is still preserved in the Exchequer. The object of these
valuations, on the part of the papal see, was to secure a part
of the church revenue in England as in other countries,
particularly from the foreign clergy, on whom, through its
influence, many benefices were bestowed. What steps
were taken, in the reign of Edward I., to defeat this scheme,
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by the statute of Provisors, and others prohibiting church cuap.
property from being carried out of the realm has already X vr1.
been shown elsewhere. EDWARD

The feudal sources of revenue, namely, wardships, mar- me pro-
riages, reliefs, aids, escheats, and the like, were, for the o
most part, sufficiently defined by the feudal law, so as to
prevent all questions ; but, it appears that in Glanville’s
time the reliefs of barons were levied at the king’s pleas-
ure, and that in consequence, it was provided, by a clause
in Magna Charta, that they should not exceed the antiqu-
um relevium,* or that which had been customarily paid.  Ante,p .

While military service was performed in person, its ex-
tent, according to the proportion of each man’s property,
was exactly defined ; but, when the pecuniary compensa-
tion, called scutage, began, as before observed, to be recei-
ved in its stead, it became necessary, for the quieting of
men’s minds, that the rate of payment should ‘be assessed
by parliament. In the time of King John, this was included
among the extraordinary aids, which could not be levied
without the express consent of parliament; but in the char- yug. char.
ter of Henry III. the scutage was fixed at the same rate as .5
it had been in the time of Henry II. Subsequently, how-
ever, scutage was demanded also by the barons of their te-
nants, which made it necessarily a subject of parliamentary
regulation.

The ordinary aids, namely, pur faire fil chevalier and
pur file marier,t were levied at the discretion of the lord,
before the reign of Edward 1., when, to prevent them {rom
being excessive and outrageous, it was declared that for
the future there should be taken of a knight’s fee twenty
shillings, and the same sum of land in socage to the amount
of twenty pounds; and so in proportion. In confirmation
of this statute it was declared, that a reasonable aid, in
such cases, should be levied of lands holden in capite, ac-
cording to the above mentioned rule, and no other way.

Westm. 1.
1Ed.Lec.
36.

* Ancient relief.
1 To make (the Lord’s)son a knight, and for the marriage of his daugh-
ter.
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The branches of revenue of a political nature, which the
king had enjoyed by his royal prerogative from time imme-
morial, were wreck, treasure-trove, waifs, strays, forfeit-
ures, amercements, and the like, of which sufficient mention
has already been made.

Among the judicial branches of the king’s revenue, that
of deodand is most entitled to notice. Deodand, from Deo
and dandum, that is, literally, something given to God, was
a forfeiture made to the king, to be distributed for pious
uses as a sort of expiation for the offence ; or, as Fleta ex-
presses it, “ pro anima regis, et omnium fidelium defuncto-
rum,”* This piece of old law was derived from the laws of
Alfred, by whom it was adopted in imitation of the Mosaic
institution ; not merely from motives of piety, but also from
those of policy, in order to punish for their negligence the
owners or users of such things as did any one an injury.
To constitute a deodand, it was necessary that the beast or
thing should be in motion, by the rule in law, ¢ omnia qu®
movent ad mortem sunt Deo danda,”t as a mill-wheel, or
the wheel of a cart, while the mill or the wheel is in motion.
Of a ship or other vessel upon the high sea, or in aqua
salsa,} there was to be no deodand; but in aqua dulci,| asin
rivers, &c. there might be deodands ; because accidents in
the former case were supposed to happen from the sea, and
in the latter through the negligence of man.

Where any thing not in motion was the cause of a per-
son’s death, that part only which caused the death was 3
deodand; as if a man was killed by falling from the wheel
of a cart, the wheel was forfeited ; but when the person 80
killed was under the age of discretion, it was adjudged in
the reign of Edward II. that the thing was not forfeited ;
probably, as Sir Matthew Hale supposes, because a child
not being able to take care of itself, the fault rested with

* For the souls of the king and all the faithful deceased.
t Every thing which causes death is to be given to God.
{ Salt water

] Fresh water.
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them who had the charge of it; in the other case, the fault cra P .
was ascribed to the owner. XVII.
The profits arising from the county courts were divided EDWARD
between the king and the earls of the counties ; two-thirds p,.e, rom
belonged to the king, and a third to the latter, except in i T or
the counties palatine, where the earls had all the jura re- "*%
galia.* The king’s part of the profits was farmed from g, Ferning of
year to year by the sheriffs, together with some other mi- 334},
nor articles of revenue. In the same manner the farms of 5’,‘5‘_"'
cities, towns, corporations, or guilds, brought considerable Bemcr,
sums to the royal coffers at this period. As the cities and ™™
towns belonged for the most part to the king’s demesnes,
and the inhabitants held immediately of the king, they ob-
tained from time to time privileges both of a political and
eommercial nature, for which they, or those who farmed
the corporations, agreed to pay certain sums yearly into the
Exchequer.

To this branch of the revenue must be added another rmpositions
source which, though contrary to the humane policy of the et
present times, was sanctioned by the universal practice of
all Christian states at that period, I mean the impositions
which were from time to time laid by our kings upon the
Jews. Whatever may have been the ostensible ground
for making such demands upon this people, there can be no
doubt but it was looked upon as the price which they ought
to pay for permission to reside and trade in England. Nor
was it unreasonable that they should contribute towards
the support of the state, as they were exempt from the bur-
dens which fell upon the rest of the people. These reve- “;;’hg“‘
nues were of such importance, that there was a particular '*
Exchequer, called the Exchequer of the Jews.

The commercial branches of the revenue were known cum.
by the name of consuetudines, custuma, or customs, that is,
customary duties payable by merchants upon the exporting
of wool, woolfels and leather; of the same nature was the
butlerage, a custom of two shillings, paid to the king for
every tun of wine brought into England by strangers ; and

* Kingly prerogatives.
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prisage, a custom of two tuns of wine, payable to the king,
out of every ship importing twenty tuns or more, that is one
before the mast and the other behind, paying twenty shil-
lings for each tun, which was called certa prisa, recta pri-
8a, and regia prisa. Butlerage was the name given to the
one custom, because the king’s chief butler received it;
and prisage was so called, because it was a certain taking of
wine for the king’s use. Although these customs, as their
name imports, belonged to the king by immemorial usage ;
yet, as commerce varied, they became a subject of parlia-
mentary notice, custuma antiqua sive magna® were grant-
ed by the stat. Confirmat. Chart. chap. 11, to the king for
transportation of three things, that is, wools, woolfels, and
leather ; that is every sack of wool, containing thirty-six
stone, and every stone fourteen pounds, half a mark; for
three hundred woolfels, half a mark ; and for a last of lea-
ther, thirteen shillings and four-pence, to be paid as well
by strangers as by English. By a statute in the 21st year
of this king, a subsidy of cloth was granted, which was the
first act of parliament which gave any such subsidy.

From the above view of the king’s ordinary revenue it
may be seen, that our kings had hitherto been abundantly
supplied with every thing that was needful both for purposes
of state and their own private support, without applying
to parliament for any aid ; but by reason of the grants and
concessions made at different times, and the relinquishment
altogether of some branches of the revenue as before neti-
ced the king’s revenue had at this period experienced con-
siderable diminution from what it was at the time of the
Conquest. This, added to the frequent and expensive
wars which had been carried on by some of our kings, ren-
dered it necessary to supply the deficiency by levying taxes
upon the subject, under the general name of aids or tal-
liages. Aids, which was a feudal term, was also employed
to denote that which was raised upon the people to aid
the king upon particular emergencies. Talliage, from the
French tailler, to cut, is supposed to signify a portion or

t The ancient or great customs.
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grant cut off or taken from a man’s possessions ; butit may cmar.
with more probability be derived from the Latin fallia, a XVII.
small twig ; whence tally, a small stick, for the purpose of EP}YARD
reckoning upon by means of notches or marks; also the o,
reckoning itself, and talliage, a levying of money accord- §&.
ing to a rate or assessment. These talliages were differ- §'o~
ently named, according to the circumstances under which

they were imposed ; thus Danegeld was formerly a talliage

for raising money to be given to the Danes; hidage was a

talliage of so much money, payable on every hide of land ;

scutage was a talliage payable on every knight’s fee. Tal-

liage was also used in a particular sense, for the assess- o imdsw -
ments of tenths or fifteenths, that is the tenth or fifteenth )
part of a man’s moveables, which were for the most part

levied in cities, boroughs, or towns. These assessments

(a commission for which is to be met with in Matthew Mat. Far.
Paris), were at first variable; but in the eighth year of ,,
this king’s reign a new assessment of every township, bo- e
rough, and city in the kingdom, was made by virtue of the

king’s commission. This assessment was recorded in the
Exchequer, and served as a rule for all future assessments.

When these aids and talliages were levied by act of par- g ...,
liament, they acquired the general name of subsidies,

which from the Latin subsidium, help or assistance, had

the same meaning as the word aid.

Whether the parliament had any voice in the levying of
aids before the reign of King John it is not easy to ascer-
tain. Many, judging from what has since obtained, take it
for granted that no taxes were ever levied in England with-
out the assent of parliament; but this does not appear to
have been the case, at least after the Conquest. Among
the Saxons, the ordinary revenue of the crown was pro-
bably not more than sufficient for the supply of the king;
and, as the country was perpetually exposed to hostile in-
vasions and attacks, all the supplies necessary to meet the
extraordinary expenses of defending the country were vo-
ted in their national councils. After the Conquest, the
power of the crown, and also its resources, were greatly
enlarged ; so that few extraordinary supplies were wanted, S}4*-1-%-

' 33
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cHAP. and these few were levied at the discretion of our kings.
XVII. Scutage, as all historians agree, was assessed, on its intro-

EDWARD
IIL,

duction by Henry II. in whose time the reliefs of barons
were also estimated at the king’s pleasure. It is also clear
from the whole tenure of Magna Charta, that the object of
the barons was only to define the feudal burdens to which
they were subject by the common law ; and that application
to parliament was not required to be made only in case any
extraordinary supply was wanted. Although the clause on
this subject was omitted in the charters of Henry III., yet
the necessities of this prince compelled him more than once
to have recourse to parliament for supplies.

Edward I. expressly declared in the stat. Confirmatio-
nes Chartarum, as also in the stat. De Tallagio non conce-
dendo, that no talliage or aid should be levied without the
consent of parliament ; but this was to be understood with
the exceptive clause in King John’s charter, of all custom-
ary aids and impositions which the king, by force of his
prerogative, might levy at his pleasure, as he had done
heretofore. Edward III. confirmed all the charters of his
ancestors, and in point of practice adhered for the most
part to the letter of these grants; but he reserved to him-
self the right of taxing his subjects without their consent
if he found it needful. Thus, upon a petition praying
¢ That the prelates, earls, barons, commons, citizens, and
burgesses of England might not be charged but by common
assent,” &c.; the king answered, * That he is not willing
to do it without great necessity and for defence of the
realm, and where he may do it with reason.”

At the period we are now treating of, supplies were
granted by the Lords and the Commons, as also by the
clergy separately, each settling the proportions of their
goods or money which they proposed to grant, whence it
happened that the grants of these three bodies were not
only in different proportions, but also of different kinds:
one body granting a certain portion of their corn and cat-
tle, another a certain quantity of their wools, and the third
a certain sum of money. That the office of granting sup-
plies was new to the commons is clear from one circum-
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stance, that when they granted a supply of £50,000. at crAP.
a parliament holden at Westminster, in 1371, they imposed X VI1I.

a tax of 22s. upon each parish supposing the number of E"m‘“‘”
parishes to be forty five thousand, instead of which they 5 ;i

were not a fifth of that number, and of course not more ;3,4
than a fifth of that sum could have been raised. To rec- 5!
tify this mistake, the king assembled a certain number of
prelates and lords at Winchester together with half of the
knights and burgesses of the last parliament, and assessed

the tax afresh. Q.,m,,

But the deliberations of parliament were not confined to fwfy bmtxht

matters of Legislation or revenue. It was now beginning ament.
to be the regular practice to consult parliament on matters Hiet: Pacl.
of peace and war, treaties and other points of general po-

licy. Thus, in the 28th year of this king, the whole house

was informed that there was a treaty of peace between the

king and the French, and it was demanded of the Com-

mons whether they would agree. Their answer to this

was, that therein they wholly submitted themselves to the

orders of the king and his nobles. From this circum-
stance, it is clear that the Commons were at present un- ¢, 4.
used to take cognizance of such things. At the same time *

as they were called together to consult for the good of the

nation, or as the writs of summons stated ad audiendum
Jaciendum, et consentiendum ;* this indefinite commission

gave them a licence to offer whatever they thought proper

in the shape of petitions, which they sometimes did with- Pal. Hist.
out sufficient discretion. The barons in the reign of Hen-

ry II1. wanted to regulate the king’s household, and to ap-

point the great officers of the crown, as the chancellor,
justiciary and treasurer; but this the king absolutely re-

fused, at the same time sharply rebuking them for their un-
reasonableness. In the reign of this king the Commons

made a similar effort, and at first with more success. They
petitioned that the chancellor might be chosen in parlia-

ment; and the king, in his over compliance, was induced

to grant their request; but, repenting of the concession

that he had made, ke, by his writ, repealed what had been

#To hear, act, and consult.
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passed by statute ; so indefinite and unsettled was the pre-
rogative of the crown and the jurisdiction of parliament at

EDWARD this period. At the same time this king lent a willing ear

Fiist. Parl.
ii. 945,

Hist Parl.
ti. 209.

to the petitions of the Commons, and in this form they of-
fered him their advice on almost every subject of domes-
tic policy. Some of these petitions tended to restrict the
king’s prerogative in different ways, as in the following
cases:

Commons.—That every man for debts due to the king’s
ancestors, may have therefore charters of pardon, of course
out of the Chancery.

King.—The king granteth.

Commons.—That certain persons, by commission, may
hear the accounts of those who have received wools, mo-
neys, or other aids for the king, and that they may be en-
rolled in the Chancery.

King.—It pleaseth the king, so as the treasurer and the
lord chief baron may be joined in the commission.

Some petitions had respect to the administration of jus-
tice, as:

Commons.—That all men may have their writs out of
the Chancery for only the fees of the seal, without any
fine, according to the great charter, nulli vendemus jus-
titiam.*

King.—Such as be of course, shall be so; and such as
be of grace, the king will command the chancellor to be
gracious.

Commons.—That the chancellor and other officers of state
there named in the records may, upon their entrance into
the said offices, be sworn to observe the laws of the land
and Magna Charta.

King.—The king willeth the same.

Commons.—That the justices of the peace be of the
best of every county, and that, upon the displacing any of
them, others be put in at the nomination of the knights of
the said county; that they sit at least four times every
year; and that none be displaced, but by the king’s special
command, on the testimony of his fellows.

*We will sell justice to no man.
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King.—This first petition is reasonable, and the king cmap.
will see that it be done. XVIX.
EDWARD

From this specimen of petitions and answers the reader FP[}/
may form a judgment of the character and office of the
House of Commons at this period.

The House of Lords was now become a regular court of mows o
judicature, a change which had gradually and naturally court of judic
sprung out of the practices of former times. Among the ““™
Saxons, the thanes were called upon to decide in the county
courts all civil suits between persons of their own condi-
tion ; and, after the Conquest, it appears that the barons,
or tenants in capite, were bound to assist the king when Ants, p.21.
required, not only in his councils but in his courts, all the
nobles being considered as hereditary counsellors of the
crown. Of these, however, but a small number took any
active part in public matters, during several reigns subse-
quent to the Conquest. The administration of justice was An.p. 3.
left to the king and his justices in his courts, or to the king of Euf. Law.
and his council in matters of appeal, as had heretofore been
the practice among the Saxons. Until the reign of Edward
I. petitions were commonly addressed & notre seignour le
roi et & son conseil,” and appeals were said to be made
coram rege ipso in concilio,} but when petitions began to
be received in parliament, then they were said to be coram
rege in parliamento.} Hence, by degrees, the House of
Peers became a regular court of appeal; and by the stat. Tif'y ™"
14 Ed. IIL. st. 1. c. 5, it was ordained that in every par- **
liament there should be chosen a prelate, two earls,-and two
barons, who should have commission from the king to hear,
by petition delivered to them, all complaints of delays, as
well in the Chancery as in the King’s Bench and Ex-
chequer; and, after examination into the causes of such
delays, they were to proceed to take a good accord, and
make a good judgment. And according to such accord,
the tenor of the record, with the judgment accorded, were

*To our lord the king and his council.
{ Before the king himself in council
1 Before the king in parliament.
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to be remanded before the justices where the plea depend-
ed, for them to give judgment according to the record. It
was further ordained, that in case of doubt and difficulty,
the matter was to be referred to the whole parliament,
whereby the judicial character of the upper house was
fully established ; and, after a time, all causes might be re-
moved from the court of King’s Bench and the court of
Exchequer Chamber to the House of Lords, as a tribunal
of dernier resort.

The king, according to ancient usage, still heard and de-
termined, with the advice of his council, all matters which
were referred to him; but, in proportion as the powers and
privileges of parliament were extended, this extraordinary
jurisdiction was eyed with much jealousy, and restrictions
were imposed upon appeals to the king in council, to prevent
them being burdensome, frivolous, and vexatious. As such
appeals were ordinarily made by petition and suggestion,
the statute 25 Ed. III. ordained that, according to the great
charter, no one was to be taken on a criminal charge by
petition or suggestion made to the king or his council , un-
less by indictment or presentment of good and lawful men
of the neighborhood where the fact was done ; and, in civil
matters, no one was to be ousted of his freehold unless he
was brought to answer by due course of law. For the
prevention of false suggestions, the party making sugges-
tions before the chancellor, treasurer, and council, was
obliged to find surety for the prosecution of his suit; and,
if the suggestions were found to be false, he was to be
committed to prison, until he had made compensation to
the defendant for the damages he had sustained, and paid
a fine to the king.

The criminal jurisdiction of parliament was put on the
footing that it had been among the Saxons. The thanes
heard and determined all matters, both civil and criminal,
that concerned persons of their own condition. The intro-
duction of the trial by duel, at the Conquest, interrupted
this wholesome practice, which the laws of Henry II.
brought again into favour, and the provision in the great
charter finally re-established. The Lords, however, owing
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to the turbulence of the times, and their own inexperience cu A p.
in judicial proceedings, were very informal and irregular Xvrr.
on many occasions: thus, in the early part of this reign, EDWARD
they had, contrary to the clause in Magna Charta, been

led to sit in judgment on Roger Mortimer and many com-
moners, concerned in the death of the late king: but, in 4511
order to prevent this from being drawn into a precedent, § 16, .
they came.to the resolution, and caused it to be entered on i 413
the roll, that it was assented to, and agreed by, the king
and touts les grantz,* that though the peers had taken up-

on them to give judgment, with the king’s assent, upon
certain persons who were not peers, yet, in future, no

peer should be held or charged to give judgment on any
other than their peers. Hence we find, that when Sir
Thomas Berkley was to be tried for the offence of murder-

ing the king, the record runs thus, ¢ De hoe, de bono et
malo pomt se super patrlam Ideo venerint inde jurato-

res cofam Domino Rege in Parliamento suo.”*

The Commons now, likewise, took a part in judicial pro- Impeach-
ceedings so far as to become public accusers for high crimes e Con:
and misdemeanors, 'which was afterwards known by the ':; o
name of impeachment. The first person on record, who Bot. Parl
was impeached by the Commons, was Sir John Lee, at the
latter end of this reign, for malpractices while steward of
the household. This was followed by many impeachments
which were in after times tried by the peers.

The last points of consideration, in regard to parliament, Lavs exd
are the laws and privileges which peculiarly belonged to pen periabons”
it, the lex et consuetudo parliamenti.t One of the most Privilege

of persons.
ancient privileges of Parliament was, the privilege of per- .~
son, or an exemption from arrest, in going to, attending Sonf- 3.
upon, and returning from parliament; an immunity which *
was granted to them by the Saxon laws: ¢ Ad synodos
venientibus, sive summoniti sint, sive per se quid agendum

* All the nobles

tAnd of this, he puts himself on the country for good and evil.—
Therefore let there come a jury thereof before our lord the King in
Parliament.

{Law and custom of Parliainent.
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habuerint sit summa pax.”* But it appears that the same
privilege was, at that time, extended to every one going to
or coming from any court of justice unless he was a thief.

They enjoyed this privilege of person, not only for
themselves but also for-their servants and their cattle, as
appears from records, in the reign of Edward I1. It com-
menced, as many days before the beginning of a session,
as enabled them to travel from their own houses to the
place where the parliament was to meet, and continued
during the continuance of the session, and as many days
after as enabled them to return home, but not a day longer.

Another privilege was liberty of speech, which was par-
ticularly solicited of the king, by the speaker, at the open-
ing of a new parliament; this was granted, under certain
restrictions suited to the subordinate part which the lower
house had at that time assigned to them.

By the Charta de Foresta it was granted to the peers, as
before observed, to have the liberty of killing one or two of
the king’s deer, in the view of the forester, as they were

passing through the forest in their way to parliament. “The
first mention of proxies that occurs in our parliamentary

memoirs was at Carlisle, in the reign of Edward I.; also,
in a parliament held at Westminster under Edward II., the
bishops of Durham and Carlisle, being engaged in the de-
fence of the marches of Scotland, were severally comman-
ded to stay there, and a clause was inserted in the writ to
that effect. Frequent examples occur, in this reign, of
peers, making proxies, by the name of procuratores suffi-
cientes, but this was always done licentid regis, by the ex-
press licence of the king, a form of expression, still pre-
served in entering proxies in the House of Lords. Be-
sides, the Lords had the liberty of calling for the assistance
of the judges, whenever they found it needful to consult
with them on points of law. The judges were in this case,
denominated attendants.

* Let there be no molestation of those, who are coming to the great
council, whether they are suinmoned, or come for the transaction of
their own affairs.
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The practice of protesting began in the reign of Henry cmap.
I1I., when the barons took upon them to protest against the X VII.
measures of the king, but the regular parliamentary pro- EDWARD
ceedings of protesting against decisions of the majority in p,oen

parliament, did not commence until after this reign. i o

It appears, likewise, that, at this time, the Lords claim- f: . o,
ed, that offences, committed in parliament, should be heard
and determined secundum legem et consuetudinem parlia-
menti,* and in no inferior court ; maintaining that as every
court of justice had laws and customs, so, more especially,
had the High Court of Parliament its own laws and customs,
whieh weré distinet from the common law, the civil law,
and the canon law. The king, on the other hand, consid-
ering that this claim materially affected the prerogative of
the crown, did not yield it willingly. In the early part of
his reign, a charge of contempt was brought against the
bishop of Westminster, that he recessit ab' Parliamento
sine licentia regis,t on which the bishop pleaded to the ju- Co.4Ins.
risdiction, and, as appears from the record, cited by Lord
Coke, the plea was not overruled. This point was not,
however, determined, until long after the reign of this
king.

As soon as the practice was introduced, of choosing Pege of
knights of the shire, citizens, and burgesses, to represent e
counties, cities and burghs, the representatives were enti-
tled to receive wages from their corstituents, for the num-
ber of days they were absent, from the time of their setting
out, to the time of their return. The amount of these wa-
ges appears, however, not to have been fixed, until the
reign of this prince, when the fee of a knight was to be four
shillings per diem, and that of a burgess two shillings. "If 46 Fd. I
the representatives failed in their attendance, to the last &hl’;‘d
day, they could not claim their wages, otherwise, in case =4
of non-payment, they might sue for them. This practice
of receiving wages was continued until after the restoration.

It is said that Andrew Marvel, who was member for Hull,

* According to the law and custom of parliament.
t Departed ﬁm:]’, Earliamem without the king’s licence.
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in the parliament after the Restoration, was the last person,
in England, who received wages from his constituents.

EDWARD Asg the peers in parliament sat in their own right, and at-

Stat. 12
Ric. 2.

Goin,
armed dur-
tng session
ojﬁ;arlia-
ment pro-
Aibited.

Co. 4 Inst.

tended at their own expense, they contributed nothing to-
wards the expenses of knights of the shire, unless they
purchased lands which were burdened with this tax; in
which case it was enacted, in the subsequent reign, that
they were to contribute, in respect of such lands.

To. prevent any molestation to the members, on their
going to the house, or any disturbance of the public busi-
ness, while they were sitting in parliament, a proclamation
was made in Westminster, at the beginning of the parlia-
ment, prohibiting any one from going armed, and also from
the exercising of all sports and pastimes in the vicinity.

As parliament was one of the king’s councils, and every
member summoned thereto was under an obligation to at-
tend ; so, likewise, he might not depart therefrom, except
licentid regis, under pain of being fined at the king’s plea-
sure: a point of the king’s prerogative, which being rarely
exerted, naturally fell into desuetude, and finally ceased to
exist.
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CHAPTER XVIII.

EDWARD IIL

Statute Law.—Administration of Justice tn Ireland.—
Lancaster erected into ¢ County Palatine.— Confirm-
ation of the Charters.—Provisors and Provisions.-—
Peter-pence.— Premunire.— Privileges of the Church.
Trade and Commerce.—Commencement of the Poor
Laws.—Law of Landed Property.— Uses.—Denization
of Children.—Administration of Justice.— Court of Ex-
chequer.— Court of the Steward and Marshal.—Marshal
of the King’s Bench.— Commission of Nisi Prius.—Jus-
tices of the Peace.— Court of Quarter Sessions.— Coro-
ners, Sheriffs, and Jurors, regulated.—Protections re-
stricted.— Pardons restricted.— Arrest for Debt.—Delays
in conducting a Suit prevented.—Statute of Jeofail.—
Pleadings in English.—Jury de Medietate Linguc.

THE proceedings in parliament are the next subjectcmap.
which demands our attention, in considering the state of XVIII.
the law in this reign. As Edward III. was friendly to par- Epwagp
liaments, the number of parliamentary enactwents greatly 5 p 1307,
exceeded that of his predecessors, upwards of fifty statutes A-D 1377

atute Law.

having been passed in the course of fifty years. ﬁ:!m:u}
l1on )

One of the principal statutes, of a political nature, was, jeicein
the -Ordinatio pro Statu Hibernie; the object of which .
was like the statute of the same title, in the relgn of Ed-1m.
ward 1., to bring the administration of justice, in that king- ii. 3.
dom, mto greater conformity with that in England. It
should seem that the two superior tribunals, as also the par-
liament and council, were introduced into the kingdom by

virtue of: this statute.
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Edward having assumed the title of king of France, it
was apprehended, if ever the two crowns should be united
in one person, that England being the smaller kingdom of
the two, might become subject to France; against which
the king expressly provided, by a statute, in the fourteenth
year of his reign declaring that England should never be
subject to him or his heirs as kings of France. .

The erection of the county of Lancaster into a palati-
nate in favour of his son John, was another important act
in this reign. In the 36th year of this king, he girded his
son John with a sword, and set upon his head a cap of fur,
and upon the same a ¢ircle of gold and pearls, and named
him Duke of Lancaster, giving him a charter, similar to
what had been granted to Henry, Duke of Lancaster, the
second Duke of England.

In his 50th year he confirmed this act in a more solemn
manner, by erecting the county of Lancaster into a coun-
ty palatine, and making a grant thereof to the Duke of
Lancaster, whereby he gave him the power of having a
Chancery, and issuing writs therefrom, as also the power
of appointing justices, to hear and determine all pleas, civ-
il and criminal, with officers for the due execution of jus-
tice, “et quecumque aliz libertates et jura regalia ad
Comitatum Palatinum pertinentia, adeo libere et integre
sicut comes Cestrie dignoscitur obtinere.”* This distin-

~ guished honour, which was conferred in open parliament,

Confirmation
of the char-
ters.

Reeves’ His.
ii. 368.

with all solemnity, was in imitation of the grant made by
the Conqueror to his nephew, Hugh Lupus, of the royalty
and prerogatives of the county palatine of Chester. A
similar franchise had also, for some time, been enjoyed by
the bishops of Durham in their bishopric, but by which
king it was granted is not known.

As this king was solicitous to secure to his subjects the
rights and privileges which had already been granted by
his predecessors, the confirmation of the two charters is to

* And whatsoever other privileges and kingly powers pertain to a
county palatine, as freely and completely as have been granted to the
Earl of Chester.
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be found repeated in almost every statute, in one shape or ¢ 1 A p.
another, but particularly in the statutes of the 1st, 2d, 5thy X v1i11.
10th, 81st, 37th, 38th, 42d, and 50th, of this king. An- EDWARD
nual parliaments were now ordained by stat. 4 and 36 Ed. St 4

III. Numerous provisions were likewise made to remove 3. ¢ 14

Stat. 35 Ed.
the grievances arising from purveyance. Among other 3¢ 10

things it was enacted, that there should be no purveyance, ::: :;,
but for the house of the king and queen, that nothing was %523,
to be taken, but at the fair appraisement, and for ready mo- 3 *-% ¢!~
ney, and above all, that such dealings might be put on the %% 5,
footing of fair buying and selling, the last statute on this

. subjeet ordains, that the heinous name of purveyor should
be exchanged for that of achetour,buyer. Any taking, by
way of purveyance, otherwise than was lawful, was made
felony.

The claims of the church were not so thoroughly adjust- Precisors -
ed, as not to require still farther legislative interference. i
The evil practice of carrying church property out of the A" P17
kingdom continued, notwithstanding the statute of Car-
lisle, De Asportatis Religiosorum. For the evasion of this
last statute, it was now usual to employ persons called pro-
visors, who purchase the provisions of abbeys and priories,
for the purpose of sending the money, annually to Rome.

To put a stop to this practice, the stat. 25 Ed. III. put out Stat. 25 Fi.
of the king’s protection all persons that purchased such 3 mnndn.
provisions, and treated them as the king’s enemies. This S, 57 Ei.

was followed by other statutes on the same subject, in the Biar, 38 B

27th and 38th years of this kmg Besides, peter-pence :ni;:lf'eq'
was prohibited by an ordinance in the 40th year of this s
king. This tax, which was the principal drain, whereby Peterpencc.
the money was carried out of the realm, was, says Stowe, .
¢the king’s alms and all that had twenty pennyworth of g:;;;:;;'fl-
goods, of one manner of cattell in their house of their Chon- -
own proper, should give that penny at Lambeth.” Not-
withstanding the abovementioned -ordinance, Fabian re-

lates, that peter-pence was gathered in some shires, and

was not entirely done away until the Reformation. Pe-
ter-pence is said to have been introduced, by King Ina,

about A.D. 680, who granted it to the see of Rome, in
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C H A P. consideration of an English semmary, or school, to be con-
X VIII. tinued thiere for ever.
EDWARD  The suing out of process at the court of Rome was ano-
Pramenire. ther abuse which continued, notwithstanding the measures
St 27Ed  that had been adopted to put a stop to it. Asa further
means of preventmg it, the stat. 27 Edward III. gave a
writ of premunire against such as should presume to cite
any of the king’s subjects to the court of Rome. This
writ was so called from the words with which it commen-
ced, “ Premunire facias, A. B.” &ec. that is, cause A. B.
to be forewarned to appear, &c.; whence, not only the writ
itself, but the whole proceeding, was named a premunire,
from premunio for premoneo, to forewarn.
Pricileges of The property and privileges of 'the church were protect-
st 154, €4 by several statutes. The king bound himself not to
3 #-3.e2 demand of bishops and religious houses any pensions, cor-
rodies, prebends, &c. for persons, but in cases where he
might in conscience do so; and not to seize into his hands
the temporalities of bishops and abbots without just cause.
St WEL The king’s purveyors were likewise prohibited from taking
any thing within the fees of prelates and other ecclesias+
tics without the consent of the owner. By statute 18 Ed-
8tat.18E. ward III. an archbishop was not to be impeached criminally
2,356  before the king’s justice, nor any prohibition awarded out
of the Chancery without the king’s cognizance ; nor writs
of scire facias be brought against ecclesiastical persons;
besides, the clergy were exempted from arrest during di-
vine service, by a statute in the 50th year of this king.
A statute in the 25th year of this king, particularly desig-
o % pa. nated by the title of Statutum de Clero, contains a variety
of provisions on the subject of presentations, indictments
of spiritual persons and the like, with the view of redress-
ing the grievances complained of by the clergy.
sa31 4. To check some abuses by the bishop’s officers in the ad-
>e! " ministration of intestates’ effects, a statute in the 31st year
of this king directed that de plus procheins et plus loialx
amis*® of the deceased should administer his goods, and
have the same power and office as executors.

* Some of the nearest and most faithful friends.
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As trade and commerce were now becoming objects of
consideration, the king, in imitation of his predecessors,
was solicitous to put them on such a footing as would be
most conducive to the interests of the nation. It had hith-

erto been the practice to confine trade to certain places,

both in England as well as beyond sea, which were called
staples, from the German stapel, a mart or market. This
king thought that, by doing away with these staples, and
allowing all merchants, as well aliens as natives, to go and
come with their merchandises in England, according to the
great charter, that he should draw foreigners to this coun-
try, and concentrate the trade within the kingdom ; in fur-
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therance of this object, and not, as Mr. Barrington suppo- par. ote.

ses, out of any disgust which the king had conceived against 3
the Flemings, it was enacted that all staples should cease.
Afterwards, it was thought proper to re-establish staples,

Stat. 2. Ed.

which was done by a statute passed in the 27th year of g“‘”h“;?
this reign, distinguished by the name of the Statute of the Ed-1-i.2

Staple, whereby staples were re-established in diffent pla-
ces in England, Wales, and Ireland, as Newcastle-upon-
Tyne, York, Lincoln, Norwich, Westminster, Canterbury,
Chichester, Winchester, Exeter, Bristol, Dublin, Water-
ford, Cork, Drogheda, &c. By this statute various regula-
tions were made to give efficacy to the measure. All mer-
chants, English, Welsh, or Irish, were prohibited from ex-
porting goods on pain of life and limb, and forfeiture of their
goods and chattels to the king, and of their tenements to
their chief lord. If any outrage or grievance was done to
merchant strangers in the country out of the staple, the
justices of the place were to do speedy justice to them,
from day fo day and from hour to hour, and so that they
might not be delayed from their business unnecessarily, nor

driven to sue at common law. It was moreover enacted, gm grm

that no merchant stranger should be impeached for anoth-
er’s trespass or debt, in which he was neither debtor, pledge,
nor mainpernour. It appears, however, that the Lombard-
merchants, having escaped out of the country without satis-
fying their . creditors, they were excepted from this stat-
ute ; for, by a statute in the 25th of this king, it had been or-
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CHAP. dained, that if any merchant of the company of Lombard-
X VIII. merchants acknowledged himself bound in a debt, the com-
EDWARD bany should answer for it; but a merchant not of the com-

?F“’ . pany, was expressly exempted from the liability.

Gourtof the. For the government of the merchants residing in the

Staple. staple, a court was erected in every town where there was

a staple, called the Court of the Mayor of the Staple.

This court was to be guided by the law merchant, that is,
the uses and customs of merchants, in all things touching
the staple, and not by the common law of the land. Mer-
chants coming to the staple, and their servants, were to
plead and to be impleaded, not before the justices of these
places, but only before the mayor and justices of the staple,
of all manner of pleas and actions whereof the cognizance
belonged to the staple. In contract between merchant and
merchant, and in all matters of trespass, where one of the
parties was a stranger, the plaintiff might either sue at the

Stat. 28 Ed. staple or at ecommon lav'v. This statute was follov.w?d by

Stat, 36 Ed: others on the same subject. The staple commodities of

""" England, or those which were to be:brought to the staple,
were wool, woolfels, leather, and lead.

Ses ™ Several enactments were likewise made for the encour-
agement of our manufactures. Inducements were held out
to cloth-makers from abroad to settle here, by various laws
which were made for their protection. None but cloths of
home manufacture were to be worn, the texture, size, and

funt,25E4.  proportions of which were defined by a particular statute in

Sav. %82, the 25th of this king, called the Statute of Cloths. Be-

Thid.c.6. sides, artificers were put under several restrictions, the ap-
parel of all ranks was regulated, and fair dealers were pro-
tected by provisions against forestalling and engrossing.

Reeves, His.  Money, the medium of trade, was no less the object of

n. .
concern than trade itself. The carrying of gold or silver
out of the realm was prohibited under pain of forfeiting the
same ; and importation of false money, which was at first
punished only with forfeiture, was afterwards made high
treason. -

Co. 4 Inst.
237.

Sut.9Ed.  The first statute concerning the poor was passed in the

g2 - 23d year of this king, in consequence of the number of la-
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borers having been diminished by the plague, whichled cuap.
persons of this class, who survived, to set an exorbitant X VIII.
price upon their labor, and to prefer begging or starving ED}YARD
rather than working for less wages. Wherefore it was commence

found necessary to check this evil, by requiring persons poorinaer
~of this description to serve on the terms that had been usual J2t. of1e
in the five or six years preceding. In case of refusal, they ﬁ"”‘; el
were, on conviction, to be imprisoned ; and, if they absent-

ed themselves, they were to be branded with the letter F,

for their falseness. The price of provisions was also regu-

lated at the same time, so that no person should sell things

for more than what they fetched in the places adjoining,

under pain of forfeiting to the injured party double the

price. This Statute of Laborers was enlarged by several

other provisions in the 25th, 34th, and 36th years of this

king.

Among the matters of a private nature which engaged Li» ¥ ssé-
the attention of the legislature, that of tenures holds the
first place. Tenants in capile were now permitted to alien-
ate on the payment of a reasonable fine. By this enact- St ®*
ment the king’s tenants were relieved from the hardship of
having their lands seized into the king’s hands by way of -
forfeiture, according to the old law, in case they aliened
without licence. Before this statute, fines for alienation
were permitted, as by the stat. De Prerogative Regis; but
in cases where parties omitted to purchase the licence, they
were not relieved from the consequences of their neglect.
From this time, forfeitures for alienation were altogether i
done away, and in their stead a fine was paid by the tenant .37
as a matter of course, either before or after alienation.

It has been shown that by the old law a fine properly
levied was binding on all parties who did not make their
claim within a year and a day, the object of which was to

Btat. of Non-

give peace and quiet to the possession of property. The ciaim, 3
wisdom of this law of non-claim was now evinced by the &% Tt
incessant litigations and other evil consequences which °
flowed from the experiment that was made in this reign to
do away with it. In a subsequent reign, the old law was
revived under certain modifications.

85
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The possession of land by one man for the use of ano-
ther, which in after times became a regular mode of con-
veyance, was now prohibited as a fraudulent practice, re-
sorted to by people who borrowed money or merchandise
on the strength*of their lands and tenements, which they
made over by collusion to their friends, and afterwards fly-
ing to the franchise of Westminster, St. Martin’s-le-Grand,
in London, or other privileged places there, lived on the
profits of their tenements, and thus defrauded their credi-
tors. As a remedy for this grievance, it was ordained by
stat. 50th Ed. III. that should such gifts be found to be made
by collusion, the creditors should have execution of the
tenements and chattels as if no such gift bad been made.

As the privileges of natural born subjects were by the
common law very great, compared with those enjoyed by
aliens, it was found necessary in this reign to define the
law in regard to such as were born out of the realm;
wherefore it was expressly ordained, in the 25th year of
this king, that all children, inheritors, who should thence-
forth be born out of the king’s allegiance, if their fathers
and mothers were at the time of their birth of the faith
and allegiance of the king of England, should enjoy the
same benefits as those born within the allegiance of Eng-
land, provided their mothers passed the seas with the li-
cence and wills of their husbands. At .the same time it is
observed that, by the law of England, the children of Eng-
lish kings, whether born within the kingdom or without,
ought to have the inheritance after the death of their an-
cestors. :

The parliamentary enactments respecting the administra-
tion of justice were numerous and important. Besides
the judicature of -the council and parliament mentioned in
the last chapter, the inferior courts were also the subject
of several statutes.

The court of Exchequer continued to be an object of
jealousy. The Commons frequently petitioned that judg-
ments in the court might, if erroneous, be redressed and
reversed in the King’s Bench, and not before those who
had given the judgment. At length, in the 21st year of
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this king, it was granted that such errors should be amend- cHa P.
ed by the chancellor, treasurer, and two justices, which was X VII1.
afterwards confirmed by statute. The practice of suing EUIARD
upon suggestion without process in the Exchequer, was also Cott Abnd
complained of, as it had been in the case of the council; 9& ; 'm
to which it was answered, that if any special comp]amt 3 ey ?‘:;I;ﬂ-
was made, the laws would provide a remedy. Many other 47 Ed.3.
petitions were presented by the Commons on the subject &' AN
of the Exchequer, but without effect. As this court was §'t 7 B,
the depository of records, it was ordained, by stat. 9 Ed.

IIL. that justices of Assize, Gaol Delivery, and Oyer and
Terminer, should send all their records and process deter-

mined and put in execution to the Exchequer every year

at Michaelmas.

The jurisdiction of the court of the Steward and Mar- Cowtor the-
Stewerd and

shal was, as before shown, of considerable magnitude ; but, Marstal.
owing to the increasing importance of the courts of King’s 5435
Bench and Common Pleas, and the jealousy of the Com-
mons, it was now fast sinking into insignificance. At an
early period of this reign it was enacted, that inquests were
to be taken before men of the county, and not before men
of the king’s household, except in cases of covenants, &e.
wherein those men were -parties; and, if any one com- cott. Abrid.
plained of error in this court, he was to have a writ to re- 3.
move the record and process to the King’s Bench; so that,
as Mr. Reeves observes, the King’s Bench was confirmed Booves? His.
in that appellate jurisdiction which the court of the Stew- ii.4.
ard and of the Marshal once possessed over other courts. §1t,/%5
Notwithstanding this statute was re-enacted in the tenth
year of this king, the Commons still persisted in presenting
numerous petitions against the jurisdiction of the Steward
and Marshal, as that none of the king’s servants should
implead any one in the Marshalsea; that the Steward and )
Marshal should hold plea of nothmg but what was contain- Si %
ed in the stat. A4rt. sup. Chart.; and that the limit of ™
twelve miles might be reckoned from the king’s preseace,
or from the place of the household, but not from both ; also
that the Marshal might not intermeddle with that part of
Southwark which was called Guildable; and that it might
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be declared by statute what pleas the Marshal should hold;
with other petitions of the like kind; but no material al-

EDWARD terations were made in the constitution or jurisdiction of

Marshal of
the King's
Bench.

Stat. of
York, 12.
Ed. 2.

Btat. 4. Ed.

3.0.9.

Stat. 14 Ed,

3.c. 16.

this court besides those above mentioned.

As to the King’s Bench, we read for the first time of its
having a marshal, whose office, like that of the marshal in
the court of the Steward and Marshal, was to attach and
keep in custody persons who were to answer in that court.

- As this officer had taken upon him to let offenders loose
upon bail, who had been indicted of felonies, robberies,

and theft, it was found necessary to put an end to this prac-
tice by a statute, which enjoined upon the marshal to keep
such prisoners in close custody, and not to let them wan-
der abroad with bail or without, on pain of being impris-
oned half a year, and ransomed at the king’s will. It ap-
pears also from this statute that the marshal of the King’s
Bench might also act within the verge.

The commission of Nisi Prius underwent some parlia-
mentary alterations, which put it into the form in which it
has ever since remained. By a statute in the last reign,
the commission of Nisi Prius was granted only in cases
where the demandant prayed the same; but now it was
enacted, that such inquests should also be taken at the suit
of the tenant in a plea of land. A Nisi Prius had hereto-
fore been granted only before particular justices commis-
sioned for that purpose; but it was now enacted that it
should be granted before any justice of the King’s Bench
or Common Pleas, or the chief baron of the exchequer, if
he were a man of the law, which it seems at this time he
was not always. If any of them went into those parts,
and if neither the justices nor the chief baron went, then it
was to be granted before the justices assigned to take assizes
in those parts, so that one of the justices assigned was a

Reors’ i justice of the one bench or the other. It is moreover enact-

ed, that a tenour of the record should be made, since call-
ed a Nisi Prius record, containing an entry of the declara-
tions, pleading, and issue or issues, upon which the judge
returned the verdict, making what, from the initial word
in the return, has since been called a postea. It is doubt-
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ful whether any record was made out before this act, for crHa p.
the trial at Nisi; for while the cause was to be tried by a XVIII.
justice of the court where the issue was joined, a copy of EDWARD
the record was not necessary for the information of the
judge, as it was afterwards, when a judge, who was a
stranger to the cause, might be appointed.
A further improvement was made in the proceeding at St #Ed.
Nisl Prius by a subsequent statute, which required that the Sil>-C.P.
‘names of all who were to pass on the inquest should be re- “""""“-
turned before the sessions of the justices at Nisi Prius, g,‘:',f_"""
-that the parties might have notice of the jurors, for their
satisfaction. Henceforth the clause of Nisi Prius was
omitted in the writ of venire facias, and inserted in the
distringas or habeas corpora, as is the practice in the pres-
ent day. .
The commission of the justices of adsize was likewise
extended, authorizing them to inquire in their sessions of
sheriffs, escheators, bailiffs of franchises, and their under-
ministers; and also of maintainers, common embracers,
and jurors in the country; and of the gifts, rewards, and
other profits, which the said ministers do take of the peo-
ple to execute their office.
The statutes of Edward I. in regard to justices of Oyer an, p. 1.

and Terminer, and of Gaol Delivery, were now confirmed, ‘3":, Ed.

with additional provisions. A statute, in the second year S L B
of this king, complains that offenders had been greatly en-
couraged, because the justices of Gaol Delivery and of

Oyer and Terminer, had been procured by great men,

against the form of the 27th Ed.I. It therefore enacts, St 34Ed.
that such justices shall not be made against the form of sald
statute ; and elsewhere that justices should be named by the

court, and not by the party.

The increasing power which was thus given to justices co. tns.
of Assize, and the improvements continually made in their fics nin.
proceedings, superseded the necessity of the old justices “*
in Eyre, whose commission was probably not revived after
this reign, except for the purpose of hearing and deter-
mining pleas of the forest. Sir Matthew Hale observes,

“ After the 10th of Edward III., I do not find any justi-
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ces errant ad communia placita,* but only ad placita

XVIII .for”tm.”f

EDWARD
HIL

Justices.
the P““-(f
Stat. 3¢ Ed.
3.

Stat. 36 Ed.
3

Btat. 4 Ed.
3.

ok e
g

Among the numerous provisions which were made in
this reign for the preservation of the peace, the most impor-
tant was that of appointing magistrates, at first called Keep-
ers of the Peace, afterwards Justices of the Peace, with
power to restrain offenders, rioters, and all other barrators,
and to pursue, arrest, and chastise them according to their
trespass and offence, and to cause them to be imprisoned and
duly punished according to their discretion. These justi-
ces were to consist of one lord and three or four more of
the most worthy in the county, who were to hold their ses-
sions four times a year, which were afterwards known by
the name of the Court of General Quarter Sessions. The

. jurisdiction given by the statute to these sessions extend-

ed to the trying anll determining all felonies and trespass-
es whatsoever, with this' restriction, that in cases of diffi-
culty they were not to proceed to judgment but in the
presence of one of the justices of either bench or of the
assize.

We have seen that, in the reign of Henry III., the chief
men of the county received the king’s commands by the
mouth of his justices to assist in the preservation of the
peace; by causing offenders and suspicious persons to be
arrested ; but neither this indefinite commission, nor the
commission of frailbaston in the reign of Edward I. which
is supposed to have been instituted for the express purpose
of putting in force the provisions of the statute of Win-
chester, was found to answer the end so effectually, as the
appointment of persons duly authorized to inflict imme-
diate and suitable punishment. They had also authority to
to take sureties for the future good behaviour of the par-
ties brought before them, a regulation which Mr. Reeves
observes, is mentioned for the first time in this statute. It
took the place of the pledges given in the decennaries, ac-
cording to the Saxon institution, which had fallen into dis-
use.

* Justices in eyre for the Conminon pleas.
t For pleas under the forest laws.
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Besides the appointment of these justices, variouslegis- caap.
lative provisions were made to render the administration X VIII,
of justice pure, impartial, and efficacious. An oath was ELWARD
administered to all justices ; by which they bound them- ma. 18, 2.
selves to do law and right, according to the usage of the B3
realm. Sheriffs were not to hold their bailiwicks longer s, co
than a year; coroners were not to be chosen who had not juers:vegw-
sufficient land to answer the people. Indictments were reg- '
ulated 80 as to prevent the abuses of sheriffs and other offi-
cers. Jurors were to be imprisoned if they were convicted
of taking any thing of either party, and to forfeit ten times
as much as they had received: besides that, the writ of
attaint was made more efficacious against those who passed
an unjust verdict. Added to all this, writs of protection
and pardon were now considerably diminished, as they
were found to defeat the ends of justice.

A statute in the 25th year of this king, directed that Prections
such persons as had obtained protection should neverthe- g, o5 ga.
less answer the suits against them; but that execution of >* %1
the judgment should be suspended until the king was paid,
and then they might have an immediate execution.

To prevent the too easy obtaining of pardons, which Pardons re-
tended to the encouragement of offences, provisions were
made by several statutes to limit the number of pardons, e 141 Ed.
and prevent the abuse of this indulgence. Among other g‘m ¥ B
things, it was directed that in every charter of pardoen gl
granted on the suggestion of any one, the suggestion, and
the name of him that made it, should be comprised in the
charter ; and should the suggestion prove to be untrue, the
charter in that case was to be void.

As to the remedies furnished by the statute for civil in- drreat for
juries, the most remarkable is that which, in the 25th year 5., o p;
of this king, gave the process of capias and exigent in a J°9%,,.
writ of debt. Lord Coke supposes that, at common law,
there could be no arrest of the body in case of debt, enly
in trespass, vi et armis; but Mr. Reeves is of a different p.eve, pis,
opinion, which he grounds on the account given of process "***"
by Bracton. ¢ We find,” says this writer, “in the reign of
Henry III. that the process in all personal actions was as
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follows: If the party did not appear on the summons, then
he was attached by pledges, and afterwards by better pled -
ges; if he still did not appear, the sheriff was commanded,
quod habeas corpus, to take the body; if the sheriff re-
turned non inventus,* there issued a distringas per terras
et catalla ;1 after that, another distringas, commanding
him also to take the body ; after that, another distringas,
ne manum apponat; and lastly, a writ to take the lands
and chattels into the king’s hand. Thus there might be
one summons, two attachments, a capias (as it was after-
wards called) and four distresses.”

Stilt it may be doubted whether, in Bracton’s time, when
matters of simple debt and contract were not much account-
ed in law, it was a settled point that in all cases the same
process to compel appearance was to be observed: but as
these matters were now rising into importance, it became
necessary to prescribe by statute the process which was to
be resorted to in an action of debt and detinue, as had been
already done in a writ of account by the statute of Marle-
bridge, 52 Henry III. c. 23. The only question here is,
however, as regards injuries without force ; for, in cases of
injury accompained with force, the law dealt with the de-
fendant, in case he failed to appear after the first attach-
ment, in the same manner as in crumnal cases, that is, by
capias and outlawry.

For the prevention of delays in prosecuting a suit vouch-
ing to warranty one that was dead, was prevented, by giv-
ing the demandant liberty to make his averment that the

" supposed warrantor was not alive. Many other regulations

were made to diminish the number of dilatory pleas, or al-
together to prevent them. One of the most important pro-
visions of this nature was the statute of Jeofail, or Amend-
ments, which directed that no process was to be annulled
or discontinued by any mistakes in names, syllables, and
letters, by the misprision of the clerks; but that as soon as
the mistake was perceived, it was to be amended by the

* That the defendant was not fou‘nd.
t An attachment by his lands and goods
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challenge of the party, who acknowledged his error by the crap.
words jeo faile, or j’ai faillé, I have made a mistake, and X V111,
prayed amendment. This is the first of those parliamentary EDWABD
enactments on this subject, which, from the words above
mentioned, have since derived the name of statutes of Jeo-

fail, or Amendments.

Another regulation was also made in the same year of p,
this king on the subject of pleading, requiring that all pleas ;‘i"g":d.
should be pleaded in English rather than in French, a lan- 3.st5.c.15
guage which, owing to tlie encouragement first given to
it by the Conqueror, and afterwards to the close intercourse
subsisting between the two countries, crept into use, and
was ever after this time necessarily retained on account of
its fitness for the purpose. But the French was not at any
time employed in all law proceedings. Some of the Con-
queror’s laws are in Norman French ; but those which were |,
made during his reign in England were in Latin, as were Anglo-Sax.
also all writs, charters, and public instruments. The same
remark applies to all public documents in succeeding reigns
until the time of Edward I. Indeed so prevalent was the
use of the Latin, owing to the active part the clergy took
in judicial proceedings, that the treatises of Glanville and
Bracton, as well as others in the reign of Henry II. and
Henry IIl. were composed in that language. The Statu-
tum Scaccarti was the first statute in French, after which
Latin and French appear to have been used indiscriminate-
ly, as suited the convenience of the parties: but the use of
the French became by degrees the most prevalent. The
law treatises of Britton and others, in the reign of Edward
I. were written in French, as-also the Mirror, in that of
Edward II. In the reign of Edward III. the petitions and
proceedings in parliament were in French, which notwith-
standing this statute, continued to prevail for some time.

The trial by duel, which we have seen in the time of At
Glanville was allowed in a question on a false judgment Su:. hida.
from an inferior court, was now abolished by statute.

When arecord came into the king’s court by a writ of false
judgment, if the party suggested that the record was other-

36
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cuAP. wise than the court alleged it to be, then the averment

X VIII. was to be received de bonne pais.

EDWARD By the statute of the Staple, the privilege was granted in
Jurydeme- favor of foreign merchants, to have an inquest mixed of
dictate lin- . . . .
Lo g, DAtiVes and foreigners, where one of t.hte parties was of this
Y country and one of another, This privilege was now ex-

tended to criminal cases, where one half of the jury was to

Tembeti  be denizens and the other half aliens. This mode of trial,

per medietatem lingue, was not a novelty in our law, for a
similar practice existed among the Saxons, viri duodeni
Jjure consulti, Anglie sex, Wallie totidem, Anglis et Wallis
Jjus dicunto.*

* Let twelve men versed in the law, six English and an equal num-
ber of Welsh, dispense justice to the English and Welsh.
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CHAPTER XIX.
EDWARD III.

State of the Common Law.—Descents.— Bastard Eigné;
Mulier puisne.— Limitations and Remainders.— Devises.
Warranty.— Ousters of Freehold.—Congeable Entry,
& c.—Chattels.— Assizes.— Wrils of Entry.—Action of
Debt.—Action of Detinue pro rationabili Parte.—Ac-
tion of Covenant.—Action of Trespass, or Action on
the Case.—Replevin.—Proceeding by Bill.— Actions Po-
pular, Suggestion, or Information.—Pleading.—Secta
and Law-wager.—Trial by Proofs.—Trial by the Cer-
tificate of the Bishop.—Trial per Pais, or by Jury.—
Challenges.”

Besipes the additions and alterations made in the law cua P.
by statute, as stated in the preceding chapter, the Common X1X.
Law also underwent some changes from the decisions of EDWARD
courts.

The principle of descent was somewhat altered now in :.g :33?77
favor of bastards, in cases where the parents afterwards g, o ws
intermarried. A child born out of wedlock, where mar- <™= @
riage afterwards ensued, was called a bastard eigné, in
distinction from the one born in wedlock of the same pa-
rents, who was called mulier puisne, mulieratus being the
term applied by Glanville, and other old writers, to legiti-
mate children.

According to the law as regarded those children, if a e
person died seised in fee, leaving issue a bastard eigné and le puirme.
a mulier puisne, and the bastard entered and died seised, 3™ ™
the mulier was to be precluded from entering on the issue.

But if the descent happened while the mulier was within

age, it was held that he was not to be barred his entry.
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cuapr. The privilege of the bastard only availed his issue against
X1X. the mulier and his issue; but not against a stranger nor
EDWARD against the issue of the mulier, if they claimed under an
Reevor, Hir. entail. Thus, where land was given in tail, with a remain-
i g " der over in tail, and the first tenant in tail had issue a bas-
3. tard and a mulier, and died seised; the bastard entered
and died seised, leaving issue ; the issue entered, and the
mulier died without issue ; it was held the second remain-
der-man should have a formedon, not being bound by the
descent on the issue of the bastard.
There was, however, one point of law in this reign, re-
Glanv. 1.7, Barding the legitimacy of children, which was more in ac-
S o cordance with the law as laid down by Glanville, than with
that stated by Bracton; namely, that questions of legiti-
macy were decided in the ecclesiastical courts by the rule
of the civil laws, filius heres est quem nuplie demonstrant.*
It seems that the common law, in the time of Bracton, ad-
mitted a restriction to this rule, for although marriage was
a presumption of legitimacy, yet he expressly lays it down
that proofs might be admitted to the contrary, and states
some circumstances that would be a violent presumption
against the legitimacy of the children; as the absence of
the husband, impotency, and the like. In this reign, the
B3 rule of law given by Glanville is strictly adhered to; for
where a man left his wife enceint,} the issue was not to
be taken that she was not enceint by her husband on the
day of his death, for filiatio non potest probari ;} but the
Mir. do Jus. 1SSUE Was to be, that she was not enceint on the day of his
p-70. death. So says the Mirror, ¢“the common law only taketh
him to be a son whom the marriage proveth to be so.”
Such was held to be the law for several centuries, although
this rule has since admitted of exceptions, in conformity
Limiations with the law in Bracton’s time.
and remain- o . . :
ders. The doctrine of limitations and remainders were, in con-
Reever s S€quence of the statute De Donis, very nicely discussed in
5% this day, and many of the principles of law in regard to
landed property were recognised which have since obtained.

* The son born in marriage is the legitimate heir.
t Pregnant. 1 Filiation is not capable of proof.
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A practice appears to have commenced in this reign, of limit- cu a p .
ing an estate to the life of a man, remainder over to his right XI1X.
heirs ; the object of which, probably, was to get rid of the EDWARD
feudal burdens of wardships, marriage, and relief; butthe g4 5.
decisions of the court defeated this object; for where an *
estate was given to the father for life, remainder to the

first son and his wife in tail, remainder to the right heirs of

the father, the father died, and then the eldest son and

his wife died without issue, then the lord was permitted

to avow upon the younger son for the relief, as heir of his

elder brother, to the remainder in fee, notwithstanding

the younger son contended that he came in as a purchaser,

under the words, “right heirs of his father,”” and that the

tail and the fee could not be simul et semel* in the elder
brother.

The liberty of devising lands by testament had been Devises.
hitherto confined to particular boroughs and places aceord- F%™ M
ing to certain customs; but we read of many cases in this
reign upon wills of land, which appear to have been gov-
erned by the same rules as were afterwards established
into law. Thus it was held, as a settled rule in law, that yeda.

a husband might give lands to his wife by will; but a wife Bro. Desc.
was not allowed to devise lands to her husband, although
she might, as in former times, with the consent of her hus-
band, devise the moiety of his goods. Sometimes lands 3 4=-3.
were devised to executors, to make distribution for the good et pessin-.
of the testator’s soul, and, if the executors failed in so do-
ing, the heir might enter, and have an assize. '

A scrupulous regard was shown to the will of the testa- i1,
tor, and more indulgence in the construction of testaments
than in that of deeds. When a remainder was limited ***
propinguioribus heredibus de sanguine puerorumi of the
devisor, it was held that, upon the devisor dying, leaving
two sons, who died without issue, and a daughter, who had
issue Isabel, and then died; that Isabel should take, being
sufficiently described by the will.

4.

* At one and the same time.
t To the prochein heirs of the blood of the children.
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The force of warranty was shown in some cases now
that had not before occurred. If the uncle or other ances-
tor, or cousin collateral, who was not privy to the entail,
aliened with warranty and died without heirs, so that the
next issue in tail was become his right heir, such issue
would be barred by his ancestor’s deed with warranty.
This was afterwards termed collateral warranty, to distin-
guish it from the usual sort of warranty called lineal: not
that the terms lineal and collateral had respect to the heir,
whether lineal or collateral, but to the title which he had.
If the heir, whether lineal or collateral, might by any pos-
sibility claim the land from him that made the warranty,
then it was termed lineal; but if the ancestor by whom
the warranty was made had no right to the land, the war-
ranty was collateral to the title by which the estate was
claimed.

There was one sort of warranty, however, since called
warranty, commencing by disseisin, which was considerd
as no bar; as, when a guardian or tenant at will aliened
the land of the heir or the lessor with warranty, such
alienation being equivalent to a disseisin, the warranty.
was void as against the heir or lessor.

In regard to the dispossessing a person of his lands and
tenements, and the consequences resulting therefrom, ma-
ny points of law began now to be discussed, and many
terms came into use, which have since become familiar to
the modern lawyer, such as ouster of freehold, abatement,
congeable entry, descent that tolls entry, discontinuance,
remitter and others of which an explanation will be given
hereafter.

All the real actions, before partially mentioned, or al-
luded to, were now described, with all their properties and
incidents, and in the terms which have been retained to
the present day. The remedy, by the assize, had under-
gone some change to accommodate it to the state of the
law as regarded jurors. The practice of turning assizes
into juries, which had been resorted to, probably to re-
lieve recognitors, from their liability to an attaint, to which
jurors were not then subject, appcars to have ceased,

¥
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being no longer available for that purpose, as all jurorscmap.
had, by statute, been made equally liable to attaints. Ju- XIX.
ries had, however, now become more circumspect, for, in+ EDWARD
stead of giving verdicts, which comprehended both the
law and the fact, they would give special verdicts, or ver-
dicts at large, as they were afterwards called, that is, they
would state the special circumstances, and pray the justi-
ces to form their own conclusion on the point of law, as in
the assize of Novel disseisin, whether from the circum- Lit-Set-
stances so stated, it was disseisin or not. Hence arose Reeve's His.
the distinction, now made, as to the manner of taking the .
assize. An assize was said to be taken in the point of as-
size, when the recognitors tried the general issue nul tort,
nul disseisin.* An assize was said to be taken, at large, g o, 28,
when the title and all the circumstances were sent to be 4= %,
tried by the recognitors, examples of which are numerous 33 *
throughout the book of assizes. An assize migh
taken, out of the point of assize, where the tenant
some special matter in bar, showing why the assiz
not pass as a release, or some foreign fact to be
_some other county. Sometimes an assize was taken to 1n- Cowsls I
qulre of the damages only. To these different kinds of
assizes may be added, the assize of Fresh Force, so called, 2 Am.3.
beeause the entry of the plaint, and the recovery thereon, ter-ud. Vos.
was to be within sixty days, or the plaintiff would be bar-
red of this remedy, and driven to an assize at common law.
This assize lay, where a man was disseised of tenements,
devisable, as they were by the custom of London.

To the writs of entry, already mentioned, may be added, Frisof
some others, which had been varied since Bracton’s time,
80 as to meet particular cases. A writ cui ante divortium, Q. ~
now lay for a woman instead of the cui in vita, where a -
divorce took place between her and her husband, after the
alienation. A writ, causa matrimonii prelocuti, lay for 0.N.B.1%.
a woman, who had given lands to a man, as it were in ma-
ritagium, with intent that he should marry her, and he did
not. In two cases, namely, lunacy and infancy, where the

*No wrong, no disseisin.




288

CHAP
XIX.

EDWARD
1L

Bract. 14.

Rcevea’ His.
iii. R

0. N. B. 195.
Bract. 223.

Ibid. 218.

Reeves’ His.
ii. 33.

HISTORY OF

parties were disabled, in law, to make a gift, a writ was -
furnished for the recovery of the land. In Bracton’s time,
when a gift was alleged to be made by one non compos
mentis,* a writ was framed, to inquire whether the donor
was of sound mind : instead of this proceeding, a writ of en-
try, called dum non compos mentis, now lay for the heir of
the person who was of unsound mind, and not, as has been
supposed, for the party himself, who made the alienation;
for it is generally held, that a person is not admitted to
stultify himself. Where an infant aliened land, that had
descended to him during his infancy, or which he had pur-
chased to himself, he might, when of full age, recover by writ
dum fuit infra etatem. When a tenant, for term of life, by
the curtesy, or in dower, aliened in fee and died, the rever-
sioner might have the writ ad communem legem. The
writ quod ei deforceal, lay for a reversioner, after an es-
tate for life. The writ super disseisinam in le quo, or in
le quibus, lay for the heir of a person who was disseised
and died, against the disseisor. This writ approached the
nearest to the assize of Novel Disseisin, and was so called,
because it always contained the words ¢ de quo, or de qui-
bus, A. disseisivit B. patrem,”} &ec.

Although the law of real property still occupied the prin-
cipal attention of the courts, in this day, yet we find, that
a distinction began to be made on the subject of personal
property. All possessions were comprehended by Brac-
ton, after the manner of the civil law, into bdona,} which

- were distinguished into mobilia,|| and immobilia ;§ but now

the term chattels in French chattels, low Latin catalla, was
come into use to denote, not only cattle, but all geods
moveable and immoveable, except such as were of the na-
ture of freehold. They were, likewise, distinguished into
chattels real, such as a lease for years, and chattels person-
al, as a bow, a house, &c.

As personal actions were now coming more and more in-
to use, a greater attention was paid to this part of the law,

*Of nonsane mind. :
1 Whereof A. disseised B. the father (of the demandant).
1 Goods. || Moveable. § Immoveable.



ENGLISH LAW.

289

which has survived the changes of the times, and beencmar.
handed down to the present period. It has already been X1!X-.
shown, that an action of debt might be brought, either in ED}{ARD
the debet, or the detinet, namely, in the debet, for money, Raag-' His.
and in the detinet for chattels. It was now laid down as a Ante,p.213.

rule, in law, that an action, brought by or against executors,
was to be sued in the detinet only. In regard to deeds,
on which an action of debt was commonly grounded, the
law before this reign was, that a deed, made in a place
not within the jurisdiction of the court, could not be the
subject of an action, wherefore, as a remedy for this incon-
venience, the stat. 9 Ed. 1II. ordained, that when a deed
was pleaded in bar of an action, bearing date in a place
within a franchise, and the deed was denied, the witnesses
were to be summoned, and if they did not appear, the in-
quest was to be held in the county where the pl

ved, in the same manner as if the deed had be

the county; but as this did not apply to place:

countries, an" expedient was hit upon of nam

places as if situated in England; as, for exam

sing a deed, made at Harfleet in Normandy, to be named
as if made at Harfleet in Kent. Although it was pleaded

there was no such place in Kent, the objection appears to BELS.

have been overruled.

mer reign, in favor of a man’s power of bequeathmg his 72

" personal effects away from his wife and children, actions ‘°F“ 3

of detinue pro rationabili parte were frequently brought in
this reign. But the court confirmed the opinion then ad-

N otwnthatandmg the decisions of the courts in the for- ctioner

vanced. In one case an action was brought by the childern Roever' Hin

to have a reasonable part of their father’s goods, when
Thorpe, one of the justices, said, * how can we give judg-
ment, when you have brought an action that is contrary to
law ?’ and Mowbray, another justice, said, the Lords in
parliament would never grant, that this action should be
maintainable by any common custom of the realm. From
this it is clear that, owing to the particular custom of cer-
tain places, by which a man’s power of bequeathing his
goods was restricted, and also, owing to the very prevalent
37 -
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practice of leaving the rationabiles partes to the wife and
children, though not required by any positive law to that
effect, much uncertainty prevailed, on this subject, in the
minds of people, although the courts had uniformly held
out but one doctrine.

As the writ of covenant lay for the recovery of land, or
any thing issuing out of land, as also of moveables, it might
be, either a real action, personal action, or a mixed action,
that is, an action for the recovery of the land, or for the
recovery of damages only, or of both. Fines were com-
monly levied on actions of covenant, wherefore, the de-
claration, in such cases, ran thus, ¢“a tort ne lui tient son
fait,* &c. Before the time of Bracton it appears, that the
breve de conventionet was the only remedy for termors,
who had been ejected from their term, but as this lay only

is. between the lessor and lessee, who alone were parties to,

and bound by the covenant, a less tedious action called
quare ejecit infra terminum was framed, for the benefit of
a termor, against all persons who ejected him. It wasa
question, in this day, whether a term should be recovered
in covenant ; but the better opinion was, that where a lessor
ousted his lessee, he might recover both his term and dam-
ages.

A new remedy for termors was now coming into use,
called a writ de ejectione firme or a writ of ejectment, as
it was afterwards called. As this writ at first lay only for
damages, it was not so much considered, as it was when it
went to the recovery of the term. This was in the nature
of an action of trespass. '

The action of trespass was now resorted to, where it ap-
pears never to have been before used ; and by varying the
form of the writ, so as to suit it to every man’s case, acord-
ing to the stat. Westm. 2, which authorized the framing
writs in consimili casu; the writ of trespass or action on
the case, was now become a remedy for every injury done
to the person or property. The first action of trespass sur
8on case} mentioned, is to be found in the 22d year of this

* Wrongfully, nor doth he keep his covenant.
t Writ of covenant. i 1 Upon his case.
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king, when an action was brought against a man, for that cuap.
he had undertaken to carry the plaintif®s horse in his boat X IX.
over the Humber, but that he overloaded his boat with oth- zun’ ;‘RD
er horses, by which overloading the plaintif’s horse per-

ished, a fort et damages.*

It was objected to this writ, that it supposed no tort in
the defendant; but, on the other hand, proved, that the
plaintiff should rather have had a writ of covenant; but it
was said, by one of the judges, that the defendant commit-
ted as it should seem, a trespass in overloading his boat,
by which the plaintiff’s horse perished, and that the action
would lie.

*“Thus,” observes Mr. Reeves, ¢ was the notion of tres- Roeves Ris.
pass, or malfaisance, extended to a number of other cases, i
which were but remotely allied to it.”> But it does not
appear to have been determined, in this reign, when the
proper remedy was a general writ of trespass, and when a
special writ, nor when a special writ should be laid vi et
armis,} and when not. The principal reason for inserting
the vi et armis was, that the plaintiff thereby became en-
titled to process of capias,} and the defendant could not
wage his law.

The law of replevin was now put on the footing on which geprevin.
it has, with very few alterations, remained ever since. antw, p. 116.
Replevin was so called from replegiare, or re and plegiare,
to deliver back upon pledges, the principal word in the
writ, issued in Glanville’s time to the sheriff, directing him,
replegiare facias, to make deliverance of the cattle which
had been taken in distress. The unjust taking or detain-
ing cattle against gage and pledges, was called, by Bracton,
in the language of the old law, vetifum namium, that is, a
forbidden, or unlawful taking, and is classed by him among
the placita corone.| When any ene complained that his
cattle had been unlawfully taken or detained, he might
either have the writ above mentioned, or, for the sake of .
expedition, he was allowed, by the statute of Marlebridge, 3 len-3.

Aate, p. 159.

* Wrongfully and to the damage of the plaintff.
t With force and arms. 1 Arrest. || Pleas of the crown.
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to make a verbal complaint to the sheriff, and on giving
him pledges de prosequendo,* he or his officer would pro-
ceed to the place where the cattle were detained. If ob-
structed in the execution of his duty, he was armed with
authority to raise the posse comitatus,t and to put the of-
fender into prison, which, in those days of lawless violence,
was frequently necessary. If he could not find the cattle
and it appeared that they were, a8 it was termed, elongata,
eloigned, or removed, there issued a process to take the
distrainer’s cattle to double the value, which was now call-
ed a capias in withernam, that is, a taking by way of re-
prisal; if this process failed there issued a captas against
the person of the distrainer.

If no opposition was offered to the sheriff, and the goods
were delivered to the complainant, then a day was given
to the parties to appear in court, when the defendant might
make avowry, as it is now termed, that is, avow or justify,
taking the distress in his own right, or if, as a bailiff, he
justified in another’s right, he was said to make cognizance,
that is, to acknowledge the taking, but to insist that it was
legal, as he acted by the command of one who had right
to distrain. The defendant might also say, that the taking
was just, because he found the beasts on his land in suo
damno, or damage feasant,} as it was now called.

If, in this action, which had now acquired the appella-
tion of an action of replevin, the cause was determined for
the plaintiff, namely, that the distress was wrongfully taken,
thenh the judgment was, that he should retain possession of
his goods, and moreover recover damages; but, if by the
default or nonsuit of the plaintiff, it was determined for the

_ defendant, then the judgment was, that the cattle should be
- returned to the lord, for which a writ issued, grounded on

the statute of Westminster, called a writ de retorno haben-
do. But notwithstanding this judgment, the plaintiff might,
at common law, have had as many replevins as he would
until the above named statute, which restrained him from

* Of prosecution. t Power of the county. 1 Doing damage.

-
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having any replevin after nonsuit, but gave him a writ call-cuap.

ed breve de judicio, or a writ of second deliverance. XIX.
If the plaintiff was a second time nonsuit, or the defend- EDW ARD

ant had judgment upon verdict or demurrer, in the first re- 10Ea.2.

plevin, then a return, irreplevisable, was to be awarded, SELS,
and no new replevin granted. Besides, before this statute, &o3 o
the plaintiff, after replevying his cattle, might sell or eloign Ho.
them, so as to prevent their return to the defendant, if the
judgment of the court was in his favor, to remedy which
evil, provision was made, that the sheriff, before he made
delivery of the cattle or goods, should take, not only pled-
ges de prosequendo, but also pledges de averiis retornan-
dis* if a return should be adjudged.

Sometimes it would happen that the defendant claimed
a property in the goods taken in distress, in that case, the
party replevying might sue out a writ de proprietate pro-
banda,t directing. the sheriff to try, by an inquest, in
whom the property subsisted, if it were found for the
plaintiff, then he was to make deliverance, but if for the
defendant, then the sheriff could proceed no further, but
the claim of property was to be determined in the higher
court. - - :

Aspleas of vetitum namium respected the king’s crown Bract. 135,
and dignity, they were, in Bracton’s time, properly deter-
minable, only in the courts at Westminster, and did not fall
under the jurisdiction of the sheriff; but for the sake of
despatch a special jurisdiction was, in some cases, given
to the sheriff who in that instance acted, not in his office
as sheriff, but as justiciarius regis.} By virtue of this
commission he might compel the parties to appear in the
county court, and determine all matters between them, un-
til a right of freehold came in question, when the sheriff
could proceed no further. When the action of replevin
became the usual remedy for civil injuries, and all causes
of that kind involved, more or less, the question of right
of freehold, it was found most convenient to remove the

*To return the cattle. To take proof ot the right of property.
1 The king’s justice. :




294

CHAP.
XIX.

EDWARD
1L

Writ de Ao-
mine reple-

O.N.B. 40.

iasn::‘.

Proceeding

H,g
e

9]nn.

*89 B
s -
3

30 Ass. 14.

Reeve's His.
il 94,

HISTORY OF

plea, in the first instance, to the superior courts, and of
course this partial Jurlsdlctlon of the sheriff fell away of
itself. -

A writ of replevin lay, not only in cases of distress, but
also where a man was imprisoned, who might by law be
bailed, he might have a writ de homine replegiando.

Since the introduction of writs, it had become a maxim
in law, that no suit should be commenced in the king’s
courts without a writ, but this was to be understood only
in reference to ordinary cases. There were other modes of
proceeding, of more ancient date than that by writ, which
were more adapted to the extraordinary jurisdiction, ex-
ercised by our king’s at an early period, in the administra-
tion of justice. One of these proceedings was by bill, of
which there is frequent mention in this reign, in the courts
of King’s Bench, Exchequer, and Common Pleas. Al-
though but little is said of the nature of this proceeding,
we may gather that it was a sort of plaint, or queritur,
made personally in court, and was particularly applicable
to officers of the court, attornies, and such persons as,
being supposed to be always there attendant, were thus
privileged from arrest by the common process : whence the
proceeding in such cases acquired the name of a Bill of
Privilege. In case of contempt, and in all matters that

“touched the king, the proceeding by bill appears to have

been the usual mode. Sometimes it was alleged to be
tam pro domino quam pro seipso,* as in the case of a
plaintiff in the King’s Bench, who, while bringing a writing
there to prove his case, was attached by the defendant.
Actions of this kind, brought for the king as well as the

. party, were afterwards called qui tam actions, or popular

Buggestion.

actions.
Another mode of proceeding, which was also in the na-
ture of a verbal application, or complaint, was by sugges-

‘tion or surmise, which, as we have before seen, excited

the jealousy of the Commons, in regard to the council and
the Exchequer. This proceeding in the King’s Bench
does not appear to have been resorted to, in common ca-

*As well for the king as for himself.
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ses, so as to awaken any particular observation; and,incHAP.
matters affecting the king, suggestions were admitted with- XIX.

out dispute, and were afterwards established under the EPYYARD
name of informations.

Pleading was carried on much in the same manner as in 7 ’l“‘“"o:'
the preceding reign, unless, as has been asserted, it had ofKB
become the practice to put the pleadings in writing. If Engl, Law,
this practice had now really commenced, which is inferred
from the specimens of declarations in the Nove Narra-
tiones, it had not as yet destroyed the simplicity of plead-
ing, nor introduced that subtlety and refinement which
was affected by pleaders in after times. Lord Coke ob-
serves, that ¢“in the reign of Edward III. pleadings grew
to perfection, both without lameness and curiosity.” Sir
- Matthew Hale confirms this opinion by observing, that
¢« pleadings, in this reign were somewhat more polished
than in the reign of Edward I. ; yet they had neither un- i g
certainty, prolixity, nor obscurity. Sog Lam

The practice of producing and examining the secta, or scts.
witnesses of the plaintiff, which, as before observed, is
supposed to have been grounded on Magna Charta, appears anw, . 147.
to have virtually ceased in this reign, and was probably
never universally resorted to. In the preceding reign it 1ELe
was demanded, on the part of the defendant, that the secta Resves’ ia.
should be examined, but the counsel for the plaintiff object-
ed, on the ground that the court of Common Pleas never
suffered a secta to be examined. However, he said he
was ready to aver, that is, to prove by the verdict of a
jury. Probably, in proportion as the trial by jury came in-
to use, the production of the secta fell away. In this reign
there is no mention of the secta, except in the formal con-
clusions of the declarations with the words ¢ inde producit
sectam,”® a form which has continued in English to the
present day.

Law-wager, now commonly called Ley Gager, or Gager Lsw-wegsr.
de Ley, was in frequent use at this period, and caused some
discussion in the courts, as to when it should and should

* And therefore he brings suit.
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CHAP.not be allowed. A defendant might wage his law in sim-
X IX. ple debt and arrears of accounts, and also in debt on a tal-
EDWARD ]y, ag had heretofore been the usage ; but, as the concerns

#Ed.3.  of men began to be more enlarged and multiplied, the in-

;f'm.a convenience of trusting to the oath of needy persons was

Nagn- 351, more sensibly felt, and, accordingly, in the former reign, it

Fl.133. Was granted ex gratia principis,* as we are informed, that

" in cities and fairs, and in causes between merchants, the

party affirming might prove his tally per testes et patriam.}

Law-wager was not now, nor probably ever had been, al-

lowed against an obligation, on which an action of debt

was founded, and it appears also, that it was not allowed
in a debt for rent, because it was connected with the realty.

Upon the same ground it was not allowed, in detinue, for

charters in the preceding reign, but the courts were not

settled on this point at the period we are now treating of.

1. s It Was, however, according to the old law, allowed in non-

il %. 5. summons, and other collateral points connected with land

Aute:r)3  and obligations. No defendant could wage his law against

18 E-% the king, and for this reason, it was not allowed in an at-

tachment upon a prohibition, this being considered in the

light of contempt. Such at least was the final decision,
but it was determined otherwise in some cases.

Tviel by The trial per pruves, by proofs, so often mentioned by

me.c.o. Glanville and Bracton, was not entirely disused in this

reign; but it appears to have been resorted to, only in
cases where, by construction of law, the matter could not
come within the knowledge of the pais or country ; thus,
in an assize, brought by a woman que fuit uxor B.} the
tenant said, that B. was in another country, and he was
ready to prove it, that is, to put it on the trial by proofs.

To this it was answered, on the other side, that this amount-

ed to the issue of couvert baron,| which was triable by

the assize, therefore they prayed that the assize might pass,

88
ir
o

* Special favor of the king.

1 By witnesses, and by the country.

t Who wax the wife of B.

| Whether under the protection of a husband i. e. married.
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but it was the opinion of the court, that this point had for- crap.
merly been tried by proof, and so it must continue. XIX.
As to the trial, by certificate of the bishop, it was em- EDWARD
ployed when the issues of feme couvert, or not feme Tviat by the
couvert,* sole parson, or not sole parson,} born before es- tie zmoﬁ
pousals, or after, &c. were to be tried; but the courts lent iii. 9.
a willing ear to any plea, however subtle, which seemed R
to justify them in not applying to the bishop. In an assize
by baron and feme,} it was alleged, by the tenant, that there
had been a divorce between the plaintiffs, and one of them
had since been married to the tenant, therefore she was
the wife of the tenant and not of the demandant. It was
held, after much debate and argument, that this should be
tried by the pais,| and not by certificate, on account of
the conclusion of the plea et issent nient son feme,§ for if he
had rested only on the divorce, this being a purely spiritual
question, must have gone to the spiritual tribunal, but the
conclusion being a matter in pais, brought the whole be-
fore the country. So, in like manner, where the issue in g, 5
a quare impedit was void, or not void, this was to be tried *
by the country; but if it had been full or not full, then, by
certificate; for plenarty was to be tried by the Court Chris-
tian. Where the issue was whether the maker of a deed
was professed on the day he made it, it was tried by the
country, for although profession was a matter properly to be
tried by the certificate of the ordinary, yet, as the profes-
sion was here admitted, the doubt was only as to the time
the deed was made. So, likewise, the courts would some-
times try, by the country, the direct questlons of profession, 3 aw: %.
general bastardy and the like, if alleged in a person who 3.**
was dead or a stranger to the action : which innovation was
justified on the ground of despatch.
As the trial per pais, or by jury, had thus gained ground
on the old modes, all the clrcumstances and forms, belong- ew,orby

* Whether a married woman, or not.
t Whether a single person, or not.
b Husband and wife.
I By the country i. e. the jury.
§ And =0, not his wife.
38
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ing to this manner of determining questions, were now more
minutely examined than ever, and alterations were made
with the view of rendering it more efficient.

The circumstance of jurors being of the vicinity where
the fact to be tried happened, was an indispensable quali-
fication in the time of Bracton, it being presumed, that the
jurors decided from a personal knowledge of the parties
and transactions ; but as neighborhoods became more fluc-
tuating, and men lived less under the observation of each
other, a difficulty naturally presented itself of finding twelve
freeholders in a hundred, who could take upon them to say,
that they were either eye or ear witnesses of the matter
on which they were to decide. Besides, an inconvenience
obviously arose, from choosing jurors out of the neighbor-

* hood, that they were apt to be prejudiced and partial. The

Reeves’ His.
#ii. 103,
39 Bd.
40 Ed. 3.
3.

43 Ed. 3.
4.

44 Ed. 3.
6.

Co. Inst.
195,

experience of these objections naturally led the courts to
relinquish the practice by degrees. In the reign of this
king, it was thought sufficient if four were of the hundred.

One consequence of this change was, that questions now
arose respecting the vicinage, visne, or venue, as it was af-
terwards called, whence the jury should be summoned.
Whilst the law required, that the jury, summoned to try
any issue, should be acquainted personally with the merits
of the case, the trial of all matters was necessarily confined
to the neighborhood where the injury really happened;
but when this rule was departed from, plaintiffs might either
declare the injury to have happened in what county they
pleased, or might mention several counties as the scenes
of different parts of the same transaction. The courts,
therefore, were now called upon to determine from what
county the venire facias®* should be awarded. In doing
this they appear to have been guided by no rule, but to
have determined every case on its own merits. In ques-
tions of villenage, where the issue was, that the demandant
was a villein regardant to the manor of N. in one county,
and the birth was laid in another county, they sometimes
awarded the venue according to the old law, where the vil-

L
* Summons to the jury.
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lenage was alleged, and sometimes where the birth wascmarp.
laid. In other cases the venue was awarded where the fact XIX.
happened, and sometimes where the land lay which was EDWARD
the matter in question, probably according as it appeared

to the court that the cause could best be tried in this or that

place. In after times, when this point of law was more de-

fined, actions were distinguished into local, when they

were obliged to be brought in the county where the cause

of action arose ; and transitory, when they might be brought

in any other county.

The taking exceptions to jurors was now called challen- Cralienges.
ging, in Latin, calumnia, in the improper sense of making
a charge. To challenge, probably derived from call, sig-
nifies here as much as to call, or single out a person, by
way of objection to him. Challengers were either to the
array, that is, to all the jurors, or the whole panel or little
square of parchment in which the names of the persons
were arranged in order, or to the poll in capita, that was,
to the head or person of any particular juror. Challengers 3 Ed.3.
were made on various grounds ; as, if a juror was nomina- 41Ed.3.
ted by either party, if the sheriff was de robes, as it was #9Ed.3.
called, to either party, or a relation even in the eleventh
degree, or held leases or lands under either party, and
numberless other reasons of a similar nature.

In all cases, where there were not sufficient of the jury g ga.a.
returned after defaults or challenges, the plaintiff might o
pray a tales* as it was then and since called, to the number
of ten, but no further, except in an attaint, when eighteen
tales were allowed to make up the twenty-four.

The practice of afforcing the assize was now entirely
done away. It had begun to decline in the reign of Ed. I.,
when, in order to compel the assize to be unanimous,
the sheriff was directed to keep the jurors without meat 1y yon 1.
or drink, until they agreed on their werdict. By a law im0,

of Henry I., which prevailed for some time, judgment ey, £ O

. . T .. . Hi .
was given ex dicto majoris partis juratorum,i in the L

* From the words of the record, tales de circumstantibus. Certain of
the bystanders.
t According to the decision of the major part of the jurors.




300

-HISTORY OF

CHAP. same manner asin the case of coroners’ inquests. In

XIX.

this reign more vigorous means were resorted to, to com-

EDWARD pel unanimity ; for the jurors, who dissented from the rest,

Running-}
ton’s edit.
24 Ed. 3.
A.

41 Ass. 11

4Ed.3.20

were committed to prison, and if the under-sheriff, having
charge of the jurors, suffered them to eat or drink, or to
go at large, a captas ad respondendum was awarded against
him out of the King’s Bench, and the verdict was void.
In like manner, the verdict of the greater part was no
longer allowed, for it was held, that the verdict of eleven
was no verdict. Justices were also required to carry ju-
rors about with them in carts until they were agreed:
whence arose the practice of carrying juries that could not
agree in their verdict, to the bounds of the county. If the
jurors, after they had retired to consider their verdiet, ate,
or drank, or went at large, the verdict was void, and the
party might have a new venire facias, which was, in fact,
granting a new trial, a practice that afterwards became
general, whenever the court, on being applied to by either
party for that purpose, thought proper to set aside the
verdict.
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CHAPTER XX.

EDWARD III.

State of the Criminal Law.— Treason.—Statute of Trea-
son.—Petty Treason.—Homicide.— Chance Medley.—
Murdrum.—- Arson.—- Theft.—- Burglary.--- Larceny.—
Rape.—Mayhem.— Striking a Clerk.—-Striking in courts.
Usury.— Forestalling.— Felony.— Punishments.—-- Felo-
de-se.— Breaking Prison.—Striking in the King’s Pa-
lace or Courts, punished with the Loss of the Right
Hand.—Standing Mute.—Peine forte et dure.—Perju-
ry.— Conspiracy.—-Spreading false reports.--- Accesso-
ries.—Modes of Prosecution.—- Appeals.—-Indictments.
Outlawry.-—Prisoners not to be ironed.— Benefit of Cler-
gy.—Pleas of autrefois Acquit and autrefois Attaint.
Judgment and Execution.-— Privileges of married Wo-
men.-—=Sources of legal Information.—Statutes.—Par-
liament Rolls.— Year-Books and Assizes.— Law Tracts.
Old Tenures.—Old Natura Brevium.—Nove Narratio-
nes.—Inns of Court.—Salaries of Judges.

THE last important subject of consideration in this reign ¢y 4 p.
is the state of the Criminal Law, of which a general view xx.
will here be taken. The principles of the criminal law EPWARD
had not materially changed from those which appear to 4 p 1397,
have prevailed in the time of the Saxons, but they were A.D.1377.
more minutely defined. State of the

eriminal

Among the placita corone, or pleas of the crown, the '.}':,'m,,‘
most important was that of treason, termed by the Saxons
Hlafordswic, proditio domini, or the betraying ones lord.
Treason, the term since used, contracted from the French
{rahaison, is derived from the Latin {raho, to draw in, or
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betray, signifying properly the betraying of one to whom
one owes fidelity. Thus Britton defines treason generally to
be every mischief which a man knowingly does or procures
to be done to one, to whom he is in duty bound, to be a
friend. Offences which immediately affected the king’s
person or dignity, were comprehended by Glanville and
subsequent writers under the name of crimen lese majes-
tatis or lese majesty, called by the Mirror simply majestie,
and by Bracton, grande treason, or high treason, in dis-
tinction from petit treason, or such offences as affected pri-
vate persons. Before the statute of the 25th of this reign,
many things were considered as treason which were not af-
terwards considered as such. Lese majesty, according to
the abovementioned writers, comprehended killing the
king, and even imagining his death ; promoting a sedition in
the army and the kingdom ; the crimen falsi, or falsifying
the king’s seal; the concealment of treasure-trove ; and
even the breaking of any of the laws and statutes of the
realm, was reckoned by Bracton as a high presumption
against the king’s crown and dignity. ¢ High treason,” says
Britton, ¢ was, to compass the king’s death, or disinherit
him of his realm ; to falsify his seal, or to counterfeit or clip

‘his money ; besides a person might commit treason against

others several ways; as a villein procuring the death of his
lord, who was seised of him, and those wha drew persons
into such perils as to lose life, or member, or chattels.” In
another place, he adds, that ¢ they ought to have the same
judgment as in high treason, who were attainted of counter-
feiting or otherwise falsifying the seal of their lord, of
whose dependence or homage they were: also, of commit-
ting adultery with the wives of their lords, or of deflowering
their daughters, or the nurses of their children.” Petty
treason, called by Britton simply treason, was an offence
committed by a private person against another to whom he
was bound by ties of blood, affinity, or alliance, which cau-
sed his death, disinherison, or loss of homage ; for the quali-
ty of the treason, says the Mirror, is the taking away of life
or member, or decrease of earthly honor, or increase of vil-
lanoug shame. He also enumerates many other offences,
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which, by construction, were included under the hetad of cH A P .

treasons, as abuses and extortions of office, and others which X x.

he calls perjuria ; because, says he, every one that commits EDWARD

perjury lieth against the king. Many cases in this reign 21 E4.3.

were, before the statute of treason, likewise ruled to be trea- co. Cor3tnat.

son by construction, as in the case of John Gerbage, a knight,

who was indicted quod tpse cum aliis in campo villa de

Royston in altd regié vid strati,* rode armed, with his

sword drawn in his hand, modo guerno,t and assaulted and

took William de Bottisford, and detained him till he paid

£90. which was looked upon as an encroachment of royal

power, as it was then called, that is, an attempt to exercise

royal power, contra sui fzgeantmm regis.} He prayed his Hale's Hist.

clergy ; but was denied it, upon the ground that clergy was e St
wk. P. C.

not granted in cases of treason and sedition ; upon which, ITes

he refused to plead, and was put to his penance ; but two of

his companions were convicted, and had judgment, quod

distrahantur et suspendaniur.|] The Commons, alarmed

at these constructive treasons, prayed that it might be de-

clared in parliament what is accroachment of power, which

should cause lords to lose their forfeiture and delinquents

the benefit of clergy. It appears from this, that as the for- pet. Part. 21

feitures in such cases accrued to the king, this was one ke

motive for their interference. At the same time, they

were anxious to have a crime defined which affected the

liberty and property of all. The king did not immediately Bt ol

yleld to their wishes ; but, on the renewal of their petition, Ed.3. .5

in the 25th year of hls reign, he caused the well-known >

statute to be passed, which professed to declare what was

and what was not treason. It comprehended high treason

under four general heads; namely, first, compassing the

death of the king, the queen, and the eldest son and heir,

as also that of the chancellor, the treasurer, justices of the

*For that he with divers others, in the vill of Royston, in the king’s
highway, &c.

tIn a warlike manner.

1 Against his allegiance.

| Fo be drawn and hanged.
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one Bench and the other, justices of Assize, and other jus-
tices in their place ; secondly, violating the king’s com-

—— . . .
EDWARD panion, or queen, the king’s eldest daughter, unmarried,

Petty trea-
son.

Bract. 119.

Co. 3 Inst.
7.

Ibid.

Bract. Drit.

and Flet.
ubi supra.

and the prince’s wife ; thirdly, levying war against the king,
and adhering to the king’s enemy ; fourthly, counterfeiting
the king’s great and privy seal and the king’s coin. By
the same statute, petty treason included three particulars,
namely, a woman killing her husband, a servant his or her
master, or any ecclesiastic his prelate.

The concealment of treason was, by the old law, held
‘to be treason; for he who knew another to be guilty of
treason was to go instantly, says Bracton, or send, if he
could not go to the king himself; or, if he could not, to
one of -the familiars of the king, and relate the whole mat-
ter. Ile was not to stay two nights or days in a place, nor
attend to any business of his own, however urgent. After
this statute, the bare concealment of treason was not trea-
son, where there was no proof of approbation or consent.
This was afterwards called misprision of treason, and was
not comprehended under the crime of high treason.

If what was designed was not brought about it would
be no less treason, by a maxim of law then generally admit-
ted, that voluntas reputabitur pro facto;* so that, if a
man had compassed or imagined the death of the king,
and had declared his compassing by words or in writing,
that was treason by the old law ; but, by the statute of trea-
sons it was necessary that the compassing should be decla-
red by some overt act.

Using the king’s seal without warrant, was anciently
reckoned among the higher kinds of treason ; as also clip-
ping or otherwise impairing the king’s coin; but the sta-
tute restricts the offence of treason to the counterfeiting
the king’s seal or money.

The statute further adds, that because many other like
cases of treason may happen in the time to come, which
cannot be imagined or declared at the present time, it was
accorded that should any other case, not above specified or

* The will shall be taken for the deed.
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supposed to be treason, happen before any justices, they cap.
should tarry, without going to judgment, till the cause was X X.
showed and declared before the king and his parliament, EP}VARD
whether it ought to be adjudged treason or other felony.

After the statute had defined what was treason, it was
not thought necessary to particularize what was not treason ;
but, to meet the particular case complained of by the Com-
mons, a clause was added, that riding or going armed, to
slay or rob a person, should not henceforth be adjudged
treason, but was to be judged felony or trespass, according
to the old law, as the case required.

The courts, in their decisions on this statute, not only «As.ss.
conformed strictly to the letter of the statute, but in some
cases refined upon its spirit ; thus, in the 38th year of this
king it was held, that adhering to the king’s enemies was gy, cor.
not treason; for what reason, says Mr. Reeves, it i8 dif- feoves His.
ficult to say. In another case, where a Norman was cap- ix%js"™
tain of an English ship, having an English crew, and com-
mitted piracy, it was adjudged felony in him, because he
did it in Norman, and treason in the others, who did it in
English, because it was in them against the king’s alle-
giance.

In high treason, all who gave aid and counsel were, by
the common law, equally guilty of treason; and, as the
statute makes no exception in their favor, it afterwards
became a maxim in law, that, in high treason, there were
no accessories.

Homicide, homicidium, from homo and cedes, that is, memicid.
the slaughter of a man, was the general name for killing a
man, which was an offence that partly concerned the party
injured and partly the king, whose peace was broken. It
was distinguished by Bracton from the cause and manner
of killing, into homicide ex justitid, ex necessilate, ex casu,
and ex voluntate. - Homicide, ex justitid, was what took g, 100
place by the sentence of a court, and according to the
forms of law; which, to be justifiable, required to be done
in due order and course of law. Homicide ex necessitate,
or se defendendo, was justifiable if necessity was inevitable,
as in defence of one’s own person. Homicide ex casu, or

39
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person threw a stone at an animal, and another person ac- .
cidentally passing was struck by the stone and killed ; or
when a tree was falling, and it fell upon the passer-by, and
killed him. It was here to be considered, not only wheth-
er the act was in itself lawful and proper; for, if the act
was unlawful, then it was held to be murder, or volunt:-
ry homicide : as if A. meaning to steal a deer, shot at it,

‘and killed B. It was also to be considered, whether due

caution had been used, or whether it was a place of great
resort. So likewise, if an act was lawful and proper; as
if a man corrected his scholar, without exceeding the usual
bounds, homicide was not to be imputed to him. This
kind of homicide, which is now called manslaughter, was
sometimes denominated chance medley, when the killing
of a man was se defendendo, in self-defence, in a medley,
that is, scuffle, affray, or sudden quarrel. Voluntary ho-
micide was when any one of certain knowledge, and by a
premeditated assault from anger, malice, or gain, killed an-
other, nequiter and in felonia® against the king’s peace.
If this was done in an affray, it was equally felonious with
a secret and deliberate killing ; and all who were present
were looked upon as participes criminis,t according to
old law. 1If the act was perpetrated in secret, it was term-
ed murdrum, as in the time of Glanville, who divides ho-
micide into simple homicide and murdrum. This distinc-
tion is doubtless derived from the time of Canute, when,
to prevent the secret killing of his countrymen, the Danes,
he made a law that if any one was killed, and the slayer
escaped, the person killed should be taken for a Dane, un-
less proved to be English by his friends and relations, and
on failure of such proof, that the vill should pay forty
marks for the death of the Dane. The Conqueror revi-
ved this law in favor of Frenchmen, and imposed a simi-
lar fine, called murdrum, upon the country, unless the kill-
er was known or Englisherie was duly presented; that is,
the party was proved to be an Englishman, and not a

* Wickedly aud feloniously.  } Accomplices in the crime.
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Frenchman. As the purpose of this law had long ceased, cuap.
presentments of Englisherie were abolished by a statute _X X .
in the fourteenth year of this kirfg. EDWARD
If, in Bracton’s time any one struck a pregnant woman ,
8o as to cause abortion, it was homicide, after the faetus mes of En-

glisherie.
was formed. This appears to have been the law in the gy 14 Ea.

time of the Saxons; but in this reign the law was altered :f.ﬁ Ko
in this particular ; for killing a child in ventre sa mere® S am.s.
was not felony, because such a child was held to be not in

rerum naturd,t and could not therefore be said to be oc-
cisus.f In cases of homicide se defendendo, the defend-

ant was required to prove that he was under an absolute
necessity to act in his own defence. Where one pursued % As. 31
another with a stick, and the person struck returned the

blow, and killed the pursuer, this was held to be felony,
because the killer might have made his escape, instead of
resisting the assault. If any one killed a thief, by whom Ly, ine.
be was pursued, or by whom his house was attacked in the *'*
night, according to the old law, he was to go quit: but
Bracton adds the proviso “si ille aliter se defendere non pract. 14.
potuit.””|| In this reign, it was likewise held, that where * 4 *
thieves came to rob, or burglariously break into a house,

they might safely be killed : so likewise, if a gaoler was
attacked by his prisoners, he was justified in killing them,

if they could not otherwise be taken.

Homicide appears to have been extended to several gy
other cases since the time of Bracton; as if a judge,
through malice or cruelty, condemned a man to death ; or
a gaoler kept a prisoner in such duress that he died, it
was homicide. So likewise, if any one, not duly author-
ized took upon him the cure of a man, and the patient died
under his hands ; or if a person, by swearing falsely, or in
any other manner, caused another to be judicially condem-
ned to death, in such cases the persons were then guilty of
felony ; but the latter case was not held in aftertimes to
be murder. 15 Bd. 3.

Fitz, 383.
If a person at that time attempted to kill another, al- §iof-F-C.

*]In embryo.  {In existence.  }Put to death.
1 If he could not defend himself otherwise.
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¢raP. though death did not ensue, it was adjudged to be felony,

X X . according to the maxim bel%re cited, that volunias reputa-

EDWARD bitur pro facto ;* but the'law was otherwise in aftertimes ;
for, if the party did not die, it was no felony.

Areon. The crimen incendii, burning, or arson, as it was now

Y- =19 called, comprehended not only the burning a city, town,

me,p.40. house, man, beast, or other chattel, feloniously, in time of

peace, from hatred or revenge ; but if any one put a man

into the fire, whereby he was burnt or blemished, although

not killed, he was to be dealt with as a burner. Arson,

called by the Saxons bernet, was among the number of ir-

redeemable offences.

et Theft, furtum, was the general name for the taking the

property of another, provided it was done, antmo furan-

Brct.150.  di,} for otherwise no theft was committed. According to

the manner of the taking, it was distinguished into robbe-

Glanr. 1. M. ry, burglary, and larcency. Robbery, in the Latin of the

middle ages, robberia, is sometimes derived from roba, a

. robe, signifying to strip a man; but most probably it

comes from the Saxon regfan, and the German rauben,

and the Latin rapere, signifying to seize with violence

from the person. The maxim of voluntas reputabiiur

pro facto, was applicable to this crime as to those above

»Ed.3.  mentioned; for, if a person attempted to rob another, al-
though he took nothing, it was adjadged to be felony.

Burglary. Under burglary was comprehended, not only the break-

ing of a house, but the felonious assault upon persoms in

their houses, whether the assault was with design to kill,

Bract- 14 rob, or beat; also, the forcible entry into a person’s house,

Brit. . 17. doing violence there against the peace, by day as well as

by night, whether the house was broken or not. Burgla-

ry is mentioned in the laws of the Saxons under the name

of hamsocne, from hame, home, and socne, a privilege, sig-

nifying the violation of a person’s home ; and also under

that of husbrec, housebreaking, infractio domus. Bur-

LL.cen. glars are called by Britton burgessours, and by Bracton

e burglatores, whieh, from burg, a burgh or town, and lator or

* The will shall be faken for the deed.  { With intent to steal.

Al e R
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latro, a robber or breaker into, signified properly a robber caaP.
of towns or houses, as distinguished from one who robbed _Xxx.
from the person. Burglars are described by Britton, to be EDyyARD
such as feloniously, and in time of peace, break churches

or the mansion-house of others, or the walls or gates of

cities. The writers in this day make no mention of the

time of night as a characteristic of this crime.

The last species of theft, called in Latin latrocinium, in Lerceny.
French larcine or larcyne; in English, larceny; is de- 2j5.*"
scribed by the Mirror to be the treacherously taking from
another a moveable or corporeal thing, against his will, by
the evil-getting possession thereof. Britton distinguishes Brit. - 94.
larceny into grand and petty : when the thing stolen was c.3.
above the value of 12d., it was grand larceny, and a capi-
tal offence ; but, if it was 12d. or under that sum, it was
ped® larceny, and, by stat. West. 1, a bailable offence.
This distinction of theft, as to the value of the thing sto-
len, was first made inthe laws of Athelstan. Bracton
likewise makes a distinction between magnum latrocinium
and parvum latrocinium,® or furtum de re minimd and re pct Y '
majore.t In the reign of this king, as also in the time of
Edward L., there was some diversity of opinion as to the
amount which constituted grand larceny, whether it should
be 12d. or above 12d.; but the better opinion, which was
afterwards the settled law, was that it should be above
that sum. ]

If the thing taken were not moveable nor corporeal, as
of lands, rents, advowsons, and the like, it was not lar-
ceny. Besides, it was necessary for the thing to be taken
treacherously to constitute a larceny ; for if the taker con-
ceived the goods to be his own, and thought he might
take them lawfully, it was not larceny. Under this name
were comprehended many frauds, which have since, been
considered as cheats and civil injuries; as false weights
and measures, tricks in trade and the like. - -

There was also a distinction between theft that was

Ante, p. 39.

Bract. 150.

* Grand larceny, and petty larceny.
1 Theft of goods of greater, and less value.
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manifest and theft that was not manifest; the former of
which was called by the Saxons openthifte, and was, ac-
cording to the laws of Canute, among the number of in-
expiable offences. By a law of Wihtred, any one caught
in open theft, hand habend, that is, having the thing stolen
in his hand, was either to be put to death, sold as a slave,
or pay his full were. The same distinetion was observed
time, and for some time after, particularly in

ences against the forest laws; where the be-

the mainour was particularly regarded, as be-

to be, not where a man took his

, but where he accepted the goods
ce ee= wecavey == v-==- -~ Screen him. This was a heinous
offence among the Saxons, and was punished with the full
were. Letting a thief escape also subjected the offerder,
in those days, to the same punishment as the thief.

The crime of raptus virginum, or rape, was not confi-
ned to virgins or unmarried woman ; but was, as the Mirror
defined it, chascun afforcement de feme, de quelle condition
quelle soit,* so that even a prostitute was by law protected
from such acts of violence; and such was the law in the
time of Bracton; but the law required then, as it is does
now, that a wonan who had suffered an injury of this kind
should establish the charge by the most indubitable evi-
dence, and, while the fact was recent, should go to the
next village and show the injury that had been done to her.
She was also to do the same to the chief officer of the hun-
dred, the coroner, or the sheriff; and lastly, she was to
make her complaint publicly at the next county court,
which was to be described in the coroner’s roll. Besides,
it was necessary to prove the completion of the offence,
which was done by four legales femine.t By the Nor-
man law, this matter was tried by the inspeetion of seven
matrons. A charge of rape could not be sustained if the
woman were proved to have given her consent. It was

* Every ravishment of a woman of whatever condition she may be.
t Lawful women.
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also a good plea, in an appeal of rape, to say that before cuaP.
the time of the supposed ravishment, the woman had been _ X X.
the mistress of the ravisher ; also, if a woman was preg- EP/VARD
nant by her ravisher, it was considered, according to Brit-

ton, to be a proof of consent. In this respect the com- Jd-9 tt-
mon law differed from that of the civil law, where the con-

sent of the woman did not alter the nature of the offence ;
besides, the forcible abduction of a woman was, among the
Romans, equally penal with that of deflowering her. Be-

sides, by the common law, the man might, at the discretion

of the judge, escape the penalty of his oﬂ'ence, if the wo-

man consent to marry him.

"Another offence against the person, frequently mentioned Glaov. 1. 1.
in that day, was that of maykem, in the Latin of the middle 4
ages mahemium, from the French mehaigner. By mayhem Meprem.
was understood any corporeal hurt by which a man lost a
member, 50 as to make him less fit for fighting, as the loss
of a hand, an arm, or finger, foot, eye, front teeth, &c.; but
the striking out the grinders, or cutting off an ear, was not
a mayhem, because a man might defend himself equally
well in battle without them. Castration was, however, Bt 1«.4
adjudged to be mayhem, although committed by a husband B! m .
upon the adulterer with his wife. Among the laws of the §, ,
Saxons, particular cognizance was taken of injuries done §ripdCot-
to the person ; but the distinction between mayhem and or- &% (..
dinary wounds was, in all probability, derived from the ''*
Normans, in whose code we find it described in nearly the
same terms.

Common assaults and batteries were, for the most part,
treated as civil injuries, except in aggravated cases, where
the sacredness of the person or place was violated. Since
the Conquest, as well as before, the common law afforded
a more than ordinary protection to the persons of the cler-
gy ; and, in conformity with this, we find it expressly enacted
by the statute of Articuli Cleri, in the 9th year of Edward §7t"s ¢
I1. that if any person lay violent hands upon a clerk, he
was to be indicted at the suit of the king for a breach of
the peace; and also subjected to the censures of the church
imposed upon him in the spiritual court; besides which, he
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might be sued in the temporal court for the special damage
sustained by the party injured.

For a similar reason, out of regard to the sacredness of
a court of justice, where the king’s majesty resided, stri-
king in the king’s courts was treated as a criminal offence
of more than ordinary magnitude, as it had been in the
time of the Saxons.

'Usury was considered a heinous offence in those days;
but it does not appear to have been prevalent among the
Saxons, as we find no cognizance taken of it before the
reign of Edward the Confessor, when the growing luxury
of the age, and corruption of morals, had introduced ex-
travagance and given encouragement to usurers.

Forestalling was another offence at common law, which
was looked upon in a heinous light. The word is derived
from fore or fare, a way or passage, and sfall, in impedi-
ment, signifying an intercepting of goods in their way to
the market; and comprehended under it every means,
which was taken to enhance the common price of any
merchandise, whether by spreading false rumors or buy-
ing things in a market before the accustomed hour, or by
buying and selling again the same thing in the same market ;
or engrossing, that is, buying up all things in large quanti-
ties, to sell again wholesale. To prevent this offence, a
law of the Saxons forbade any thing above the value of
twenty pence to be sold without any town, and that all bar-
gains were to be made in the open market, and in the pre-
sence of the borough reeve, or some trustworthy person.
A similar law is to be found in the code of the Conqueror.
Among the ancient statutes, is one ascribed to Edward
1., against forestellarii, who, for the first offence, were to
be grievously amerced ; for the second offence, to be con-
demned to the pillory ; for the third offence, to be impri-
soned ; and for the fourth, to abjure the vill. By a statute
in this king’s reign, all victuallers were obliged to sell their
commodities at a reasonable price.

Every capital crime, not excepting treason, was, before
the reign of this king, included under the name felony ;
but it was resolved that, in the king’s charters of pardon
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the word felony should extend only to common felonies,crAP.
and not comprehend treason under that name. Felony,in XX .
the Latin of the middle ages felonia, is supposed, by Spel- EPWARD
man, to be of feudal origin, and derived from the German

words fee and lokn, a reward or value, signifying any act

which was as much as a man’s fee was worth.; because,

for every felony a man forfeited his fee: but Lord Coke Co.3 rus.
derives it from the Latin fel, gall or malignity, signifying

what was done felleo animo.*

Punishments had increased in severity since the Con- Pusish.
quest in proportion to the number and enormity of crimes. LL Gul L
The punlshment of death was, as we have seen, inflicted =
on several crimes among the Saxons; but the Conqueror
made a law to abolish the punishment of death, and inflict
in its stead all kinds of mutilations, that, as it is observed
in the law, the trunk might remain a living mark of the
offender’s wickedness and treachery. In the reign of Hen- LL.Fen 1.
ry 1., the Saxon punishments were for the most part revert- gl Snge-
ed to, except in the case of theft or larceny. Persons con-
victed of furtum or latrociniwm,t were to be hanged, with-
out having the opportunity of redeeming their crime by
the payment of the were. In the time of Bracton, we read Bret-104
of various corporal punishments, as beheading and hang-
ing ,for the men, and drowning, for the women, denoted by Co.31sst.
the words furca et fossa ;} besides burning, burying alive,
mutilations, imprisonment, punishment, abjuration of the
realm, pillory, &c. To these were added degradation,
forfeitures, fines, and amercements. Bracton also speaks pract.16s.
of torture ; but this does not appear to have been favored
by the common law, although admitted by the civil law.

The infliction of these penalties was either discretionary or
regulated by the practice of the courts. The crime of high

treason exceeded all others as regarded the punishment.

In the laws of Henry 1., we read of beheading, and even LL. Hen. 1.
flaying alive, as the penalty of this offence. In the time Glaav. 114
of Bracton, any one convicted of treason was at the king’s S 118
mercy both for life and limb ; and, in the reign of Edward g "

* Out of a malignant spirit. { Theft or larceny. } Gallows and pit.
40
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I1. we find that the punishment of such offenders was ac-
companied with all the circumstances of aggravation, such
as that of drawing and quartering, which have since been
usual in those cases. Persons convicted of treason were
likewise attainted, and all their lands, and goods were for-
feited to the king, agreeably to the laws of the Saxons,
among whom, this was reckoned one of the inexpiable of-

fences.

All persons attainted of petty treason were to be burnt,
which punishment, as regarded women, was in all proba-
bility derived from the ancient Gauls and Britons, among
whom there was a similar practice. The lands and here-
ditaments of one convicted of petty treason were forfeited
to the lord of the fee, but the goods and chattels to the
king.

The crimen falsi, or forging of seals, when it concerned
neither the king nor the lord of the fee, was not treason of
either kind, and was therefore punished with the pillory,
or loss of ears, &c.

The judgment in most cases of arson was, that the of-
fender should be burnt, that he might suffer in the same
manner as he had offended; sometimes, however, he was
hanged. Those convicted of heresy, and also of conjura-
tion, witchcraft and sorcery, which were branches of heresy,
were to be burnt. Heretics likewise underwent the addi-
tional punishment of excommunication, degradation, and for-
feiture of goods; although Lord Coke denies that the latter
was any part of the judgment in heresy by the common
law. But it is to be observed, that heretics were charged
with divers offences, as treason, conspiracy, and the like,
besides their opinion. Sodomites were either to be burned
or buried alive.

The crime of rape was anciently punished with death,
by hanging ; but, in the time of Bracton, those who were
convicted in an appeal of raptus virginum were to lose
their eyes and the offending members; but the punishment
was greater or less, according to the condition of the wo-
man, whether married or single, or a nun. An attempt was
made, in the reign of Edward I. to reduce the penalty still
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more by statute; but as this relaxation in the laws occa- cHaP.
sioned an increase of the offence, this statute was soon after _ X X -

repealed, and rape was, again made felony, and punishable EV}YARD
after the old manner. Stat. West.

Homicide was variously dealt with according to the light & 5. "
in which the offence was viewed. Voluntary homicide
was, in all cases, a felony. In the case of homicide per
infortunium vel se defendendo, the defendant might, by the
stat. of Gloucester, have his charter of pardon; but, ne-
vertheless, he was to forfeit all his goods and chattels. In_ _ -
justifiable homicide, as when it happened in the execution 17
of a lawful process, or se defendendo against a thief, the
defendant, on the- justification being proved true, went quit
without any charter of pardon.

A man committed felony in killing himself, as in killing
another; whence the act of suicide was denominated felo-
nia de se, and the person was called felo de se. In Brac-
ton’s time, if a man, charged with any crime, killed himself,
he was attainted, and his lands, as well as his goods, were
forfeited, because this was looked upon as amounting to a
conviction ; but, if he killed himself tedio vite vel impa-
tientid doloris,* his inheritance was saved although his
moveables were forfeited. In the reign of Edward I.,and Brit.c.7.
after that time, the law appears to have so far altered, that Sl
a felo de se, whatever offence he had committed, of whlch i
he was not attainted in his lifetime, did not forfeit his lands,
only his goods and chattels. The same was the law in the
Norman code.

Breaking prison was, by the old common law, a felony, Dracking
whatever might be the offence for which a person was im- stat. do
prisoned, but by the stat. Ed. I1. de Frangentibus Priso- mspoj N
nam, the common law was so far altered, that no one was
to have judgment of life or member for breaking of prison,

unless the offence, for which he was imprisoned, required
such judgment.

Striking in the king’s palace was, by the Saxon laws, a W;gn-
capital offence, for which the party offending was at the palaffr:
king’s mercy for life or member, and forfeited all he had. mh;d'a’o’;;h

Felo de so.
Bract. 144.

. ¢ 1,

* Through weariness of life, or impatience of suffering.
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At this time, and probably since the Conquest, it had be-
come the law, that if any one drew a weapon upon any
judge or justice in Westminster Hall, or in any of the king’s
courts, he was to lose his right hand, to be imprisoned per- -
petually, and forfeit all his goods and chattels, and, as it
should seem, his lands too in this reign; but Lord Coke
supposes the forfeiture of lands was only for life, but it is
most probable that this depended on the nature of the
offence, whether aggravated or otherwise.

The striking a juror, for giving a verdict against a man
in Westminster Hall; was punished with the loss of lands
and goods, besides the amputation of the right hand. Be-
sides, not unly those who were guilty of such an act of vi-
olence, but also those who disturbed such courts by threat-
ening or reproachful words, to any judge sitting in them,
were guilty of a high misprision or contempt. In the time
of Edward 1., one William Bruce, upon hearing judg-
ment given against him in the Exchequer, said to the chief
baron, ¢ Roger, Roger, thou hast had thy will of me,
which of a long time thou hast sought, and I will remem-
ber thee,” was, for these words, imprisoned during the
king’s pleasure, and ordered to walk from the King’s
Bench to the Exchequer, bareheaded and ungirt, and to
ask forgiveness, &c. This is a part of the common law
which, as respects the offence, has remained unaltered to
the present day, and in regard to the punishment, is no
otherwise altered than as the king by his prerogative of
mercy, may think fit.

The malpractices of justices were punished with heavy
fines, and even with death, as in the time of the Saxons.
In the case of Chief Justice Thorpe, who, in the 24th
year of this king, was convicted of bribery ; the judgment
was, that he should be hanged, and should forfeit all his
lands, tenements, goods, and chattels, to the king ; bribery
in a judge being then looked upon as a sort of high trea-
son.

Standing mute, or refusing to plead, on a criminal
charge is first mentioned in the reign of Edward I., when
the punishment for this offence, called peine forte et dure,
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or the penance, is treated of by Fleta and Britton, and is cuaP.
expressly ordained by the stat. Westm. 1., which directed _XX.
that those who could not put themselves on inquests of fel- EPWARD
onies, should be put en la prison forte et dure, by which Briv. o 4
as it is explained by those writers, it was understood that ¢3¢ """
they were to lie barefooted, ungirded, and bareheaded, in
their coat only, in prison, upon the bare ground continual- Peine forts
ly night and day, that they should eat only bread made of “
barley and bran, and drink only water, that they should
not drink on the day they ate, nor eat on the day they
drank, and that they should be fastened down with irons,
until they prayed that they might put themselves on their
trial.

In what manner such offenders had been dealt with be-
fore this time can only be conjectured ; some supposing
that they were treated as convicted felons and hanged, and
others that they were simply remanded to prison, but the
most probable inference ls, that a penance was a practice % -
at common law which, owing perhaps to the increase of
the offence, had been rendered more severe.

In the reign of this king, persons standing mute appear
to have been hanged or put to their penance, according
to the circumstances, at the discretion of the court. In 3%
the 21st year of this king, a man was appealed of robbe-
ry, and was taken at the plaintif®’s suit with the mainour.
On his standing mute an inquest, ex officio, was empan-
nelled to try whether he could speak, and when they
found that he was mute of malice, he was adjudged to be
hanged. It was then said, that had it been at the suit of
the king, he would have been put to his penance, there
being a distinction between an appeal and an indictment.
But this does not appear to have been the ground of the & As. - 30.
judgment. In another case of appeal the offender was put
to the penance, and, on the other hand, in the case of pro-
vors standing mute on their arraignment, it appears that
they would be hanged, most probably because the previ- Reerss’ flis.
ous confession of the provor, and also the being taken
with the mainour, were considered as convictions of them- p,,, o..
selves, upon which, as Mr. Reeves observes, it might be g5'™ St
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safe to execute an obstinate offender. Standing mute was
more frequent in those days, in order to avoid the forfeit-
ures and other evil consequences which would befall the
children, in case of the parent’s conviction.

Usury was dealt with as a criminal offence. By alaw of
Edward the Confessor, usurers were banished the king-
dom, and all their goods were forfeited. In Glanville’s
time the law had somewhat relaxed in favor of usurers,
who were not convicted of this offence while living. In
the time of Bracton it appears to have been one of the ar-
ticles of the charge of inquiry by justices in Eyre ‘“de
usurariis Christianis mortuis, qui fuerunt et quee catalla
habuerunt.”* By a statute in the 15th year of this king
it was ordained, that the king and his heirs should have
cognusance of usurers after their death, and that the ordi-
nary should have cognusance in their lifetime to compel
them by the censures of the church to make restitution of
their unlawful gains. The Jews, however, were, it should
seem, permitted, on the payment of large sums, to carry
on this nefarious kind of dealing until the reign of Ed-
ward I., who, seeing the mischiefs which ensued from
this bad practice, put a stop to this trade by the stat. De
Judaismo, which obliged them to leave the kingdom in
great numbers.  After this, the crime of usury was visited
with heavier penalties, and subjected the offender, not on-
ly to the loss of his goods, but also of his libera lex.

Before the Conquest there appears to have been no dis-
tinction between perjury in witnesses, and that in jurors,
probably because all were looked upon as witnesses. As
the character of a witness and a juror gradually became
more distinct, the punishment of perjury in the one was
not so severe as in the other. Witnesses, when convicted
of perjury, were punished, sometimes with the forfeiture of
all their goods, sometimes with banishment, and sometimes
only with a fine; but when, as before observed, perjury
affected the life of a man, it subjected the perjurer to the

* Concerning deceased Christian usurers; who they were, and what
chattels they had.



ENGLISH LAW. 319

pains of homicide. It is also worthy of observation, thatcmap.
the subornation of perjury was itself perjury. The punish- X X.
ment of perjury in jurors was very severe, for the judgment EVWAR
against them was twofold, namely, at the suit of the party, Briu.14.
wherein the plaintiff recovered damages and the defendant

was imprisoned, and at the suit of the king, if the parties

were convicted. The judgment, which was called a vil-
leinous judgment, was, that they should lose their liberam

legem ; so that they could not be put on any assize or jury,

nor their testimony as witnesses be taken ; if they had any

thing to do in a court they were to make their attorney ;

they were to forfeit all their lands and goods to the king;

that their lands were to be wasted, their houses razed,

their trees rooted up, and their bodies committed to prison,

which judgment was called villanous, because it brought

the party into a state of villany and shame ; and, as the of-

fence was committed by means of perjury and falsehood, it ante, p. 1922
was treated in the same manner as an attaint in the assize.

The offence of conspiracy, which, since the time of Edward g3 2 ™™
I., had become an object of consideration, might be prose-

cuted, either at the suit of the party, when the judgment

would be only fine or imprisonment, or at the suit of the

king, when it should seem that the judgment, at this time

of day, on such an offender, was the same as that on at-
tainted jurors, namely, the villeinous judgment, to lose his
liberam legem, &ec. for conspiracy was looked upon as a
confederacy, to indict another falsely, and was near akin

to perjury. It is said, however, that there has been no in-

stance of this judgment since the reign of this king.

Spreaders of false reports were not punished so severely Ano,p. 41.
now as in the time of the Saxons. By the stat. Westm. I. 1.1 Bd.1.
they were to be imprisoned until they discovered the au-
thors of the tales. Misprision of felony and theftbote were
punished with fine and imprisonment, and the offences of
brewers, bakers, and forestallers, were punished with the
pillory or the tumbrel. The punishments in other cases,
inflicted by statute, have been already mentioned.

As to the law respecting principal and accessory, it has Acressorics.
already been stated, that in high treason, all who gave their
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aid, counsel, and consent, were, by the common law, con-
sidered as equally guilty ; whence it became a maxim in
law, that in high treason there were no accessories, but all
were principals. According to Eracton, the aider and abet-
tor in other crimes, as homicide, or robbery, &c. whether
present or absent, when the fact was committed, was only
an accessory, and the same opinion was held by some judg-
es in this reign ; but the better opinion, which afterwards
prevailed, was, that all who were in company in any place
or assembly, should each be held as principal, although he
actually did no ill. This was agreeable to the Saxon laws,
by which all who were present at the death of a man were
considered as participes criminis.* The lending of arms to
a man to commit homicide made a man an accessory, ac-
cording to another law of the Saxons.

If any one received, aided, or favored, receptavit et com-
Sortavit, a felon, knowing him to have committed felony,
he was held to be an accessory, or, as Bracton terms him,
receptator malorum.t But if he aided him per bon parol,i
or suit, or sent letters for his deliverance, this did not make
him an accessory, this being considered a great misprision
only. There appears to have been no such distinction
among the Saxons, the least favor shown to a thief subject-
ed a man to be dealt with as a thief.

If a wife received her husband, knowing him to be a fe-
lon, this did not make her an accessory, on account of the
duty and love she was supposed to bear towards him. This
is a piece of the old Saxon law which was still retained.

Receiving the goods stolen and not the felon, did not

“make a man accessory at this period.

An accessory could not be guilty of a higher crime than
a principal : a servant procured another to kill his master,
and as this was only felony in the principal, it could, not
be petit treason in the accessory.

In regard to the manner of dealing with accessories, it
was a maxim of the common law, that an accessory was

* Accomplices in the crime.
t An entertainer of evil persons. 1 By advice or information.
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not to be put to answer, until the principal was attainted. cmap.
Bracton says, “Si omnes presentes sint tam de fortia, XX.
quam de facto, procedatur contra omnes per ordinem dum EDWARD
tamen illi de fortia non respondeant, ante quam factum Bract. 197.
convincatur.””*  Asthis point of law was either not settled,

or not properly understood, in the reign of Edward I., it

had become the practice, in counties, to outlaw accessories

before the principal was convicted ; wherefore, to correct

this irregularity, the common law was declared by the stat.

Westm. 1., namely, that none should be appealed of com- Buat. Wan.
mandement, force, aide, ou de receptement,t under which e.14
terms were comprehended what are now ealled accesso-

ries before and after the fact, until the party appealed of

the fact was attainted.

The two modes of prosecuting offenders, in use at this Modes of
penod were appeals and indictments. prossexcion.
"Appeal, from the Latin appello to call upon, signifying 4ppeats.

properly a call upon one to answer a charge, was a prose-

cution at the suit of the party. It is first mentioned by

that name in the laws of the Congqueror, in connexion

“with the trial by battle. The party accusing was, in such age, p. 4.
cases, called the appellant or appellor, and the party ae-

cused, the appellee. Appeals took their rise from the
practice which prevailed among the Saxons and other peo-

ple, of considering all offences as private injuries which

migh‘f be compensated for by the payment of a fine.

When the trial by battle was introduced, it was usual for LL. Gul. 1
the appellant to offer to prove his charge per corpusj and Ghn" N "
the defendant, unless excused by reason of age or wounds, ¢1, et ot
or being an Englishman, was, in the time of the Conquer- .
or, expected to defend himself in the same manner. Ap-

peals were brought in those days for homicide, rape, lar-

*If all present are implicated, either because of compulsion, that
is as accessories, who have compelled or incilted to the commission
of the crime) or as agents, let proceedings be had against all, in due
order, but so that the accessories shall pot be put to answer until a con-
viction be had for the commission of the act itself.

+ Command, compulsion, aid or comforting, or entertaining.

1 By his body (i‘icla. by battle.)
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ceny or robbery, arson, mayhem, as also de pace, plagis,
et imprisonamento,* which were all personal and private
injuries ; but besides these, there were likewise appeals
of treason, which, though a public offence, was looked
upon, in those days, as an injury done to every individual,
whose business it was to prosecute the offender. This
latter kind of appeals might be brought, either in the
common-law courts, the parliament, or the court of the
Steward and Marshal in cases of treason done out of the
realm, but it is supposed that such appeals in the common-
law courts were taken away by the stat. 5 Ed. 3. ¢. 9, and
25 Ed. 8. c. 4, by which none should be put to answer
except by indictment or presentment.

No person was admitted to prosecute an appeal of ho-
micide, except the nearest akin; women might not bring
such an appeal except for the death of a husband. No
one, convicted of felony, could bring an appeal against
another, as the law pronounced of such persons that fran-
gitur eorum baculust meaning that they were disabled
from deraigning the duel in proof of any charge,iyet if a

person confessed his crime, and was not regularly convict-

ed, he might become probator, or prover, and the king
would grant such a one his life, upon condition that he
would contribute to free the country from felons.

A man who thus confessed his crime was to accuse others
as his accomplices, but if the person so accused was a liege
man to -some one, or in frankpledge, and testified his wil-
lingness to put himself upon the country, he was, in Brac-
ton’s time acquitted, and the prover was condemned as a
base convict felon ; but if he had no lord to vouch for him,
nor was in any decewna, nor willing to put himself upon
the country, he was then looked upon in like suspicious
circumstances as the prover, and they were then permitted
to wage the battle.

It was held in this reign, that if a prover recelved the
king’s pardon after the appeal, the appellee went quit ; but

* Breach of the peace, assault and battery, and false i imprisonment.
1 Their staff is broken.

- Al o -~ ——
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if he disavowed his appeal or died, the appellee was to be cHAP.
arraigned at the suit of the king; where provers failed in _ XX -
the terms on which they were to have their lives, they EDIARD

were dealt with as felons.
7 Ed. &

The prosecution by appeal was now beginning to go out >

of use. Appeals de pace, plagis et imprisonamento Were yawk. p.c,
now nearly superseded by actions of trespass. Capital ap- > %
peals, where the duel was resorted to, were subject to va-
rious restrictions, imposed by statute or by the common

law, and in proportion as wager of battle was discouraged,

they shared its fate. By the same rule as the trial by jury

was encouraged, indictments come more and more into use.

Indictment, in French enditement, and the Latin of thé rudictments.

middle ages indictamentum, from indico, to show, was an Bract. 143.
accusation at the suit of the king. It is first mentioned by el
that name by Bracton, and is described by him as a pro-
ceeding per famam patrie.* This, as Mr. Reeves ob-

serves, was probably the same as the fama publicat of
Glanville, which was a suspicion entertained by grave and

good men, deserving of credit, that raised a presumption

against the party, and led to the inquest by the grand jury,

in the form and manner before stated. That a similar pro- y; gen. 2.
ceeding existed in the time of Henry I., may be inferred * .
from one of his laws, and it is equally probable, that it was

a part of the office of the twelve thanes, with the sheriff,

to inquire into the offences of such suspected persons when

1o one stood forth as a public accuser.

" As this mode of prosecution grew into a more general

use, several provisions were made by statute for the regu-

lation of indictments. It was required, by statute Westm. St Wos.

. 2. 13EL L.

2. c. 18, that when presentments were made by jurors at c.13.

the sheriff’s tourn, they were to set their seals to the in-
quisitions taken of malefactors. The inquisitions were
likewise to be in writing and to be framed with all possi-

ble deliberation, and in due form. The presentment of
offences was, as before observed, peculiar to the office of

* Neighborhood rumor or sugpicion.
t Popular rumor or suspicion.
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the grande tnqueste, as the grand jury was now called.
In Bracton’s time it appears, that the same jury made the
presentment, and determined finally on the guilt or inno-
cence of the accused at the trial ; but in this reign, the
office of the grand and petty jury was performed by differ-
ent persons.

From this new practice arose some abuses, which it was
necessary to guard against. One of these abuses was,
that in the interval between the taking of the indictment
and the trial, indictors would, for purposes of their own,
get themselves put upon the inquest of deliverance; for
that reason it became a very common challenge to a juror,
that he was one of the indictors. As this was not, how-

_ ever found to be a sufficient remedy, a statute was made

in this reign, on the petition of the Commoms, enjoining,

s that no indictor should be put on inquests, upon deliver-

ance of the indictees of felonies or trespass, if he was chal-
lenged for such cause by the person indicted. The courts,
acting up to tHe spirit of this statute, imprisoned and hea-
vily fined the foreman of a jury,in an action of trespass,
who had been one of the indictors in that action, saying,
that he ought to have challenged himself.

When an offender absented himself immediately after the
fact, it was usual, according to the old law, to raise Aute-
stum et clamorem, hue and cry ; and a suit called fresh suit,
was made after him, from town to town, until he was taken;
and in default of so doing, the township was in miseri-
cordia.* According to the law, as it subsisted in the time
of the Saxons, and sometime after the Conquest, the fugi-
tive, if he did not immediately surrender himself, was de-
clared an outlaw without any further trouble; but, in the
time of Bracton, it had become usual to proclaim him five
several times in the county court, and, in case of his non-
appearance on the fifth proclamation, sentence of outlawry
was pronounced against him.

When a person was outlawed, whoever fed or harbored
him was subject to the same penalty as the outlaw himself,

* In merey (i. e. liable to amercement or fine.)
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who, on this account, was called a friendless man, because, cH A P.
by law, he could have no friend. In the Saxon he was XX.
called wulfesheofod,* because any one might kill him with EDWARD
impunity. But this was not the law in Bracton’s time, or upud“nlk.
at least not generally so; for it appears, from this writer, Cord Init.
that an outlaw might not be killed, unless he made resist- lﬁu-,p 38,
~ance or refused to surrender. An outlaw, at that penod Reoves’ His
likewise forfeited every thing, whether in rlght or in pos- -
session ; but the law was rather relaxed in its rigor towards
such persons in this reign, for debts on simple contract UEL3.
were not forfeited.

When persons were committed to prison for treason or Prisers
any other offence, it appears, that in the reign of Henry woned.
II1., if not earlier, they were not to be confined in chains,
as they had been heretofore ; for ¢ carcer,” says Bracton, w1
“ad continendos non ad puniendos haberi debet;”} nor
were they, when brought into court to take their trial, to
be bound either hand or foot, unless there was fear of an
escape. Besides, persons committed for any offence were
not, before conviction, to be despoiled of their goods, but
were to be supported in prison until their trial. So, like- RELS
wise, in this reign, the law was, that the sheriff might not
seize and carry away the goods of a felon immediately upon
his being indicted, but he was to take surety of the party
that they should not be withdrawn, and if he would not
give surety, they were to be put into the hands of neigh-
bors.

A prisoner was allowed to challenge, without assigning g, g,
any cause ; although, in the reign of Edward I., the king **
giving up this privilege, out of a merciful consideration of
the accused, it was enacted, that the king should challenge
no jurors without assigning a cause certain. To prevent
this privilege from being abused, the number of peremptory
challenges (for so these challenges were afterwards called)
was limited to thirty-five. Where a defendant challenged |
thirty-six, or three full inquests, without cause, he wascon- - 1%.

* Wolfs head.
1 The office of a prison is to confine, not to punishi.
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sidered by the court as standing mute or refusing to be tri-
ed; but if he showed sufficient cause, he might challenge
even more. .

Benefit of clergy, which, as before observed, was regu-
lated by statute in the reign of Edward I., was now kept
within the preseribed bounds. If clergy was claimed by a
prisoner on his arraignment, a jury was empannelled, ex
officio, as in the former reigns, to try the fact of clergy, but
it.seems, that a clerk had not his privilege if he was not
demanded, or if he was disowned by the ordinary. A clerk
was found guilty of felony, and showed his clerkship by
reading, but, nobody challenging him, he was sent to pri-
son; but he was not hanged, for such was not the usual
course when a person was found guilty by an inquest ex
officio. When, however, he chose to stand his trial, ra-
ther than suffer an indefinite imprisonment, he was execu-
ted, if found guilty as in the case above mentioned.

Reading seems to have been ordinarily admitted, at
this period, as an evidence of clerkship, but it was ex-
pected, agreeably to the statute of Edward I., and the in-
junction of the king, that the ordinary would challenge no
one who was not a clerk.

It was now become a maxim in criminal proceedings,
that a man should not be tried twice for the same offence,
wherefore, autrefois acquit* of the same felony was held
to be a good plea to prevent going to trial, provided the
defendant could produce the record of the acquittal. Some-
times the plea was aulrefois attaint, or autrefois convictt
(for there was not as yet any distinction between them,)
which, after a time, was held to be a good plea to an in-
dictment or an appeal. '

Judgment of felony was not commonly passed on in-
fants, but this would depend on the appearance of capaci-
ty in the offender. If a child gave any indication that he
or she was sensible of having done wrong, it was held
that malitia supplet @tatem,} as in the case of a girl of
thirteen, who was burnt for killing her mistress, in this

* Formerly acquitted. t FFormerly attainted or convicted.
{ Malignant cunning supplies the want of age.
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reign. By a law of Ina, a child ten years old might be
punished for theft; but by a law of Athelstan, he could
pot be put to death for any offence before the age of fif-
teen. At the age of twelve he was enrolled in some de-
eennary, and called upon to take the oath of allegiance.

A married woman, was, according to the old law, consi-
dered as in potestate véri,* and so privileged in cases of fe-
lony. A woman might also plead her pregnancy to respite
her execution, but this was not allowed a second time.

The sources of legal information in this reign are the
statutes, parliament-rolls, year-books, and some law-tracts.

The statutes of this reign are called nova statuta,t to
distinguish them from the statuta vetera.f The parlia-
ment-rolls contain an ample and satisfactory account of the
judicial proceedings of the Peers, and of the petitions of
the Commons, many of which gave rise to the statutes,
either at this or a subsequent period, as also of the ordi-
nances which were thus distinguished from the statutes.
Of these parliament-rolls, MS. copies are said to be ex-
tant in many libraries, besides which they have since been
printed by authority of parliament.

The reports of this reign are comprised in four vo-
lumes ; the three first under the title of year-books, and
the fourth under that of Liber Assisarum, being a collec-

tion of cases that arose on assizes and other trials in the.

country. ]

The first part contains the first ten years in an uninter-
rupted series, the second part is incomplete, beginning from
the 17th year, and ending with the 39th, but not uninter-
ruptedly. From the 23d to the 30th, there is but onc
term in the year, and from that to the 38th there is an cn-
tire chasm.

The third begins with the 40th year, whence it has
commonly been called the Quadragesms, and goes on re-
gularly to the end of the reign. The fourth part of Li-
ber Assisarum contains every year regularly through this
reign.

* Under the control of her husband. t New statutes.
1 Old statutes.
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cuapr. These two last parts have been generally preferred to

XX.
EDWARD
.

Rridgman’s
Leg. Bibl.

Law-tracts.

Old tenures.
Roeves’ His.
iii. 151,

others, very few cases being abridged from the second
part by Fitzherbert and Brookes, and still fewer from the

. first.

‘ Besides,” says Mr. Reeves, ‘“that questions are there
discussed with more precision and clearness, they contain
more points of law that have survived to the present
times. In regard to precision and clearness, all the re-
ports of this reign excel those of the preceeding, but
the merit of these volumes is of a peculiar kind, and hasa
very different appearance from what in latter times has
been considered as excellent in this way.

Of the writers of these early reports there is no notice
whatever, but Plowden says, he has been informed, that
they were compiled by four chosen men, who were each
allowed an annual stipend by the king. :

At the end of Michaelmas Term 21 Ed. IIl. 50. These
words follow: “Icy se finissent les Reports de Mons.
Horewode,”* and afterwards ¢ Icy s’ensuivent certains Ca-
ses pris de hors un autre Report, qui n’ont été dans les
Reports du Mons. Horewode, pas ci devant imprimés.”’t

Notwithstanding the earliest editions of these reports
were printed at various times by Pynson, Redman, and
others, yet they were so much in request, that one set sold
for near £40. They have since been reprinted in differ-
ent collections, particularly in 1610 and 1697.

Some of the detached cases, not extant, either in the
Year-Books, or in the old abridgments, are to be found in
the writings of Littleton, Coke, Selden, and some others.

This reign has furnished us with three law-tracts, name-
ly, the Old Tenures, Old Natura Brevium, and Nove
Narrationes.

The Old Tenures is a small tract, which, as its title de-
notes, contains an account of the various tenures by which
land was holden at that period. Although not very valua-

—

* Iere end the Reports of Mr. Horewode. .
{Here follow certain cases taken from another Report, not contained
in the Reports of Mr. Horewode, nor hitherto printed.
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ble ‘in itself, it has the merit of having-led the way tocHAP.

Littleton’s famous work on this subject.

This tract was published in 1719, with notes and addi-
tions, with the eleverith edition of the first Institutes, and
reprinted in 8vo. 1764, by William Hawkins, Ser_)eant at
Law, in a selection of Coke’s Law-Tracts. ,

The Old Natura. Brevium, which is so called to dnstin-
guish it from Sir Anthony.Fitzherbert’s Treatise on the
same ‘subject, contains the writs then most in use, together
with a short comment on the apphcatton and properties of
eaeh of them.

The first edition of which there is any mention, is that
printed by R. Pinson for ‘his maistres of the company of
the Strond Inne without Tempyll Barre off London,” in
small folio; and another by him in short folio, both without
date. Another. edition was printed by Redman, with ad-
ditions and a frontispiece ; .also another in English and in
8vo., by H. Smith with additions, hoth without date.

In 1525 we find, ¢“Old Natura Brevium, Old Tenures,
Lyttleton’s Tenures, New Tayles, Diversitie -of Courts,
Justice of Peace, Chartuary, Court Baron, Court. Hun-
drede, Retorna Brevium, and Ordnance for taking fees
in the Exchecker, printed in octavo.”  The same collec-
tion -was reprinted in the years 1533, 1534 1538, 1553,
and 1574.

Of the French editions, one was in folio prmted by Mid-
dleton, without date, but supposed to be about 1516 ; and
eight in 12mo., namely, in 1525, 1528,:1529, 1531, 1557
1572, 1580, and 15684.

Of the English editions there was one in 1528, newly
corrected, with divers additions of statutes, booke cases,
pleas in abatement of the said wryths and thyre declra-
cions and barres to the same, &c. printed by R. Pinson in
16mo. There were four other English editions in 12mo.
in 15653 and 1557, and two in 8vo., one by Redman in 1532,
and another by Petyt in 1544.

Who was the English translator of this work is not known
with certainty; Wood speaks of Thomas Phayer, as ha-

ving written or translated the Nature of Writs. = .
42

x X.
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c u A P. - The colleetion called Nove Narrationes consist, for the
_XX. most part, of declarations, as the title imports, but it-con-

EDWARD taing some few pleadings in actions then in practidge. The

Nore ver. Articuli ad novas Narrationes, which is frequently subjoin-

rationss.  ed to this work, treats of actions and eourts, together with
writs, declarations, directions, and precedents.

Co. 2. Inst. The book on the Diversity of Courts, is also said to

o have been written in this reign.

Iuns of Some further additions were made in thls reign to the
number of Inns.. .The New Temple, as it was thea called,
having been granted by Edward III., about 1824, to the

Dugl. O Knights Templars ; after the dissolution of their order,
they are said to have demised it at a rent of £10. per an-
num to divers professors of the law who came from Tha-

~vies Inn, Holborn.

Graystn.  Gray’s Inn is also said to have been inhabited at tlns
time by some professors of law, who held it under a lease
from Lord Grey de Wilton.

Clifords That Clifford’s Inn was first established in this reign is

Hm'm,' ascertained from a demise in 18 Ed. III. from Lady Clif-

Dine. iii.  ford, apprenticiis de Banco,® of that house near Fleet-

Dugd. Orig.
e street, called Clifford’s Inn.

1bid. 37.
The Chancery, which, as well as the King’s Bench, had
hitherto followed the kmg, was, in the 4th of Ed. III.,
settled in Westminster when the king fixed his seat there,
and the chancellor, who is said to have held his court at
the upper end of Westminster-Hall, sat at a great marble
table, to which there was an ascent by five or six steps.
Dugd, Orig. 11;he site has since been occupled by the courts erected
there.

satariesof  The salaries of the judges underwent some changes in
'5,‘,;{,7“3,’; the course of this reign, for we find, that in the 28th of
Ju- 165, Ed. III. one of the justices had 80 marks, and in the 39th
of this king, the judges in that court had 40. In the 36th
of Ed. III., the chief baron had £40., and in the 89th
year, the chief justice of the King’s Bench had 100 marks,

-and the other justices £40.

Temple.

*To the apprentices of the Bench.
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<~

In the reign of Hen. III. a house had been founded for cu A P
the reception of convert Jews, the headship had been _XX.
usually granted to some of the clerks in Chancery, butin EP}}ARD
the 15th of Ed. IIl., it was annexed by charter to the Hit. Chanc.
keepership of the rolls.
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CHAPTER XXI.
RICHARD II.

Statute Law.—Formation of the Navy.—Impressing.—
English Shipping.— Exporting Gold and Silver.— Go-
ing abroad.—Attendance in Parliament.—The Clergy.
Provisors and Citations to Rome.—Protest of the Cler-
8Y.—Purchasing Bulls.— Heretics.—Writ de Heretico
Comburendo.--Statute against Appropriations.—- Against
Mortmain.—Statute of Laborers.— Going armed pro-
hibited.—Forest and Game Laws.—Statute of Pernors
of Profits.—Fraudulent Gifts.—Carrying away Wo-
men.—Judicature of the Council.—Suggestions.-—Court
&f Chancery.—Subpena.—Judicature in Parliament.—
Court of the Constable and Marshal.—Court of the
Admiral.—Court of Exchequer.—Justices of Assize.—
Justices of the Peace.—Sheriffs.—University Courts.—
Forcible Entry.-— Treason.-— Prolections.-— Escape of
Prisoners.-—--Misdemeanors of Villeins.-—-Scandalum
Magnatum.— Nuisances.— Year- Books.

CHAP. AvtHouGH the feeble and fluctuating reign of the prince
_XXI- was not favorable to the advancement of the law, yet
BICHARD jt received several accessions by statute which are enti-
™ tled to notice.
ﬁg}% The regulation of the navy was one of the first subjects
satws Low. Which engaged the attention of Richard. II. From a sta-
Naey. tute passed in the second year of his reign, we find that
iie.3 M the principle of impressing men by the king’s commission
mpressing W28 recognised as the law of the land. If ‘ those who
fommem-  were arrested and retained for the king’s service fled, they
were, besides forfeiting double what they had taken for
wages, to be imprisoned for a year.
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For the encouragement of English shipping and increase caa P .
of the navy, which, as the preamble to another statute XXI.
complains, was -then greatly diminished, it was ordained RICHARD
that the king’s subjects should ship no merchandise out of '
or into the realm,but only in ships of the king’s liegeance, ;‘:3"::‘.‘;
on pain of forfeiture. This was confirmed and enlar- su s Ric. -
ged by several additional regulatlons in two subsequent a.:'.,‘s&.?. '
statutes. Mlhe &

Carrying gold or sxlver out of the kingdom was forbid- %
den, under - the penalty of forfeiting all that the offenders ,ﬂ -4'
could forfeit. This was a measure of general pohcy, Buat. 5 Rlc.
grounded on the king’s prerogative, and confirmatory of **™ %
previous statutes; -but it was particularly levelled against
the clergy, to prevent them sending money out of the
kingdom: All persons were likewise restrained by the
same act from going beyond sea without the king’s licence, Going .
and then it was to be only at certain ports. ‘

As attendance in parliament was then not so much an Aumdace
object of ambition as it has been since, it was found ne- ot i
cessary to enforce it by the infliction of a penalty on ab- 37y S S M

sentees who could not honestly excuse themselves to the
king. Sheriffs were likewise made finable by the same
statute for neglecting to make the returns of parliamentary
writs, and . for omiting in their returns any cities or bo-
roughs which were bound and formerly wont to come to
parliament. o

The claims, the privileges, qnd the property of ‘the 5, 1y,
clergy were the subject of several parliamentary enaet- Seat. 1 Rio.
ments. One statute gave prelates and clerks an action of %1
trespass against purveyors, for a breach of any of the sta-
tutes in the preceding reign on the subject of purveyance.

It also relieved prelates and clerks from vexatious indict-
ments, and exempted priests from arrests while officiating
in churches or elsewhere.

On the other hand, as the practice of makmg gifts of pronisions
church benefices, and also suing at the court of Rome, ':.“i{.‘,‘::“”“
continued, notwithstandirig the statutes of Premunire pass- &
ed in former reigns, these offences were visited with still 2c. 3.

heavier penalties ; imprisonment, forfeiture of lands, tene-
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CHAP.ments, and chattels, and, in aggravated cases, loss of life

or member. If any prelate made execution of any sum-

RICUARD mons or sentence of excommunieation from the court of

Rome, against any one for putting in force the statute of
Provisors, his temporalities were to be taken into the king’s
hands until due redress and correction. were made therein.

These strong measures against the court of Rome being
looked upon with some apprehension by the clergy, we find

that, towards the close of this parliament, the Archbishops
. of Canterbury and York, for themselves and the whele
cleigy of the provinces, made protestation that they in no
wise meant, nor would assent to any statete or law made
im restraint of the pope’s authority, but would utterly with-
stand the same; which protestation was at their desire
enrolled. Nevertheless, they afterwards concurred with

Purchasin,
teed.” the laity in the act which subjected to a premunire such as

purchased bulls from Rome to prevent the exeeution of
judgments passed in the secular courts respecting advow-
sons and other matters of an ecclesiastieal nature. On that
occasion, the Lords temporal declared such an interference
to be a violation of the established law of the land; but
the Lords spiritual, going further, said, that censures of
excommunication against any one, for executing process of
the king’s courts, were against the king’s crown and dig-
nity. .
Whilst endeavors were thus making to repress the in-
terference of the papal power, it was also thought neces-
- sary: to check the zeal of those who in their violent oppo-
sition to the Romish doctrine, threatened the peace, mot
only of the church but of the kingdom. The followers of
Wickliff are described in the preamble to the statute, as
going about from town to town, and under pretence of great
holiness, and without the licence of the ordinary, or any
other authority, preaching daily in the churches, church-
yards, markets, fairs, and other open places, uttering in
their sermons heresies and notorious errors. It was also
added, that they preached divers matters of slander, to en-
gender discord and dissension between divers estates of
the realm. Wherefore it was enacted that the king’s com-
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mission should be directed to.the sheriffs and other officers, cnap.
or other learned' persons, in pursuance of certificates from XX1I.
the bishops, to be made in Chancery from time to time, to RICHARD
arrest all such persons, and to hold them in prison until '*
they could justify themselves according to the law and rea-

son of holy chureh,

Against this provision the Commons protested the nextt Booves’ His
year, declaring, that they meant not to bind themselves or . Abria.
their heirs to the 'prelates any more' than their ancestors,
and that therefore they never consented to the law. . Their
remonstrance had the effect of procunng a temporary re-
peal -of the law. o

The practice of appropriations on the part of the patrons
of churches, that-is, of taking the profits of livings into their Proprisions.
own hands, and deputing a person upon a scanty salary to c6.
perform the duties of the church, was now grown to such a
height as to be highly injurious to the interests of religion ;
for the miserable subsistence of persons so nppointed, whe -
were known under the different names of curate, vicar, and
capellan, brought both the person and office of the clergy
into contempt : wherefore it was enacted that, in every li:
cence to be: made in' Chancery for the appropriation of &
church, it should be' expressly contained therein, that the
diocesan of the place, upon the appropriation of such church,
should, among other things, require that the vicar should
be well and sufficiently endowed. ,

As the ecclesiastics were anxious to evade the mortmain afmes.
act, and had hit upon the deviee of consecrating land for St 15 Ri.
burying ground, and under that pretence of purchasing con~
giderable property in mortmain, it was enaeted by a statute
in the 15th of this king, that such adviee was to be brought
within the words of the act, arte et ingenio,* as also the
purchase of lands to the use of those religious houses. .

Another of their devices was to get their villeins to mar
ry free women who had inheritanees; so that the lands o
might eome to their hands by the right which the lord had cn, Abrd
over the pro]ierty of the villein. - The Cmnmons petntloned 385.

“* By art and subtlety.
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CH A P. against this contrivance, in the 17th year of this king; but
X XI. the answer was, that sufficient remedy was provided by

RICHARD the statute.

&amrf;f - To prevent the increase of vagrancy and beggary, the

B R statute of Laborers in the last reign was enlarged by se-

3 veral additional provisions. Among other things, it was

: enacted, that laborers should not leave the hundred, rape,

- or wapentake, in which they dwelt, without a letter patent

under the king’s seal, under pain of being put into the

stocks. Those who- went. about begging, being able to

serve or labor, were to be treated as those who departed

out of the hundred ; and those who were impotent to serve,

were to abide in the cities and towns where they were

dwelling at the time of the proclamation. Persons going

on pilgrimage as beggars, and scholars of the university

who travelled in this manner, were also. required to have

their testimonials ; the latter from the chancellor of the uni-

Stat. 13 Rio. versity, under pain of being dealt with as vagrants. By

another statute, further regulations were made to bring the

sRie. rate of wages nearer to the price of provisions. Also, to

) prevent all idle expenses among the. lower orders, they

were required to leave all playing at tennis. or foot-ball,

and other games,, called quoits, dice, casting of the stone

kails, and other such importune games.

Satuts of For the preservation of the peace, it was found necessary

_ to suppress the practice, -which was at this time very pre-

" valent, of giving liveries to the followers and retainers of

" great men, which created much party spirit; wherefore it

was enacted, that no livery was to be given to any man for

maintenance of quarrels and other confederacies, upon pain

of imprisonment and a grievous. fine to the king. This

statute speaks of esquires as being retained .in this way.;

but by another statute the provision is extended to yeo-
men, and: others of a. lower estate. .

Goirg . " For a simildr reason, going armed was pow restricted by

; . a‘particular enactment:. Lancegaies -and armor were de-

" elared by the statute to be unlawful. Knights and others

were prohibited from going or riding armed, either by night

or by day, except the king’s ministers. Furthermore, to
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prevent disorders, servants and artificers were prohibited cHaAP.
from carrying a sword, buckler, or dagger, under pain of X X7 .
forfeiting the same, except in time of war, or when travel- RICHARD
ling with their masters ; but, for the encouragement of the g, 13 pic.
national exercise, they might have bows and arrows, and *>%
might use them on Sundays and bolidays.

In order to render the forest laws as little oppressive as Forst ond
possible, a statute in the 7th year of this king, provided &, Bt 7 e
that no juryman should be compellable by any officer of the *
forest to travel from the place where the charge was given,
nor be constrained to give a verdict otherwise than accord-
ing to his conscience. Neither was any one to be taken
or imprisoned by any officer of the forest, without indict-
ment, or being taken with the manour, or trespassing in the
forest. This relaxation in the execution of the forest laws,
which was probably sought for by the higher orders, open-
ed the door to excesses on the part of the lower classes,
which rendered further restrictions upon them necessary.
From the preamble to a statute in the 13th year of this king,
we find it was the practice for ¢ divers artificers, laborers, 2. n.llz; Bie.
servants, and grooms, to keep greyhounds and other dogs, =™
and on the holidays, when good christian people be at
church hearing divine service, they go bunting in parks,
warrens, and connigries, of lords and others, to the very
great destruction of the same ; and sometimes, under such
color, they make their assemblies and conferences, and
conspiracies, to rise and disobey their allegiance.” To
remedy these evils, it was. ordained, that no artificer, labor-
er, nor any other layman, not havmg lands or tenements
of 40s. per annum, nor priests or other clerk (if not advan-
ced to the value of £10. per annum ), should keep any grey-
hound, hound, or other dog, to hunt ; nor use ferrets, keys,
nets, hare-pipes, cords, or other engine, to take or destroy
deer, hares, conies, or other game, des gentils,* on pain of
a year’s imprisonment, to be inquired of by the justices of
the peace. Thus did the lords and gentlemen succeed in
getting those restrictions removed which affected them-

*Of the gentry.
438
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selves, and in imposing others for the protection of their
own lands. ¢ This was,” as Mr. Reeves observes, ‘the
first stone in the present fabric of game laws.”

The statute in the preceding reign, which was made
against fraudulent gifts, was now confirmed and enlarged
by additional enactments. Among other things, it was or-
dained, that where disseisors made alienations, the dis-
seisees should have their recovery against the first dis-

- seisors, without regard to such alienations, provided that

¥roanulent
;oG

Soatl 21e,
K. 2.

Carrying
CIDl(y wo-
men,

Srat. 6 Rie,
Z.st. loc. 6,

such feoffors took the profits.

Against persons making feigned gifts, and then with-
drawing to privileged places, to defraud their creditors, the
stat. 2 Richard II. enacted, that in all eases of debt, after
proclamation made, execution should be levied on the goods
and lands of the debtor in the same manner as if he were
out of the privileged place.

To prevent the frequent ravishing, that is, stealing and
carrying away women, a statute in the 6th year of this king
enacted, that whenever the ravished party consented, she
was to be disabled from claiming her dower. Also the hus-

" band or father might sue the ravisher, and have judgment

Judicatura
th( coun-

f st Abrid.
A

“tat. 17 Rie.

of life and member, notwithstanding the consent of the wo-
man ; and the defendant was not permitted to wage battle,
but the truth was to be tried by the country.

In regard to the administration of justice, several enact-
ments were made which affected the jurisdiction of courts.

The Commons renewed their petitions_against the ju-
dicature of the council, praying that no man should answer
before the council, by writ or otherwise, concerning his
freehold, but only at common law ; to which it was answer-
ed, that no man should be forced finally to answer there on
such matters, though they should be obliged to answer con-
cerning oppressions. As this did not give full satisfaction,
a statute was passed in the 17th year of this king, to pre-
vent false suggestions, authorizing the chancellor, upon
any suggestion being found and proved untrue, to award
damages, according to his discretion, to the person injured.

By this act, it is evident that the jurisdiction of the
Chancery was extended so as in a great measure to super-
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sede the judicature of the council; from which it emanated.
Although no express mention is made of a court of equity
at this time, yet from what has already been hinted at, at
an earlier period, and the exalted nature of the chancellor’s
office and dignity, there can be little doubt but that he
took upon him to decide, either in the council or by his
sole voice, in judicial matters that were not cognizable at
common law. It is also clear, that so long as he kept with-
in these limits, his jurisdiction was not an object of jea-
lousy. The Commons, in the 13th year of this king, pray-
ed that the chancellor might make no order against the
common law ; and on another occasion, that no one should
appear before the chancellor, where recovery was given
by the common law. In both which cases the answer of
the king was to the same effect, that it should continue as
the usage had been heretofore ; from which it may be in-
ferred, that the authority of the ehancellor had heretofore
been exercised in modifying the rigors, or supplying the
defects of the common law, and that so long as he kept
within these bounds, this was recognised by the Commons
as a part of his jurisdiction.

As to the exact period when the chancellor was invest-
ed in a formal manner with this part of his high office, it
is not possible to speak with any certainty. It is most
probable that his jurisdiction, like many other parts of vur
jurisprudence, was the slow and silent work of time and
circumstances ; but it is generally admitted that it was cn-
larged in this reign by other accessions besides that above
mentioned. The first use of the writ of subpena in Chan-
cery is ascribed to John Waltham, bishop of Salisbury,
who was keeper of the rolls about the 15th of this king.
By this writ the party was summoned to appear and an-
swer such things as should be objected to against him, up-
on which a petition was lodged containing the articles of
complaint, to which he was then compelled to answer.
These articles contained suggestions of injuries for which
there was no redress at common law. This process was
most probably adopted, and not invented, by the chancel-
lor ; for a similar process is referred to by the Commons,
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who, in their petitions in the preceding reign, complain-
ed that persons were brought before the king’s council by
writ and otherwise, upon grievous pain, contrary to law,
that is, contrary to the common law.

The equitable jurisdiction of the Chancery is supposed
to have been suggested by the practice of the Romans,
whose praetors were authorized to pronounce equitable de-
cisions, not to the extent of abrogating or altering laws,
but to that only of tempering them with equity, so as to
render them more effective, their edicts forming a part of
the code of civil law. Probable, however, as this conjec-
ture may be, it must be borne in mind, that this judicial
power of the chancellor was no other than what had been
exercised by our kings at an early period, who had been
used to moderate the judgments of other courts by their
equitable decisions. It is not therefore surprising to find
this power delegated to an officer who had already stood
in so intimate a relation with the king.

The judicial proceedings in parliament were in this
reign so irregular as scarcely to deserve notice in tracing
the progress of English Law. Notwithstanding the decis-
ion of the peers in the preceding reign, it appears that
they took upon them to try Alice Peers by the verdict of
a jury. So likewise, in a case of appeal, when the Arch-
bishop of York, the Duke of Ireland, Michael de la Pole,
Earl of Suffolk, Robert Tresilian, and Sir Nicholas Bram-
ber, the ministers of Richard, were the appellees, on a
charge of high treason; they were not permitted to wage
their battle, according to the eourse of the common law;
but were condemned by the Peers, without any form of a
trial. The Commons were also not backward in making
use of their newly-acquired right of impeachment in this
troublesome reign.-

The court of the Constable and Marshal is incidentally
mentioned in the preceding reign, from which we gather
that appeals for treason and matters of war were therein
heard and determined. In this reign, we find that excep-
tions were taken to its jurisdiction, on the score that it
was governed by the law of arms, and not by the customs
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of the realm. It was stated as a grievance by the Bish- cnar.
op of Saint David’s, in the speech usually made at the open- _ XXI-
ing of the parliament, in the 2d year of this king, that RICHARD.
the law of arms and the law of the land did not agree. ¢, .
The commons also petitioned, in the same parliament, that i35, o
the Constable and the Marshal might surcease from hold- Cout. Abrid.
ing pleas of treason or felony, which were to be determin- 3% s, Rie.
ed on before the king’s justices. To obviate these incon-
veniences, the jurisdiction of this court was now defin-
ed by statute, which enacted that no plea that concerned
the common law should be tried before the Constable and
Marshal. That this court was to have cognizance of con-
tracts, touching of deeds of arms only, which could not be
determined nor discussed by the common law. It moreo-
ver provided, that if any one complained that a plea was
ecommenced before the Constable and Marshal which might
be tried by the law of the land, the complainant might have
a privy seal of the king without difficulty, directed to the
Constable and Marshal, to surcease in that plea, until it
was discussed before the king’s council, whether the mat-
ter belonged to the common law or to this court.
By the criminal jurisdiction of this court, it took cog-
nizance of appeals of death or murder, as also of the of-
fences and misconduct of soldiers, contrary to laws of war. [ales® Hst.
The proceedings of this court were according to the =2
course of the civil law, but the laws by which it was gui-
ded were grounded solely on the prerogative of the king,
by whom they were made. ¢ For,” as Sir Matthew Hale
observes, ¢ preparatory to an actual war, the kings of this
realm, by advice of the Constable and Marshal, were used
to compose a book of rules and orders, for the due order
and discipline of their officers and soldiers, together with
certain penalties on the offenders; of which military laws
there are examples to be seen in.the black-book of the
Admiralty, particularly of these composed by this prince,
with the advice of the Duke of Lancaster and others. Hates Hist.
The criminal jurisdiction of the Constable and Marshal, c.2.”
might not, before this statute, be exercised in times of
peace, when the king’s courts were open to all to receive
Justice, according to the laws of the land. This is ex-
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pressly stated in a record of the case of the earl of Kent,
who, being condemned in the 15 Ed. II., in a kind of mi-
liatary court, by a summary proceeding, his judgment was
reversed in the reign of Ed. Ill. on the ground that the
offence of which he stood charged, had been committed in
time of peace, and when the standard of the king was un-
furled.

The court of the Admiral was another jurisdiction of
which we have only incidental mention before this reign ;
although there is no doubt that as the navy had been an
object of great concern with our kings from the time of
Alfred, there had been some officer invested with judicial
powers to determine naval matters. The name admiral,
in low Latin admirallus, from the Greek axs, the sea,
and the Arabic emir, a governor, was probably given to
this officer at the time of the crusades. In records as ear-
ly as the reign of Edward I. he is styled admirallus, cus-
tos maris, capilaneus nautarum, &c.;* and his office,
which is mentioned in records of the reign of Henry III.
was in all probability, coeval with the introduction of the
laws of Oleron. It was at first not conferred on one indi-
vidual, but a certain extent of jurisdiction was assigned to
each individual, to be held at the king’s pleasure or for
life, as might be. Sometimes one man was invested with
the whole power. In the reign of Ed. 1. William de Ley-
bourne was created admiral of all England. From a case
of replevin, heard in the Common Pleas, in the reign of
Edward 1., for taking a ship on the coast of Scarborough,
we gather that that was called the sea which was not with-
in the body of any county whence a jury might come ; and
that the sea not being within any county, was not within
the jurisdiction of the Common Pleas, but belonged to the
admiral’s jurisdiction ; also, that when a ship came within
the river, then it was confessed to be within the county ;
and that when a taking was partly on the sea and partly
on the river, then the common law should have the juris-
diction.

* Admiral, warden of the sea, captain of the scamen.
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