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INTRODUCTION

 � What Should I Do? �
We have studied ethics in law school, and gone to seminars on the topic.   Yet, the study of ethics and the Rules of Professional

Conduct focuses almost exclusively on the minimum standards below which no lawyer may ethically fall. While concentrating on

what a n attor ney c an do  is ce rtainly  an ap prop riate  start ing point  in lear ning the ba sic ru les, the  far mo re dif ficul t tas k is to  teac h, and

learn, professionalism, or what a lawyer should do.

For prosecutors, the task is perhaps even more difficult since we represent the public, who appropriately demand the highest

standard of professionalism of their servants.

The  Prea mble  to the R ules  of Pro fess ional C ondu ct dis cus ses  the co ncep t that la wye rs are  the  � guard ians o f the la w �  play ing a

vital role in the preservation of society. Such a noble cause, and responsibility, cannot be taken lightly.

The  Prea mble  continu es:  � Eac h lawy er mu st find  within his  or her o wn co nscie nce the  touc hstone  agains t which to  test  the exte nt

to which his or her actions should rise above minimum standards. �

How s hould  one s earc h his or he r cons cienc e, and  act a cco rdingly ?  We  have  many, m any c ourt ru les a nd ca ses  des cribi ng a

myriad of procedural matters (the number of days notice required, discovery requirements, etc.).  A prosecutor could ethically follow

these rules exactly, and likely decrease the respect for law among the criminal justice system participants and the public.

We are the  � guardians of the law, �  and must begin discussing our professional responsibility by asking  �What should I do? �

Why Study Ethics and Professionalism?
Befo re Wa tergat e, little  if anyt hing was  disc uss ed a bou t an att orney  �s ethi cal a nd pro fess ional r esp onsib ility.   The n, many

lawyers in President Nixon �s administration were convicted and imprisoned.  The President, himself an attorney, was impeached.

Spiro  Agne w, the Vi ce P resid ent, ple ade d nolo  conte ndere  and w as c onvic ted o f incom e tax e vas ion.

The bar soon recognized the public �s outrage at attorneys and the need to deal with ethics. So law school courses were developed

and a n ethics  comp onent w as a dde d to the  bar e xamina tion.

Eventua lly, ethics wa s add ed as  a manda tory continuing lega l educ ation requ irement.

Law schoo l and CLE c ourse s now tea ch the blac k letter law  on ethics.  D o not do this, o r this, or this. Profe ssionalis m, though, is

often ignored by these courses because the topic is much more difficult to teach since deciding how one should act will ultimately rest

on one �s own values.  

Despite the efforts of many, it is certainly safe to say that the public �s respect for lawyers has not increased since Watergate days.

I submit that without serious discussion and development of a moral code concerning whether an attorney  � should �  take a particular

action, the public �s confidence in lawyers will continue to erode.  As  � guardians of the law, �  we all share the blame.

Why Did You Become A Lawyer?
I believe that most people who go to law school do so with an aspiration towards making a difference by helping people seek

justice.  Yet law school focuses on teaching the rules, the black letter law.  This methodical training of the rules can have the result of

teaching adhe rence to the  rules a t all cos ts.  Afte r all, we are ta ught by expe riencing the cros s-examinatio n technique o f the Socra tic

Method to learn the rules.  And if this cross-examination technique is a bit uncomfortable for the law student, well, too bad.

So when lawyers deal with each other  �in the heat of battle, �  i t  is almost instinctual to treat each other and the opposing party as

we we re tau ght.  Effe ctive  cros s-exa minatio n, after a ll, is s upp ose d to b e the b est m ethod  of se eking tr uth from  a witne ss.   And i f the

witness a nd oppo sing counse l need to b e cros s-examined  ala Soc rates to  get to the truth and ju stice, so  be it.

Ye t use  of this   � heat o f the ba ttle �  mea ns to a chiev e the e nd of tru th and ju stic e is fr aught w ith abu se, right eou s indigna tion, and

insolence by attorneys.  I submit that our role as  �guardians of the law �  cannot allow us to achieve justice at the expense of personal

attac k and  indignity  along the  way .  The  que st for  justi ce, o r the me ans, mu st be  as right eou s as  the goa l itse lf.  A nything le ss d eme ans

the law  and o ur pro fess ion.

What Is Your View Of Being An Attorney?
How d o yo u de scrib e yo ur vie w of b eing a la wye r?  Is yo ur job  an oc cup ation?  A pr ofes sion?  A vo catio n?

oc-cu-pa-tion.  1. an activity in which one engages
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pro-fes-sion. 4. a : a ca lling, req uiring s pec ialize d kno wled ge and  often l ong and  intens ive a cad emic  prep arati on 

b: a p rincip al ca lling, voc ation, o r emp loym ent

vo-ca-tion. 1. a summons or strong inclination to a particular state or course of action

WEBSTER � S N INTH NEW COLLEGIATE D ICTIONARY (1991), at 817, 939, 1320

Do yo u simply  occu py you r time as a  prose cutor, for a p aychec k?  O r is being a p rosec utor a ca lling; a state of mind s ingularly

focused on a passion for justice?

You probably know attorneys and prosecutors in each category.  Which definition best describes you?

Why Don � t People Like Lawyers? Our Moral Ambiguity.
Most a ttorneys ha ve a s et of valu es and b eliefs that a re followe d at home a nd in their perso nal lives.   Yet, ofte n these va lues a re

ignored when de aling with oppos ing counsel a nd parties .  Do y ou perc eive a  tension be tween yo ur own valu es and ho w you a ct in

court?  

The public pays a significant amount of taxes to support the criminal justice system.  It expects its public servants to act morally,

ethically, and  base d on reas on, not emotion.  Y et it see s examp les to the c ontrary, from the Ro dney King incide nt in California to

prose cutors a nd police  being criminally trie d in DuP age Co unty, Illinois for obta ining a death se ntence agains t two peo ple while

allegedly  knowing the sus pects  did not co mmit the vicio us murd er of a ten y ear old girl.

One of the m ain reaso ns the pub lic dislike s and dis trusts a ttorneys is  our mora l ambiguity.   We hav e bee n trained to zea lously

represent clients within ethical rules.  Yet these  � what can I do �  rules (or from the public perspective  �what can I get away with �  rules)

fail to in any way take into account one �s own values and belief system.  We applaud ourselves for meeting the minimum standards of

our e thical  rules .  Ye t this tho ughtles s all egianc e to the  minimu m sta ndard s hard ly incr eas es the  pub lic � s fait h in our p rofes sion � s

alleged c laim to mainta in the  � highest standa rds of ethic al condu ct �  proclaim ed by the  Preamb le of the Rule s of Profe ssional C onduct.

It is this moral ambiguity that the public notes when we tout our self-regulation.  The public snickers because the public does not

respect morally ambiguous positions.  Children are taught right from wrong and to follow the Golden Rule when dealing with others. 

Ye t eve n these  bas ic co ncep ts of t reati ng others  with res pec t and d ignity a ppe ar los t on law yers  and p rose cuto rs in al most  any

courtroom on any given day.

Our foc us on follo wing the  � letter of the la w �  and instinctive  adherenc e to its rule s doe s not transla te into what the pu blic

perce ives a s comm onsense  and right versu s wrong.  Y et commo nsense a nd right versus  wrong is prec isely wha t we pros ecuto rs daily

rely upon when arguing a case to a jury.

Prosec utors tak e an oath to  supp ort the cons titutions and la ws of the Unite d States  and the State  of Was hington, yet case  law is

filled  with exa mple s of p rose cuto rial mi sco nduc t duri ng all pha ses  of a c riminal  cas e.  Ho w ca n suc h exam ples  exist  if we a re se eking

justice, not merely convictions?  Does the desire to convict the  � bad guys �  to protect the public justify use of improper tactics?  As

discussed previously, even given the legitimate goal of public safety, use of tainted methods does not result in justice.

I think that the embarrassingly high volume of reported cases citing prosecutorial misconduct exist because the prosecutor failed

to ask in good conscience  �Should I do this? �   A most difficult question a prosecutor must always remember is �

Can  I res train m y justi fiable  app etite  to co nv ict  �bad guys  �  by us ing o nly 

proper ethical and professional means to do so?
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Prosecutorial Challenges
The pu blic � s perc eption of p rosec utors is o ur reality.   We are  the one � s exercis ing this incredible p ower aga inst the citizenry in

the name of public safety.  You are the prosecutor �s office when anyone deals with you.  What message do your activities send?

Prosecutors inherently serve two masters � society and justice. Yet, society �s desire for a conviction in a particular case often

directly conflicts with a prosecutor �s duty to seek justice in obtaining a verdict free of prejudice and passion, and based solely on

admissible evidence and reason.  GERSH MAN, PROSECUTORIAL M ISCONDUCT, at viii-x (1996 ).

It is easy to deal professionally with an opponent who treats one with respect and courtesy, and who does not use the rules as a

sword to attack at any cost.  Yet it is hardly virtuous to treat another with respect only when treated similarly.

The challenge to one �s professionalism comes when dealing with the opponent who lacks a moral compass.  It is at this time that

a pro sec utor � s true  mora l chara cter i s pu t to the  test .  Yo ur res pons e will u ltimat ely d eterm ine whe ther the  mea ns yo u us e to o btain a

conviction are tainted, or whether justice is truly realized.

Supervisors also must be mentioned.  Do you work for honest people who seek justice by encouraging professional conduct of

subo rdinates?   Or doe s you r supe rvisor � s des ire for  � aggressiv e �  prose cutors tra nslate into o btaining convictio ns at any c ost, eve n if

you have to cheat? 

Each prosecuting attorney must recognize that slavish attendance to rules absent a personal ethical sense is almost

worthless.  Certain conduct may not violate the letter of any rule but may destroy a reputation.  Rules and sanctions can be

enumerated, but absent a sense of fair play and honesty they are minimally helpful.  The rest is up to the individual

conscience.

Susan J. Noonan, Senior King County Deputy Prosecuting Attorney, WAPA Presentation on Ethical Considerations, April 1995, at 5.

The ABA Standards for Criminal Justice
So whe re do es a  pros ecu tor go t o se ek gu idanc e in wha t shou ld be  done ?  I sub mit that  any a nalys is of a  pros ecu tor � s ethi cs a nd

professionalism must begin with the nationally recognized 1 AMERICAN BAR ASSOCIATION, STANDARDS FOR CRIMINAL JUSTICE, (2d

ed. 1986) [hereinafter  � ABA Standards � ]. Why the ABA Standards?  A quick search of case law using the query  � Standards for

Crim inal J ustic e �  resu lted i n 78 separate Washington State cases relying on the ABA Standards.

Our courts consistently cite the ABA Standards with approval, and will look to them as a reference guide in determining proper

ethical and  profess ional condu ct.  A p rosec utor can b e ass ured that c onsistent a dherence  to the AB A Stand ards will re sult in

fulfillment of our duty towards society to attain justice through proper means.

The  mate rials  herein a re orga nized u sing C HAPTER 3 � THE PROSECUTION FUNCTION of the ABA Standards as the model for

appropriate conduct to be followed by prosecutors.  A brief synopsis of each standard is provided, followed by selected quotes from

the Commentary to the ABA Standard.  Relevant case law and/or additional information is thereafter provided for each topic.  

Justice; Not Merely Convictions
As  the firs t ABA  Stand ard c arefu lly po ints ou t, a pro sec utor � s du ty is t o se ek ju stic e and  not me rely c onvic tions.   The

Commentary to the ABA Standard says �

...i t is fu ndame ntal tha t the pr ose cuto r �s ob ligatio n is to p rotec t the inno cent a s we ll as  to co nvict t he guilt y, to gu ard the

rights of the accused as well as to enforce the rights of the public...

Prosecutors in Washington have been delegated tremendous power by the citizenry.  Washington is not a grand jury state, and a

prosecutor can subjec t anyone to criminal charges and possible arrest and jail based solely on his or her signature.  This awesome

power must be wielded impartially, and success cannot be measured by one �s conviction ratio.

While it has been difficult for me to appreciate after a hard fought trial, a jury �s decision to acquit is no less of a just result than

had it voted to convict.  Under our system of justice, to argue otherwise demeans the incredible role the people play when acting as

jurors sta nding betwee n the power o f the government a nd the pres umption of innoc ence of the  individua l.

New Prosecutors Must Be Careful
In prepa ring thes e ma teria ls and  rese arching p rose cuto rial mi sco nduc t, I am stru ck b y the v olum e of c ase  law o n the top ic and

the number of convictions reversed as a result of a prosecutor �s improper conduct.  Since a criminal defendant may appeal as a matter

of right, a ppe llate  cou rts ar e co nstant ly be ing ask ed to  revie w the a cts a nd omi ssio ns of p rose cuto rs to d eterm ine whe ther the

defendant received the constitutional due process right to a fair trial.  Recent prosecutorial misconduct cases are beginning to evidence

a trend aga inst finding harmless  error, esp ecially  for misco nduct du ring closing argument.
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The rem edies  for prose cutorial m iscondu ct range from imp osition of te rms to de claration o f a mistrial; from rev ersal o f a

conv ictio n on ap pea l to po ssib le dis barm ent.  T he sta kes  are high f or the p rose cuto r, as the y sho uld b e sinc e pro sec utors  have  the

power to make decisions that can result in destruction of a person �s life, career, reputation, and family.

The se m ateri als a re not e xhaus tive.  Eac h pros ecu tor mu st de velo p a fra mewo rk for t he res oluti on of e thical  issu es.  Ofte n,

though, prosecutorial misconduct is inadvertent, especially for the newer prosecutor.  

These materials quote extensively from case law to assist the newer prosecutor in understanding the judicial branch �s perspective

on the execu tive branc h �s duty to  seek  justice , not merely c onvictions.   Hopefu lly, knowled ge of this historic al pers pective  will help

avoid traps for the unwary when responding to new situations.

Beware of Bar Discipline!
Last year at the annual summer WAPA conference in Chelan, the ethics speaker discussed the Bar Association �s increased

awareness of prosecutorial misconduct.  The Bar has hired additional counsel to review advance sheets, published and unpublished,

looking for instances of misconduct by both prosecutors and defense counsel.  While your conviction may be affirmed, the Bar may

well institute its  own investiga tion into your c onduct.

Prosecutors Versus Defense Lawyers
Being a prosecutor should be difficult on the conscience since one chooses the job knowing that  � justice �  inherently involves

often difficult moral decision-making.  A prosecutor �s sole focus must be on justice  �within the rules. �   Defense counsel, on the other

hand, satisfies his or her duty through zealous representation of a client by ensuring the prosecutor meets the burden of proof beyond a

reas onab le do ubt thr ough a dmis sible  evid ence .  Cr iminal d efens e co unse l, unlike  other a ttorne ys, ma y ev en ethic ally r aise  non-

meritorious claims and contentions in the representation of a criminal defendant.  RPC 3.1.

It can be a most difficult task to uphold the law without losing sight of our oath to protect individual rights of defendants who we

believe  committed  the charged c rimes.  A dded to  this task a re federa l and state  constitutio ns that were d eliberate ly des igned to limit

government � s (i.e. y our) exerc ise of po wer against the  individua l.

Sometimes prosecutors are pressured by victims and law enforcement who may be focused on obtaining a conviction at all cost

since the s uspe ct  � did it. �   It is often, when all is sa id and do ne, a prose cutor � s job to s ay  � no �  to prose cution du e to lac k of adm issible

evid ence  and p roof b eyo nd a re aso nable  dou bt ev en whe n the pro sec utor  � belie ves  �  the cri me oc curre d and  was  comm itted  by the

susp ect.  Ju stice u nder our s ystem o f laws de mands that w e say   � no �  to prose cution in suc h situations .  For if we d o not, who will?

Anger and Emotion
One should not overlook the impact of emotion, especially anger, on one �s ethics and professionalism.  Excessive prosecution

case loads , constant de adlines, a nd the sev erity and b rutality of c ertain crimes  create  press ure and s tress that w ill inevitably  lead to

mista kes , both b y pro sec utors  and s taff.  T his pre ssu re, co uple d with a  less -than-p rofes siona l opp onent w ho may  as a  tacti c be  trying

to get the prosecutor angry so mistakes will be made, may result in prosecutor  �heat of the moment �  retaliation against defense

counsel by filing additional charges against a defendant and/or increasing sentence recommendations and/or arguing a plethora of

motions and objections which may technically be permitted by case law and court rules but  hardly serve the interests of justice.  

If you have had a bad experience with defense counsel, you must avoid trying to get even by retaliating against a defendant. 

You  know t hat su ch ac tions a re wro ng eve n if tec hnicall y pe rmitte d by  the rul es.   Perha ps y ou s hould  try to  see  you r acti ons thro ugh

the eyes of defense counsel, the defendant, and the judge.  It never ceases to amaze me how similar both lawyers truly are to each

other when battling every minutiae at all costs.  If the roles were reversed, each lawyer would probably treat the other just as

contemptuously.  Are you often in tit-for-tat battles with counsel?  Do you  � get along �  with any defense counsel?  Why not?  Is your

moral co mpass  such that y ou wou ld likely tre at prose cutors w ith similar conte mpt if you w ere a me mber of the d efense b ar?

Another emotion I have seen is supreme arrogance solely because one is a prosecutor.  This type of prosecutor does a great

disservice to the public since every action taken is put in terms of good (me) versus the enemy (anyone interfering with conviction of

an  �obviously �  guilty person).  Such a prosecutor frequently becomes upset when things do not proceed favorably, and often grumbles

and complains about the  �outrageousness �  of the perceived improper action to anyone who will listen.  Do you ever get angry at

defense counsel �s actions or a judge �s rulings?  Are you just as contemptuous of defense counsel as they are of you?  What is justice

and humility for you?

One Final Question
This is y our time to  do what is  right and seek  justice .  Change is  always  a consta nt.  One ele ction resu lt or new job o pportunity in

the private sector may end your prosecutorial career.  While perhaps just an old naive law school dream, you can obtain justice

through your ethical and professional representation of the State of Washington.  So long as you ask yourself  �Can I do this ethically? �

and  � Should I do this  profess ionally? �  your qu est for jus tice will be  succ essfu l.
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One  final q ues tion, thou gh, is wo rth pos ing �

If exhibiting professionalism and ethics were against the law, 

is there enough evidence of your conduct to support a conviction?

As part of my mea culpa and community service for an easy acquittal, I offer these materials.
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On Appeals to Passion and Sympathy (1899)
Language which might be permitted to counsel in summing up a civil action cannot with propriety be used by a

public p rosec utor, who is a  quas i-judicial o fficer, repres enting the People  of the state , and presu med to a ct impartia lly in

the interest only of justice.  If he lays aside the impartiality that should characterize his official action to become a heated

partisan, and by vituperation of the prisoner and appeals to prejudice seeks to procure a conviction at all hazards, he ceased

to pro perly  repre sent t he pu blic i nteres t, which d ema nds no  victi m, and a sks  no co nvicti on throu gh the aid  of pa ssio n,

sympa thy or rese ntment.

People v. Fielding, 158  N.Y . 54 2, 54 7, 53  N.E . 49 7, 46  L.R.A . 64 1 (18 99) (E mphas is ad ded .), qu oted  with ap prov al in State v. Case,

49 Wn.2d 66, 70-71, 298 P.2d 500 (1956) and State v. Reed, 102 Wn.2 d 140, 1 46-47, 68 4 P.2d  699 (19 84) (Case  and Reed

convictio ns revers ed due  to prose cutorial m iscondu ct).

On Prowess of the Savage (1909)
It is not our purpose to condemn the zeal manifested by the prosecuting attorney in this case.  We know that such

officers m eet with many  surprise s and dis appointme nts in the discha rge of their officia l duties.   They ha ve to de al with all

that is selfish and malicious, knavish and criminal, coarse and brutal in human life.  But the safeguards which the wisdom

of ages has thrown around persons accused of crime cannot be disregarded, and such officers are reminded that a fearless,

impartial discharge of public duty, accompanied by a spirit of fairness toward the accused, is the highest commendation

they can hope for.  Their devotion to duty is not measured, like the prowess of the savage, by the number of their victims.

State v. Montgomery, 56 Wa sh. 443 , 447-48, 1 05 P. 1 035 (19 09) (conv iction reve rsed d ue to pro secu torial misc onduct).

On the Role of the Prosecutor (1935)
The United States Attorney is the representative not of an ordinary party to a controversy, but of a sovereignty whose

obliga tion to  gove rn impa rtially  is as  comp elling a s its  obliga tion to  gove rn at al l; and who se int eres t, there fore, in a

criminal pros ecution is  not that it shall win a c ase, bu t that justice  shall be d one.  A s suc h, he is in a pec uliar and v ery

definite sense the servant of the law, the twofold aim of which is that guilt shall not escape or innocence suffer.  He may

prose cute with e arnestnes s and vigo r � indeed, he s hould do  so.  Bu t, while he may s trike hard b lows, he is no t at liberty to

strike fou l ones.  It is as  much his du ty to refrain from  imprope r methods c alcula ted to pro duce  a wrongful co nviction as  it

is to use every legitimate means to bring about a just one.

Berger v. U.S.,  295 U. S. 78, 88 , 79 L.Ed.2 d 1314 , 55 S.C t. 629, 63 3 (1935 ) (convictio n reverse d due to  prose cutorial m iscondu ct).

On Conviction of the Innocent (1976)
A prosecutor must always remember that he or she does not conduct a vendetta when trying any case, but serves as an

officer of the court and of the state with the object in mind that all admissible evidence and all proper argument be made,

but tha t inadm issi ble e vide nce a nd imp rope r argum ent be  avo ided .  We  reco gnize tha t the co nduc t of a t rial is  dema nding

and that if prosecutors are to perform as trial lawyers, a zeal and enthusiasm for their cause is necessary.  However, each

trial must be conducted within the rules and each prosecutor must labor within the restraints of the law to the end that

defenda nts receiv e fair trials a nd justice  is done.   If prosecu tors are p ermitted to  convict guilty  defenda nts by impro per,

unfair means  then we are b ut a mome nt away from  the time when pro secu tors will co nvict innocent de fendants b y unfair

means.  Courts must not permit this to happen, for when it does the freedom of each citizen is subject to peril and chance.

State v. Torres, 16 Wn.A pp. 25 4, 263, 55 4 P.2d  1069 (D iv. 1 19 76) (conv iction reve rsed d ue to pro secu torial misc onduct).

On Wielding Power (1987)
Betwee n the private life  of the citizen and  the public  glare of crimina l accu sation sta nds the pros ecuto r.  That s tate

official has  the powe r to emplo y the full mac hinery of the sta te in scrutinizing any give n individual.   Even if a d efendant is

ultimately acquitted, forced immersion in the criminal investigation and adjudication is a wrenching disruption of everyday

life. For this reason, we must have assurance that those who would wield this power will be guided solely by their sense of

public responsibility for the attainment of justice.

Yo ung  v. U .S. e x re l. Vu itton  et Fil s S. A, 481 U. S. 787 , 95 L.Ed.2 d 740, 1 07 S.C t. 2124 , 2141 (19 87) (conte mpt finding revers ed due  to

conflict of interest created by court �s appointing opposing counsel to prosecute contempt). 

As  I read t he qu ote I wa s str uck  by the  simp licity  and c larity  with whic h it se t out o ur res pons ibility  in the di scha rge
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of our duties as prosecutors.  I know each of you are guided by this principle as you make decisions daily that effect

people �s lives; however, it never hurts to reflect on our awesome power and the need to wield that power responsibly.  

Jeffrey C. Sullivan, Yakima County Prosecutor, in an October 24, 1992 memorandum to all staff attorneys.

On Use of Illegitimate Means to Convict (1992)
A prosecutor's use of illegitimate means to obtain a verdict brings his office and our system of justice into disrepute.

Northern Mariana Islands v. Mendiola, 976  F.2 d 47 5, 48 7 (9t h Cir . 19 92), overruled on other grounds by George v. Camacho,  119

F.3d 1 393 (9th C ir. 1997 ) (court � s warning to pros ecuto r).

On Treatment of the Disadvantaged (1995)
It is wel l-est ablis hed tha t app eals  to nati onalit y or o ther pr ejud ices  are highl y imp rope r in a co urt of j ustic e, and

evide nce as to  the race, co lor, or nationality o f a perso n whose ac t is in ques tion is generally  irrelevant a nd inadmiss ible if

introduced for such a purpose. &

The true  test of ou r criminal justic e sys tem lies in how  we treat the  foreigner, the poo r, and the disa dvantage d, both in

how we treat those born in this country, the wealthy or the  �respectable �  established citizenry.  The dark shadow of

arrogant chau vinism wou ld eclips e our ide al of justic e for all if we  allowed  juries to infe r that immigrants, legal or ille gal,

were more likely to have committed crimes.

State v. Avendano-Lopez, 79 W n.A pp.  706 , 722 -23, 9 04 P .2d  324  (Div . 2 1 995 ), review denied, 129 W n.2d 10 07 (199 6) 

(prosec utorial mis conduc t found, harmles s error).

On the Close Case and Improper Tactics (1996)
We agre e with the com ment of defe ndant Lee � s cou nsel in his brief tha t  � trained and e xperience d prose cutors

pres umab ly do  not ris k ap pella te rev ersa l of a ha rd-fou ght conv ictio n by e ngaging in imp rope r trial ta ctics  unles s the

prosecutor feels that those tactics are necessary to sway the jury in a close case. �

State v. Fleming, 83 W n.A pp.  209 , 215 , 921  P.2 d 10 76 (D iv. 1  199 6), review denied, 131 Wn.2d 1018 (1997) (conviction reversed due

to prose cutorial m iscondu ct).

On  � Legal Ethics �
Usages  and cus toms amo ng members  of the legal pro fessio n, involving their moral and  profess ional dutie s toward

one a nother, to ward  client s, and  towa rd the c ourts .  Tha t branc h of mo ral sc ience  which tre ats o f the du ties  which a

member o f the legal profe ssion ow es to the p ublic, to the c ourt, to his pro fessio nal brethren, and to  his client &

BLACK �S LAW D ICTIONARY, at 804 (5th ed. 1979)

On  � Professionalism �
The co ntinued existe nce of a fre e and de mocratic  socie ty depe nds upo n recognition of the c oncept tha t justice  is

based upon the rule of law grounded in respect for the dignity of the individual and the capacity through reason for

enlighte ned s elf-go vernm ent.  La w so  ground ed ma kes  justi ce p oss ible, fo r only t hrough s uch la w doe s the d ignity o f the

individual attain respect and protection.  Without it, individual rights become subject to unrestrained power, respect for law

is destroyed, and rational self-government is impossible.

Lawyers, as guardians of the law, play a vital role in the preservation of society.  The fulfillment of this role requires

an understanding by lawyers of their relationship with and function in our legal system.  A consequent obligation of

lawyers  is to maintain the highes t standard s of ethica l conduc t.

In fulfilling professional responsibilities, a lawyer necessarily assumes various roles that require the performance of

many difficult tasks.   Not every situation which a lawyer may encounter can be foreseen, but fundamental ethical

princi ples  are a lway s pre sent a s guid elines .  Wit h the fra mewo rk of the se p rincip les, a  lawy er mu st with c oura ge and

foresight be able and ready to shape the body of the law to the ever-changing relationships of society.

The  Rule s of P rofes siona l Co nduc t point  the wa y to the  asp iring and  prov ide s tanda rds b y whic h to jud ge the

transgress or.  Eac h lawyer mu st find within his or her ow n conscie nce the tou chstone a gainst which to tes t the extent to

which his  or her a ctions  shou ld ris e ab ove  minimu m sta ndard s.  Bu t in the la st ana lysis  it is the  des ire fo r the re spe ct and

confidence of the members of the legal profession and the society which the lawyer serves that should provide to a lawyer
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the ince ntive f or the hi ghest p oss ible d egree  of ethi cal c ondu ct.  T he po ssib le los s of tha t resp ect a nd co nfidenc e is t he

ultimate sanction.  So long as its practitioners are guided by these principles, the law will continue to be a noble profession. 

This is its greatness and its strength, which permit of no compromise.

Pream ble to  Rules  of Pr ofe ssio nal C ondu ct

Oath of Attorney
State of Washington, County of ________ ss.

I, ________, do solemnly declare:

1. I am fully subject to the laws of the State of Washington and the laws of the United States and will abide by the same.

2. I will support the constitution of the State of Washington and the constitution of the United States.

3. I will ab ide b y the R ules  of Pro fess ional C ondu ct ap prov ed b y the S upre me C ourt o f the St ate o f Was hington.

4. I will maintain the respect due to the courts of justice and judicial officers.

5. I will not counsel, or maintain any suit, or proceeding, which shall appear to me to be unjust, or any defense except as

I believe to  be hones tly deba table und er the law, unles s it is in defe nse of a p erson cha rged with a pu blic offens e. I will

employ  for the purpo se of ma intaining the cause s confide d to me o nly those me ans cons istent with truth and hono r. I will

never se ek to mis lead the ju dge or jury  by any a rtifice or fals e state ment.

6. I will maintain the confide nce and p reserve  inviolate the s ecrets  of my clie nt, and will acce pt no comp ensation in

conne ction w ith the b usine ss o f my c lient u nless  this c ompe nsati on is fr om or  with the k nowle dge a nd ap prov al of t he

client or with the ap proval o f the court.

7. I will abstain from all offensive personalities, and advance no fact prejudicial to the honor or reputation of a party or

witness unless required by the justice of the cause with which I am charged.

8. I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, or delay

unjus tly the  cau se o f any p erso n.

________________________________________

Signature

Subscribed and sworn to before me this ______ day of _________________, ______.

________________________________________

Jud ge

Admission to Practice Rule 5(d)
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PART I.  GENERAL STANDARDS

1.1 The function of the prosecutor
(a) offic e of p rose cuto r has re spo nsibil ity fo r pros ecu tions i n juris dicti on 

(b) prosecutor is both administrator of justice and advocate, and must exercise sound discretion in the performance of

these functions 

(c) duty of p rosec utor is to s eek ju stice, not me rely to co nvict 

(d) duty of p rosec utor to kno w and be  guided b y legal pro fessio ns code  of profes sional co nduct 

Excerpt from Commentary to ABA Standard
 �  &it is fu ndame ntal tha t the pr ose cuto r �s ob ligatio n is to p rotec t the inno cent a s we ll as  to co nvict t he guilt y, to gu ard the

rights of the accused as well as to enforce the rights of the public. & �

RCW 36.27.020  Duties of a Prosecuting Attorney 
(1) legal advisor to the legislative authority 

(2) legal advisor to all county and precinct officers and school directors 

(3) represent the state, county and all school districts in all criminal and civil proceedings 

(4) prosecute or defend all criminal and civil actions in which the state or county is a party  

(5) attend and give advice to grand jury 

(6) institute and prosecute felony proceedings for the arrest of suspects 

(7) carefully tax all cost bills in criminal cases and take care that no useless witness fees are taxed as costs 

(8) receive  all criminal co st bills b efore dis trict judges  where pros ecuto r not prese nt at trial 

(9) prese nt all electio n law violatio ns to prop er jury

(10) annually examine official bonds of all county and precinct officers and report to legislative authority 

(11) annually rep ort to gove rnor the nature o f busines s transac ted with su ggestions de emed u seful 

(12) annually rep ort to liquo r control bo ard all s uch pros ecutions  brought 

(13) seek to reform and improve the administration of criminal justice and stimulate efforts to remedy inadequacies or

injustice in substantive or procedural law 

See also city attorney duties, RCW 35.23.111

RPC 3.8  Special Responsibilities of a Prosecutor
(a) probable cause required to file charges 

(b) reaso nable effo rts that acc used  advis ed of right and p rocedu re to obta in counse l 

(c) not seek  to obtain wa iver of impo rtant pretrial right from pro  se de fendant 

(d) timely  disc losu re of a ll excu lpato ry ev idenc e and  sente ncing miti gation 

(e) reas onab le ca re to p reve nt inves tigato rs, etc . from  maki ng extraj udic ial s tatem ent pro sec utor p rohibi ted fr om ma king

by RPC 3.6

Case Law � Recoupm ent of Indigent Appellate Costs
State v. Blank, 131 Wn.2d 230, 930 P.2d 1213 (1997) (RCW 10.73.160 recoupment statute that allows appellate court to order

convicte d indigent defe ndants to p ay ap pellate  costs , including appo inted cou nsel fees , is constitutio nal).
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1.2 Conflicts of interest
prosecutor should avoid appearance or reality of conflict of interest

Excerpt from Commentary to ABA Standard
 �  &When the possibility of a conflict of interest arises, the prosecutor should recuse himself or herself and make

app ropria te arr angem ents fo r the hand ling of the  parti cula r matte r by o ther co unse l &It is of the  utmo st imp ortanc e that t he

pros ecu tor av oid p artic ipati on in a c ase  in circ umst ance s whe re any  implic ation o f part iality  may c ast a  shad ow ov er the

integrity of the office. & �

Rules of Professional Conduct
1.7 Conflict o f Interest; General R ule

1.8 Conf lict o f Interes t; Prohib ited T ransa ctions ; Curre nt Clie nt

1.9 Conf lict o f Interes t; Forme r Clie nt

1.10 Imputed D isqua lification; Gene ral Rule

1.11 Suc ces sive  Gov ernme nt and P rivat e Emp loym ent

Case Law � Criminal Prosecution of Former Client
ÿÿ Stenger Analysis.  State v. Stenger, 111 Wn.2d 516, 760 P.2d 357 (1988) appears to allow an attorney to prosecute a former

client for incidents unrelated to the former representation but the Court did note some policy concerns about information learned from

the cli ent du e to the  forme r repre senta tion.

As  a co rolla ry of thi s gene ral ru le, a p rose cuting a ttorne y is d isqu alifie d from  acting i n a crim inal ca se if t he pro sec uting

attorney has previously personally represented or been consulted professionally by an accused with respect to the offense

charged o r in relationship to  matters s o clos ely interwov en therewith as  to be in effe ct a pa rt thereof.

Stenger, 111 Wn.2d at 520 (prosecutor �s office disqualified in potential death penalty case since prosecutor had previously represented

defenda nt).

After discussing policy concerns that the prosecuting attorney �s prior representation would likely provide the attorney with some

knowledge  of facts u pon which the pro secu tion is pred icated  or which are c losely  related the reto, the Co urt noted the ge neral rule

allowing an attorney to prosecute a former client for new criminal law violations �

Under the facts of this case, and based on the foregoing rules, the prosecuting attorney would not have been disqualified

from p rose cuting t he mur der in t he firs t degre e cha rge aga inst the  defe ndant s ince tha t charge  by its elf is  unrela ted to  the

accused  �s previous crimes co ncerning which the prosecuting attorney represented him.

Stenger, 111 Wn.2d at 521.

Stenger disallow ed the rep resentatio n, though, since the offens e was a  death pe nalty cas e and the p rosec uting attorney c ould

have  bee n awa re of fa ctua l informa tion ob tained  while re pres enting the  defe ndant w hich had  the po tentia l to be  use d in ma king the

decision to seek the death penalty.

The  polic y co ncern no ted in Stenger is present in virtually all criminal cases involving a former public defender who prosecutes

a former c lient for a new o ffense.  C ourts of limite d jurisdic tion typica lly are co ncerned a bout rec idivism, alc oholism and /or battere r �s

treatment, as well as other rehabilitation issues.  A deputy prosecutor is expected to make recommendations to the court on these

sentencing issues. The attorney, in forming an opinion concerning proper punishment and rehabilitation, very well might have

information from the fo rmer repre sentation that c ould be  used  either for or aga inst the former c lient.

This  bei ng the c ase , Stenger could be read narrowly to allow the attorney to prosecute a former client so long as the case does not

involv e the d eath p enalty , or be  read  broa dly to  prohib it the a ttorne y � s invo lvem ent in any  future  pros ecu tion of  that fo rmer c lient

since the attorney �s knowledge from the former representation  � including information about the defendant �s background and earlier

crimina l and a ntisoc ial co nduc t, is info rmatio n clos ely int erwo ven w ith the p rose cuting a ttorne y � s exe rcise  of dis creti on �  in see king

the penalty sought.  Stenger, 111 Wn.2d at 521-22.

ÿÿ Greco Analysis.  State v. Greco, 57 W n.A pp.  196 , 201 , 787  P.2 d 94 0, review denied, 114 W n.2d 10 27 (Div . 2 199 0) sheds  little

light on this issue  since the re prese ntation of the co unty aud itor in his official c apac ity did not p rovide the  prose cuting attorney  with

 � any info rmatio n pers onal to  Gre co.  �   The  Cou rt conc lude d, ac cord ingly, tha t no co nflict o f intere st aro se s ince the  pros ecu ting

attorney could not have used improperly obtained information to prosecute Greco.  

The Court of Appeals implies, though, that the issue is to be resolved on a case-by-case basis depending on a defense showing of

how info rmatio n obta ined fr om the  prior r epre senta tion wa s be ing impro perly  use d in the c urrent  pros ecu tion �

Ne ither is  any info rmatio n Griffi es [ pros ecu ting atto rney]  obta ined in t he pre viou s ca ses  show n to be  interwo ven w ith the

facts o f this case .  Thus , Griffies did  not have a  conflict of intere st.

Greco, 57 Wn.App. at 201.

ÿÿ Ladenburg Analysis.  State v. Ladenburg, 67 Wn.A pp. 74 9, 840 P. 2d 228  (Div. 2  1992) inv olved the  prose cution of a

prosecuting attorney �s nephew.  Division 2 found no conflict of interest existed for the following reasons �

Not a death penalty case
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No RPC specifically prohibited prosecution of a family member or relative

No suggestion that the prosecuting attorney had any prior professional relationship where information could have been

obta ined a nd us ed to  the nep hew � s dis adv antage

No indication that the prosecuting attorney actively participated in the case

The  pros ecu tor � s offi ce w as la rge

No evidence that the deputy prosecutor �s judgment was influenced by prosecuting attorney

Divisio n 2 �s rejec tion of a pe r se dis qualifica tion rule do es not res olve the is sue p resented  herein since P rosec utor Lade nburg

was  not in any  way  involv ed in the  pros ecu tion.

ÿÿ Dominguez Analysis.  Altho ugh not d irect ly on p oint, a re cent ju dicia l disq ualif icati on ca se p rovid es s ome i nsight.  In State v.

Dominguez, 81 Wn.A pp. 32 5, 914 P. 2d 141  (Div. 3  1996), a  former clie nt challenged a  judge for p otential bia s since the  judge co uld

have  had info rmatio n obta ined fr om the  forme r repre senta tion (a nd prio r pros ecu tion of  the for mer c lient) w hich co uld b e us ed to  the

forme r clie nt �s dis adv antage .  Di visio n 3 up held the  judge  �s refu sal t o dis qua lify hims elf, sa ying �

 &the mere fact that the judge earlier acted once for Mr. Dominguez and once against him, both times in his professional

capacity as an attorney, does not establish potential bias.  Generally, disqualification is required when a judge has

participated as a lawyer in the case being adjudicated; however, unless there is a specific showing of bias, a judge is not

disqualified merely because he or she worked as a lawyer for or against a party in a previous, unrelated case &

Had Mr. Dominguez presented sufficient evidence of potential bias for the appearance of fairness doctrine to apply,

we wou ld then consid er whether it was  violated .  The te st is whether a  reaso nably pru dent and d isintereste d obs erve wo uld

conclud e Mr. D ominguez obta ined a fair, impa rtial, and neutra l trial.

Dominguez, 81 Wn.App. at 329-30.

Case Law � Deputy Prosecutor as Witness
ÿÿ State v. Bland, 90 W n.A pp.  677 , 679 -80, 9 53 P .2d  126 , review denied, 136 W n.2d 10 28 (Div . 1 199 8) (disqu alification o f entire

prosecutor �s office and appointment of special prosecutor not required when deputy prosecutor testified as state �s witness in her dual

capa city as  a soc ial worke r).

Under RPC 3.7, the advocate-witness rule, a lawyer may not act as an advocate in a trial in which another lawyer

from the same firm is likely to testify because there are difficulties in cross-examining or impeaching an interested witness

and the roles of advocate and witness are inherently inconsistent. The State first argues that rule does not apply to attorneys

in the pr ose cuto r �s offi ce b eca use  it is no t a  � law fir m �  as d efined  in the ru le. A  law fir m is  � a law yer o r lawy ers in a

priva te firm, l awy ers e mplo yed  in the le gal de partm ent of a  corp orati on or o ther or ganizat ion and  lawy ers e mplo yed  in a

legal s ervic es o rganizat ion. W hile it is  not sp ecifi cally  mentio ned, no thing in this d efinitio n prec lude s incl usio n of the

prosecutor �s office. To do so would exclude that office from the operation of other rules such as RPC 1.10, imputed

disqualification, and RPC 1.12, the former judge rule. We do not believe this was the intent of the drafting committee.

Therefore, we agree with Bland that RPC 3.7 applies to public law offices such as the prosecutor �s office.

But we re ject his co ntention that the rule ma ndates d isqua lification of the e ntire office in this c ase.  A de puty

prosecutor does not represent a  � client �  in the traditional sense, and the deputy has no financial interest in the outcome of

the case. Therefore, a more flexible application of the RPCs is appropriate where a public law office is concerned. Trial

courts s hould co nsider whethe r the testifying de puty ca n be an ob jective  witness, whethe r the dual p ositions a rtificially

bolster the witness �s credibility or make it difficult for the jury to weight the testimony, and whether the dual role raises an

appe arance o f unfairness.  If, after conside ring those facto rs, the court c onclude s the defe ndant will not be p rejudice d, it

need not order disqualification. But if the deputy is personally involved in prosecuting the case or has another personal

interest which would raise a conflict of interest or appearance of unfairness, the office should be disqualified, and the trial

court should appoint a special prosecutor for the case.

ÿÿ U.S. v. Edwards, 154 F.3d 915, 921-23 (9th Cir. 1998) (De fenda nt conv icted  in fede ral di stric t cou rt of po ss/c oca ine with i ntent

to distribute. The key evidence was cocaine found in a black bag. After defense opening statement where defense said no evidence

tying defenda nt to the bag, ass istant AG  who was try ing the case no tified defe ndant that he had fo und a ba il receipt (w ith officers

prese nt) in the bag under a  cardbo ard liner with de fendant � s name o n it. The ba g had bee n in police c ustody  for two ye ars with this

 � evide nce �  not found. He ld: convic tion revers ed).

It is well settled that a prosecutor in a criminal case  �has a special obligation to avoid  �improper suggesstions,

insinuations a nd espe cially a ssertio ns of pers onal knowle dge. �   �  A pros ecuto r may not imp art to the jury  his belief tha t a

government witness is credible. Such improper vouching may occur in at least two ways. The prosecutor may either  � place

the pre stige  of the go vernm ent be hind the w itnes s or . .. ind icate  that info rmatio n not pre sente d to the  jury s upp orts t he

witnes s � s tes timony . �  When t he cre dibil ity of  witnes ses  is cru cial, i mpro per v ouc hing is pa rticu larly  likel y to je opa rdize t he
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fundamenta l fairness o f the trial.

Akin to the rule against vouching is the advocate-witness rule, under which attorneys are generally prohibited from

taking the witness stand to testify in a case they are litigating.  As with vouching, the policies underlying the application of

the ad voc ate-w itnes s rule  in a cri minal c ase  are re lated  to the c once rn that ju rors w ill be  undu ly influ ence d by  the pre stige

and promine nce of the pro secu tor �s office a nd will bas e their cred ibility dete rminations on imp roper fac tors.  M oreove r,

the rul e refl ects  a bro ade r conc ern for p ublic  confid ence  in the ad ministr ation o f just ice, a nd imp leme nts the

maxim t hat jus tice m ust s atis fy the a ppe aranc e of ju stic e. T his co ncern is  esp ecia lly si gnifica nt where  the

testifying attorne y repres ents the pro secu ting arm of the fede ral governme nt.

...From  the case s on vou ching and the adv ocate -witness p roblem, it is c lear that bo th of these rule s were d esigned to

prevent p rosec utors from ta king adva ntage of the natura l tendency  of jury me mbers to  believe  in the honesty o f lawyers  in

general, and government attorneys in particular, and to preclude the blurring of the  �fundamental distinctions �  between

adv oca tes a nd witne sse s. A lthough t he circ umst ance s of thi s ca se d o not fi t neatl y und er eit her rul e, there  can b e no

question that the policies underlying both rules were directly contravened by the prosecutor �s continued representation of

the gov ernme nt in Edw ards  �s crim inal pr ose cutio n.  Onc e the m embe rs of t he jury  learne d that t he pro sec utor fo und the

evidence, it is almost certain that they attributed the authority of the prosecutor �s office to the receipt �s discovery....

The vo uching in this case  was far mo re seriou s than in the ordinary  circums tances.  The pro secu tor did not s imply

make  one o r two is olate d sta teme nts rega rding the  cred ibility  of a p artic ular w itnes s. Inste ad, he  repe ated ly vo uche d for the

relia bility  of a k ey p iece  of ev idenc e, bo th by p rese nting witne sse s to v erify  that the  rece ipt wa s not p lanted  and b y argu ing

that it w as a  bona  fide p iece  of ev idenc e. In effe ct, the p rose cuto r funct ioned  througho ut the s eco nd half o f trial a s a s ilent

witness fo r the prose cution. Unlik e other witnes ses, howe ver, he was  not subje ct to cros s-examinatio n and the jury

members never had the opportunity to evaluate for themselves whether his story was to be believed.  

(Citations omitted.)

Case Law � The Appearance of Fairness Doctrine
ÿÿ The appearance of fairness doctrine applies to prosecuting attorneys, at least insofar as to events leading up to the bringing of

charges.  State v. Ladenburg, 67 Wn.A pp. 74 9, 840 P. 2d 228  (Div. 2  1992).

Here, there is no showing, other than that these two women were friends and that they met on a regular basis, that

the re w as  any  infl ue nce  bro ugh t by  the  vic tim 's s ec ond  co us in o r he r fa mil y o n the  pro se cu tor  in b ring ing t hes e c har ges .  It

is tru e that a fter tria l the two  wome n took  a va catio n to Ha waii w ith two o ther pe ople  and a mong gifts  Ms.  Upto n brou ght

home w as a  T-s hirt for M .; that is  neither  unus ual no r impro per c ondu ct.  It is  not unu sua l for pr ose cuting a ttorne ys a nd

law e nforce ment o ffice rs to b e frie nds, b e they  male  or fem ale.   The  conte ntion ma de he re is b uilt s olely  on sp ecu latio n and

conjectu re.  The re is no ev idence to  supp ort any impro per cond uct.  T here was  no error.

State v. Perez, 77 W n.A pp.  372 , 377 , 891  P.2 d 42 , review denied, 127 Wn.2d 1014 (Div. 3 1995). See also Young v. United States ex

rel. Vuitton et Fils S.A., 481  U.S.  787 , 807 , 107  S.C t. 21 24, 2 137 , 95 L.E d.2 d 74 0, 75 8 (19 87), q uote d with a ppro val in Perez, 77

Wn.App. at 376.

ÿÿ State v. Tolias, 84 W n.A pp.  696 ,  929  P.2 d 11 78 (D iv. 3  199 7), reversed on other grounds, 135 Wn.2d 133, 954 P.2d 907 (1998)

(prosec utor allege dly attem pted to m ediate  neighborhood d ispute  and when med iation efforts  failed, filed s econd d egree as sault

charges arising out of the same controversy; Held by Div. 3:  prosecutor violated appearance of fairness doctrine, conviction reversed

and remand ed for new tria l) (Supreme  Court re verse d Div.  3 bec ause  defenda nt found to hav e waive d appe arance o f propriety

objec tion by his failu re to raise  the issue  in the trial court; Held : convictio n affirmed) �

A ju dicia l proc eed ing is va lid und er the a ppe aranc e of fa irness  doc trine  � only if  a rea sona bly p rude nt and

disinterested observer would conclude that all parties obtained a fair, impartial, and neutral hearing. �   State v. Ladenburg,

67  Wn. Ap p.  74 9, 7 54 -55 , 84 0 P .2 d 2 28  (D iv.  2 1 99 2); State v.  Post,  118 Wn.2d 596, 618, 826 P.2d 172, 837 P.2d 599

(1992).  The doctrine is  �directed at the evil of a biased or potentially interested judge or quasi-judicial decision maker. �  

Post,  11 8 W n.2 d a t 61 9; see also State v. Perez, [supra].  A prosecutor is a quasi-judicial officer, and  �  �in the interest of

justice must act impartially. � �   Ladenburg, 67 Wn.App. at 751.  The appearance of fairness doctrine, therefore, applies to a

prosecutor, at least up to and including the decision to file criminal charges against a defendant.  Id. at 754. &

We ho ld that  the ac tions o f the Y akim a C ounty  Pros ecu tor, while  motiv ated  by the  laud able  intentio n of de fusing a

volatile situation, created an appearance of unfairness. &

Our holding is not intended to suggest that a prosecutor may not in appropriate circumstances engage in mediation as

an alternative to prosecution.  Nor do we suggest that a prosecuting attorney �s role in mediation will inevitably preclude a

subs eque nt prosec ution arising from the s ame co ntroversy .  When a p rosec uting attorney e ngages in media tion, however,

his or her entire office should be disqualified from participating in subsequent prosecution unless  � that prosecuting attorney
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separates himself or herself from all connection with the case and delegates full authority and control over the case to a

deputy prosecuting attorney. & �   State v. Stenger, 111 W n.2d 51 6, 522, 76 0 P.2d  357 (19 88).

Tolias, 84 Wn.App. at 698-700, 702.

Effec tive Screening � The  � Chines e Wall �
Stenger, 111 Wn.2d at 522, and Tolias, 84 Wn.App. at 702, noted that a prosecuting attorney might well screen himself or

herself from the prosecution and thus make it unnecessary to disqualify the entire office.  The creation of a  � Chinese Wall �  between

the prosecuting attorney or deputy prosecuting attorney who has a conflict should suffice so long as RPC 1.10(b) is satisfied.  

Significantly, it should be noted that RPC 1.10 does not require that the former client consent to the erection of the  �Chinese

Wal l � , nor do es R PC 1 .10  give a  forme r clie nt a ve to po wer o ver the  dec ision t o sc reen the  disq ualif ied a ttorne y inste ad o f trans ferring

the case to another firm.  Such a veto power would run afoul of the rule that an accused does not have the right to choose his or her

prosecutor.  State v. Cook, 84 Wn.2 d 342, 3 50, 525  P.2d 7 61 (197 4).

Kitsap Prosecutor � s Office � Conflict of Interest Screening Process
When creation of a  �Chinese Wall �  is necessary, our office (1) stamps the outside of our office file with the words

 � REST RICT ED F ILE �  in green i nk; (2) pl ace s a flo resc ent ye llow s heet o f pap er lis ting the re stric tions i n the ap prop riate  file; the

yello w she et mu st al way s be  kep t as t he top  doc ument  in the file ; and (3)  the dis qua lified  pros ecu tor co mple tes a n affid avit e vide ncing

the nature of the  conflict and re striction, with a co py filed w ith the court and  serve d on the de fendant and d efense c ounsel.   While

Stenger does not detail the specifics of the screening process, our office is confident [hopeful?] that these efforts will suffice.

Case Law � Defense Counsel Conflict of Interest � Duty of Court to Inquire
ÿÿ In re Richardson, 100 W n.2d 66 9, 677-79 , 675 P.2 d 209 (1 983)(co urt commits  reversib le error if it know s or reas onably s hould

know of a particular conflict of interest on part of counsel into which it fails to inquire;  no prejudice need be shown, and rule is not

limited to jo int represe ntation of cod efendants , but include s repres entation of bo th defendant a nd witness) �

First, a trial co urt commits  reversib le error if it know s or reas onably s hould know  of a partic ular conflic t into which it

fails to inqu ire.   Sec ond, revers al is alwa ys nece ssary  where a d efendant s hows an ac tual conflic t of interest a dvers ely

affec ting his la wye r's pe rforma nce.    In neither s ituat ion nee d pre judic e be  show n.

The application of these rules is not limited to joint representation of codefendants.   While most of the cases have

involved that fact situation, the rules apply to any situation where defense counsel represents conflicting interests.  See,

e.g., [Wood v. Georgia,  450 U.S. 261, 101 S.Ct. 1097, 67 L.Ed.2d 220 (1981)], 101 S.Ct. at 1100 (defense counsel paid by

de fen da nt's  em plo ye r); [ Cuyler v. Sullivan, 446 U.S. 335, 100 S.Ct. 1708, 64 L.Ed.2d 333 (1980)], 100 S.Ct. at 1712

(re pre se nta tio n of  co de fen da nts  in s ep ara te t ria ls) ;  Alexand er v.  Hous ewr ight,  667 F.2d 556, 558 (8th Cir. 1981) (previous

rep res ent ati on o f pr os ec uti on w itne ss  in a cti on a gai nst  de fen da nt);   Stephens v. United States, 595 F. 2d 106 6, 1070  (5th

Ci r. 1 97 9) ( sim ult ane ou s re pre se nta tio n of  pro se cu tio n wi tne ss  and  de fen da nt);   Castillo v. Estelle, 504 F.2d 1243, 1245

(5th Cir. 19 74) (simu ltaneous  represe ntation of defe ndant in criminal trial a nd prose cution witnes s in unrelate d civil

litigation).   Tha t simultaneo us rep resentatio n of a defe ndant and a w itness with op posing interes ts is su ch a situa tion is

self-evid ent--indeed, we  only rece ntly susp ended a n attorney from the  practice  of law for pla cing himself in a virtu ally

identical situation.   See In re McMurray, 99 W n.2d  920 , 665  P.2d  135 2 (19 83) (v iolat ion of D R 5-1 05 to  repre sent

defenda nt after prior rep resentatio n of prose cution witnes s in unrelate d civil pro ceed ing).

In the present case, the trial court had a duty to inquire into the possibility of conflict.   Mr. Clemmer stated in open

cou rt that M r. Ric hards on's a ttorne y wa s als o his.    The  cou rt itse lf rec ognized  the da nger of c onflic t aris ing from thi s joint

represe ntation, as is d emonstra ted by its  proper re fusal to a llow Mr. R ichardso n's attorney to  advis e Mr. C lemmer ab out his

testimony.

Yet the court made no further inquiry into this apparent conflict despite the fact that Mr. Richardson's attorney

comple tely drop ped his line  of ques tioning about the a lleged sk imming by Mr. B lackwo od.   Indeed , the court affirma tively

cut o ff Mr.  Cle mmer's  expla nation o f his re latio nship w ith def ense  cou nsel.    To  para phras e the S upre me C ourt:   "The

possibility of the [conflict of interest] was brought home to the court, but instead of jealously guarding [Mr. Richardson's]

rights, the court may fairly be said to be responsible for creating a situation which resulted in the impairment of those

rights."   Glasser v. United States, 315  U.S.  60, 7 1, 62  S.C t. 45 7, 46 5, 86  L.Ed.  680  (194 2).  W hile the  cou rt's a ction i n the

present case may be more accurately characterized as benign neglect, it still falls far short of the active protection required

by Holloway , Sullivan, and Wood .

Unfortunately, because Mr. Clemmer was cut off by both defense counsel and the trial court, the record does not

reve al the p recis e natu re of M r. C lemme r's re latio nship w ith def ense  cou nsel.    This  informa tion is  nece ssa ry to re solv e the

present case, for the conflict of which the trial court reasonably should have known must also actually exist.  See Wood,  at

273, 10 1 S.C t. at 110 4 (remanding for hea ring "to determine  whether the co nflict of interest tha t this record  strongly

suggests  actua lly existed ").   Mr. R ichardso n has, howeve r, establis hed a prima  facie c ase o f error bas ed on the rec ord
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before us.

ÿÿ State v. Hunsaker, 74 Wn.App. 38, 44-45, 873 P.2d 540 (Div. 1 1994) (appellate court adopts the more demanding  � factual

context �  test in analyzing conflict of interest issues; Held:  trial court order prohibiting prosecution witness from testifying reversed

since defendant did not show how cross examination of witness would involve confidences or secrets previously revealed to counsel

as op pose d to impe achment informa tion obtained  through disco very) �

If the pa tently  clea r test  is ap plied , the co urt onl y co nside rs whe ther the  issu es inv olve d are  identi cal o r ess ential ly the

same.   Application of the factual contexts test is more painstaking.   C. Wolfram, Modern Legal Ethics § 7.4.3 at 371

(198 6).   T he co urt mu st co nside r whethe r the fa ctua l conte xts of t he two  repre senta tions a re sim ilar o r rela ted.    As  the

cou rt in Koch  [v. Koch Indus.,  798 F.Supp. 1525 (D.Kan. 1992)] explained:

[a]  comm onalit y of le gal cla ims o r iss ues  is not r equ ired.    At a  functi onal le vel, the  inquir y is w hether " the

attorneys were trying to acquire information vitally related to the subject matter of the pending litigation."   To

acco mplish this inquiry , the court mus t be ab le to reco nstruct the a ttorney's re prese ntation of the forme r client,

to infer what confidential information could have been imparted in that representation, and to decide whether

that information has any relevance to the attorney's representation of the current client.   What confidential

information could have been imparted involves considering what information and facts ought to have been or

would typically be disclosed in such a relationship.   Consequently, the representations are substantially related

if they involve the same client and the matters or transactions in question are relevantly interconnected or reveal

the client's pattern of conduct.  

(Citations  and footnote  omitted.)  Koch, 798 F.Supp. at 1536.

In Modern Legal Ethics, Professor Wolfram describes the applicable analysis as a three-stage inquiry.  

First, the court reconstructs the scope of the facts involved in the former representation and projects the scope of

the facts that will be involved in the second representation.   Second, the court assumes that the lawyer obtained

confidential c lient information ab out all fac ts within the sco pe of the fo rmer repre sentation.   T hird, the court

then determines whether any factual matter in the former representation is so similar to any material factual

matte r in the la tter re pres entati on that a  lawy er wo uld c onsid er it u sefu l in adv ancing the  intere sts o f the cl ient

in the latter representation.  

(Footnote s omitted .)   C. W olfram, Mod ern Legal Ethics §  7.4.3  at 370 (1 986).

ÿÿ State v. Robinson, 79 Wn.A pp. 38 6, 394, 90 2 P.2d  652 (D iv. 1 19 95) (joint repre sentation) �  

Joint representation is not a per se violation of the right to effective assistance of counsel. But if the defendant raises

an actua l or potentia l conflict by  objec tion at trial, the trial co urt errs when it fa ils "either to  appoint s epara te cou nsel or to

take  ade qua te st eps  to as certa in whethe r the ris k wa s too  remo te to w arrant  sep arate  cou nsel. " If no ob jecti on to jo int

represe ntation is rais ed until afte r trial, the presu mption of pre judice d oes not a rise unles s the defe ndant is ab le to

demonstrate that "an actual conflict of interest adversely affected his lawyer's performance."

(Citations omitted.)

ÿÿ State v. White, 80 W n.A pp.  406 , 410 -11, 9 07 P .2d  310  (Div . 2 1 995 ), review denied, 129 W n.2d 10 12 (199 6) �

The Sixth Amendment affords a criminal defendant the right to effective assistance of counsel, free from conflicts of

interest.   Wood v. Georgia,  45 0 U .S . 2 61 , 27 1, 1 01  S. Ct . 1 09 7, 1 10 3, 6 7 L. Ed .2 d 2 20  (19 81 );   State v. Myers, 86 Wn.2d

419, 424, 545 P.2d 538 (1976).  We review a challenge to the effective assistance of counsel de novo.   Mannhalt v. Reed,

847  F.2 d 57 6, 57 9 (9t h Cir .), cert. denied, 488 U. S. 908 , 109 S.C t. 260, 10 2 L.Ed.2 d 249 (1 988).

An attorney's conflict of interest may create reversible error in two situations without a showing of actual prejudice.

First, "reve rsal is a lways ne cess ary where a  defenda nt shows an a ctual c onflict of interes t adve rsely a ffecting his lawye r's

performance." In addition, a trial court commits reversible error if it "knows or reasonably should know of a particular

conflict into which it fails to inquire."  These general rules are applicable to any situation where a defendant alleges

ineffectiveness of counsel related to counsel's representation of conflicting interests.   Richardson.

(Citations omitted.)

ÿÿ State v. Ramos, 83 Wn.App. 622, 629-30, 632-33, 922 P.2d 193 (Div. 1 1996) (trial court erred in holding that public defender

had conflict o f interest so lely due  to couns el � s prev ious rep resentatio n of a witness ) �

The  dete rminati on of w hether a  confli ct exis ts pre clud ing conti nued  repre senta tion of  a clie nt is a  que stion o f law a nd

is reviewed de novo.  State v. Hunsaker, 74  Wn. Ap p.  38 , 41 -42 , 87 3 P .2 d 5 40  (19 94 );  Teja v. Saran, 68 Wn.App. 793,

796 , 846  P.2 d 13 75, review denied, 122 W n.2d 10 08 (199 3).

Under RPC  1.10, if one  member o f a law firm is p reclude d from repre senting a client b y RPC  1.9, all of the  members

of t he f irm  are  sim ila rly  pre clu de d fr om  rep res ent ing t he c lie nt.   RP C 1 .1 0;  Hunsaker, 74 W n.Ap p. a t 42 (c iting State v.

Hatfield, 51 Wn.App. 408, 412, 754 P.2d 136 (1988)).  Public Defender agencies are considered "law firms" for purposes
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of application of the RPC.  Hunsaker, 74 Wn.App. at 42.

In the present ca se, neither pa rty contends  that the PDA 's prior rep resentatio n of Holdma n on her theft charge is

substantially related to the current prosecution of Ramos for his alleged violation of the Uniform Controlled Substances

Act, and no thing in the record wou ld supp ort such a  contention.  Ev en if the matters  were su bstantially  related, the re cord

doe s not ind icate  that Ra mos'  intere sts a re "ma teria lly ad vers e" to  Hold man's .  Co mpar e the ins tant ca se w ith Hatfield, 51

Wn.App. at 412 (holding that the defendant's interests were adverse to those of defense counsel's former client who was

calle d as  State 's witne ss w hen bo th had a n intere st in bl aming the  other f or the c harged  ass ault) .  Mo reov er, ev en if the

matters w ere su bstantially  related a nd Ramos 's interests  were ad verse  to those o f Holdman, Ho ldman app eared  in court

with her counsel and waived her attorney-client privilege arising from the previous representation.  We conclude that

withdrawal a nd subs titution was no t warranted u nder RPC  1.9(a).

Because RPC 1.9(a) and (b) are written in the disjunctive, we next examine whether withdrawal was warranted under

RPC  1.9 (b), i.e ., whethe r the PD A's  continu ed re pres entati on of R amos  woul d hav e invo lved  inquir y into c onfide nces  and

secrets relating to the prior representation of Holdman to Holdman's disadvantage.  Although Ramos successfully argued

below tha t the PDA 's continued  represe ntation of him wou ld have invo lved s uch an inquiry , nothing in the record su pports

this argument.

Here, the record fails to support Ramos's claim that an actual conflict of interest existed.  Moreover, even if the trial

court had conducted an adequate inquiry and an actual conflict had been shown, Holdman appeared in open court with her

counsel and affirmatively waived her attorney-client privilege.  The privilege belongs to the client whose prior

representation gave rise to the conflict of interest.  RPC 1.9;  1.6.  Once Holdman waived the privilege, Ramos's PDA

counsel was freed from any restraints on cross-examination of her which might otherwise have arisen based on the prior

representation.  Ramos's constitutional right to effective counsel was, therefore, not in jeopardy based on the prior

represe ntation.  Tha t Ramos  might have felt so me lingering, subjec tive lac k of confid ence in his co urt-appo inted cou nsel's

undivide d loyalty  base d on the prior re prese ntation does  not change ou r analysis .  An ac cuse d has the c onstitutional right to

effective assistance of counsel, not to a subjective sense of confidence in court-appointed counsel.  Cf. State v. Sinclair, 46

Wn.Ap p. 433 , 436, 730  P.2d 7 42 (198 6) (defend ant's failure  to articula te anything more than gene ral disc omfort with

cou rt-ap poi nted  cou nsel  doe s not  jus tify a ppo intme nt of s ubs titut e co unse l), review denied, 108  Wn.2 d 10 06 (1 987 ).  T he

trial court e rred by o rdering the withdrawa l and sub stitution of c ounsel o n grounds that s ubstitutio n was nece ssary  to

prese rve Ram os's right to effe ctive a ssista nce of co unsel.

Case Law � Defense C ounsel Conflict of Inter est � Duty of Prose cutor to N otify

Court
ÿÿ United States v. Iorizzo,  786 F.2d 52 (2nd Cir. 1985) (appellate court chastising prosecutor for merely advising trial judge of

potential c onflict, and not als o filing motion for dis qualifica tion).

ÿÿ Mannhalt v. Reed, 847  F.2 d 57 6, 58 3-84 , cert. denied, 488 U. S. 908 , 109 S.C t. 260, 10 2 L.Ed.2 d 249 (9 th Cir. 198 8) (appe llate

court chastising prosecutor for not bringing potential conflict to the attention of trial court and for not moving for disqualification of

defense  counse l).

ÿÿ United States v. Friedman, 854  F.2d  535 , 572  (2nd C ir. 19 88) (p rose cuto r �s inte rest i n avo iding co nflicts  that might  plac e any

convictio n it obtains a t risk gives  it standing to bring dis qualifica tion motions e ven if defe ndant wishes  to private ly retain co unsel).

Kitsap Prosecutor �s Office � Sample Waiver of Defense Counsel �s Conflict of

Interest by Defendant
As the above authority indicates, prosecutors have a duty to notify the court of any potential conflict of interest defense counsel

may have in order to protect the defendant �s constitutional right to counsel.  This places the prosecutor in the unenviable position of

seeking to remove a defense attorney from the case, often over the defendant �s objection.  

While  the exa ct rol e of the  pros ecu tor in s uch a  situa tion is  not co mple tely d efined  by c ase  law, o ur offi ce ha s the fo llowing

plead ing that we ask  the court to  discu ss with any d efendant who  may se ek to wa ive a c onflict of interes t in defense  counse l �s

involvement in the case.  

Of cou rse, the pote ntial witness w ho create d the conflict w ill need to wa ive the co nflict as we ll since failu re to do s o would

prohib it def ense  cou nsel fr om pr oce eding.   Use  of this  plea ding will  ensu re that  a co mple te ap pella te rec ord is  made  shou ld the

defenda nt raise the is sue o n appea l �

The   Sixth A mendm ent gua rantee s that   � [i]n a ll crim inal pr ose cutio ns, the a ccu sed  shall  enjoy  the right .  . . to  have  the

Ass istance o f Couns el for his de fence. �  The  Sixth A mendment right to co unsel is the  right to represe ntation that is free  from conflicts

of interest.  Wood v. Georgia,  450 U. S. 261 , 271, 67 L.E d.2d 2 20, 101  S.Ct.  1097, 1 103 (19 81).

In a criminal case, a defense counsel �s loyalty to his or her client can be compromised in a variety of ways.  It has long been

recognized, for example, that when a defense attorney represents two or more jointly charged defendants, there is a significant risk that
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the law yer w ill be  unab le to a deq uate ly se rve the  intere sts o f both d efend ants.   A c onflic t of inte rest c an aris e in a c riminal  cas e whe n a

defense  attorney is  called  upon to c ross-e xamine another c lient or a forme r client.

An ind ividu al ca n volu ntarily  waiv e his o r her right to  confli ct fre e rep rese ntatio n, but the re are  pote ntial d angers  and

disadvantages of doing so.  The following questions must be filled in so that the Court can determine that your decision to waive your

right to conflict free representation is knowingly made.

1. My true name is:  ______________________________.

2. My age is: ___________________________________.

3. I went through the _____________________ grade.

4. Do you understand that you are charged with the crime of _________________________________________? 

5. Do yo u unders tand that the ma ximum penalty  for the crime o f _____ _____ _____ _____ _____ _____ _____  is ____  days  in

jail and/or a fine of $____________, plus restitution and costs?   ________________________.  Do you understand that a conviction

for this crime may also have an impact upon your employment, your right to bear arms, and other aspects of your life? ___________.

6. Do yo u unders tand that you  have the right to rep resentatio n by a law yer and that if y ou ca nnot afford to p ay for a la wyer,

one will be provided at no expense to you? ______________.

7. Do you understand that you have the right to representation by an attorney who has no conflicts of interest? __________.

8. Do you understand that [defense counsel] has been retained to represent you?  ______________.

9. Do you understand that [defense counsel] has also been retained to represent other individuals, specifically by

____________________________________________, who have been charged with similar crimes arising from the same incident? 

_________. [modify as needed depending on conflict raised]

10. Do you realize that any confidences or secrets that ___________________________________________________ provide

to [defense counsel] cannot be disclosed by [defense counsel] without their permission?  ____________.   RPC 1.6.  "'Confidence'

refers to info rmation prote cted b y the attorney -client privile ge under a pplicab le law, and 's ecret' refe rs to other informa tion gained in

the profes sional rela tionship that the c lient has req ueste d be held  inviolate o r the disclo sure o f which would b e emba rrassing or wo uld

likely to be detrimental to the client."  RPC 1.1.

11. Do you realize that even after an attorney/client relationship is ended that the attorney still has a duty to not "[u]se

confidence s or se crets re lating to the repre sentation to  the disad vantage o f the former clie nt", RPC 1. 9(b), without the c lient's

permission?            .

12. Do y ou re alize  that [ defe nse c ouns el] m ight rec eive  informa tion fro m one o f the ot her pa rticip ants i n the cri me tha t might

bene fit yo ur ca se b ut that  [de fense  cou nsel]  canno t reve al to t he co urt or t he pro sec ution d uring pl ea ne gotiat ions o r trial w ithout  the

other participant's permission because of [defense counsel] duty of loyalty to the other participant? _____________.

13. Do y ou re alize  that [ defe nse c ouns el] m ight rec eive  a ple a offe r from the  State  with rega rd to y ou o r any o ther pa rticip ant

to the offense  that might provide  a tangible b enefit in exchange fo r testimony a t trial and that [ defense  counse l] might not be a ble to

help you or the other participants properly evaluate such an offer because of his duty of loyalty to his other clients? ______________.

14. Do you realize that any attorney who represents you will be entitled to cross-examine all of the witnesses for the State,

including any of the other participants to the crime, regarding their testimony, their credibility, and their biases?  ___________.

15. Do  you  rea lize t hat " [i] t is .  . . im prop er fo r co unse l to re pre sent  a de fend ant wh ere  he al so r epr ese nts, o r has  rep res ente d, a

witness fo r the prose cution", 3 C . Torc ia, Wharton's C riminal Proce dure § 3 72 at 38 6-403 (1 3th ed. 1 991), be caus e cou nsel's ab ility to

cross-examine the witness might be impaired by counsel's duty of loyalty to the former witness?  __________________.

16. Do yo u realize tha t if you wa ive [d efense c ounsel]  conflict of intere st that arise s from his rep resentatio n of 

_____ _____ _____ _____ _____ _____ _____ _____ _____  that, if convicte d, you will not b e able  to claim o n direct ap peal, in a s tate

collateral attack, or in a federal habeas corpus proceeding that [defense counsel] provided you with ineffective assistance of counsel

because of the conflict? _________________.

17. Do you realize that you have the right to consult with an attorney other than [defense counsel] before deciding whether you

wish to waive your right to conflict free representation?  __________.  Do you wish the court to provide you with outside counsel? 

_______________.

18. Did you have an adequate amount of time to discuss whether you should waive your right to conflict free representation

with [defense counsel] and/or outside counsel? ________________________.

19. Has any one has threatened harm of any kind to you or to any other person to cause you to waive your right to conflict free

representation?  ___________________.

20. Has any person made any promises of any kind to cause you to waive your right to conflict free representation?  _______.

21. In your o wn word s exp lain the  disa dva ntages  of wa iving yo ur right to  confli ct fre e rep rese ntatio n 

_________________________________________________________________________________________________________.

22. In your o wn word s exp lain why  you  wish to  waiv e yo ur right to  confli ct fre e rep rese ntatio n 

_________________________________________________________________________________________________________.

23. Do you have any questions you wish to ask the court before you decide whether to waive your right to conflict free

representation?   ___________________.

24. Do you wish to waive the right to conflict free representation? ___________________.

________________________________________________

De fenda nt

I have re ad a nd dis cus sed  this fo rm with the  defe ndant a nd I beli eve  that the  defe ndant is  comp etent a nd full y und ersta nds the

cons equ ence s of w aiving hi s right to  confli ct fre e rep rese ntatio n.

________________________________________________

[defe nse cou nsel]
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WSBA No.

Attorney  for Defe ndant  

I have re ad a nd dis cus sed  this fo rm with the  defe ndant a nd I beli eve  that the  defe ndant is  comp etent a nd full y und ersta nds the

cons equ ence s of w aiving hi s right to  confli ct fre e rep rese ntatio n.

________________________________________________

WSBA No.

Independent C ounsel fo r Defend ant  

The foregoing waiver was signed by the defendant in open court in the presence of the defendant's lawyer and the undersigned

judge.  The defendant asserted that [check appropriate box]:

q The defendant had previously read the entire statement above and that the he understood it in full; or

q The de fendant's law yer had p revious ly read to  him or her the entire s tatement a bove a nd that the defe ndant unders tood it in

full, or

q The  defe ndant's  indep ende nt cou nsel ha d pre viou sly re ad to  him or he r the ent ire st atem ent ab ove  and tha t the de fenda nt

understo od it in full.

I find ________________________________________ decision to waive his right to conflict free representation to be

knowi ngly, inte lligently  and v olunta rily ma de.   This  finding is  bas ed u pon the  abo ve w ritten w aive r and

________________________________________ answers to my oral questions.

Dated this  ____  day of _________________, 19_____.

________________________________________________

Jud ge

Recent C ase Law � Civil Conflicts
ÿÿ Westerman v. Cary, 125 W n.2d 27 7, 892 P. 2d 106 7 (1994 ). A pu blic defe nder challe nged a dis trict court o rder requ iring all

dome stic  viole nce o ffende rs to b e de tained  in cus tody  withou t bail  pend ing their fir st co urt ap pea rance .  The  pros ecu tor ad vise d the

sherif f to di srega rd the o rder b eliev ing it wou ld vio late a rrest ees  � cons titutio nal rights  and s ubje ct the c ounty  to lia bility .  The

prosecutor advised the district court he would not defend the order.  The district court concluded that the prosecutor �s representation of

the sheriff created a conflict of interest and hired outside independent counsel to represent the district court.  The prosecutor appeared

and re pres ented  the dis trict c ourt, y et co ntinued  to rep rese nt the s heriff � s ac tions i n failing to  follo w the d istric t cou rt orde r.  T he

prosecutor advocated and maintained a position directly contradictory to the district court �s order, stating that the order was

unconstitutional.  Ultimately, the superior court appointed a special prosecutor to represent the district court pursuant to RCW

36.27.030.

Held, 125 Wn.2d at 298-302, that prosecutor had a conflict of interest where representation of two different public bodies

requ ires t he pro sec utor t o tak e dire ctly a dve rsary  pos itions  in the s ame  cas e.  S upe rior c ourt ha d au thority  unde r stat ute to  app oint

spec ial prose cutor at p ublic exp ense where  the prose cutor is d isable d as a  result of a  conflict.

ÿÿ Osborn v. Grant County, 130 W n.2d 61 5, 926 P. 2d 911  (1996).  A co unty clerk  sought a d eclara tion that county  commiss ioners

had no authority to withhold payment of wages to a temporary employee who was on suspension from a district court job but hired by

the clerk to work in the clerk �s office in a position that had previously been budgeted for by the county commission.  The clerk also

sought the ap pointment of a  private la w firm as a s pecia l prosec utor to rep resent her in the a ction bec ause  the prose cutor refu sed to

give advise to the clerk due to a potential conflict with the commissioners.  The superior court granted the clerk �s request, appointed a

private la w firm to repre sent the cle rk, and awa rded pu blic monies  to pay the  spec ial prose cutor.

Held, 130 Wn.2d at 624-630, that while the prosecutor clearly had a conflict of interest in representing the clerk in a position

contrary to the commissioners, the Prosecutor has no duty to bring litigation on behalf of a county officer against the county. 

Appointment of a special prosecutor was improper, so superior court award of public monies for attorney �s fees reversed.
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1.3 Public statements
(a) prosecutor should not exploit office by means of personal publicity 

(b) prosecutor should comply with trial publicity standards 

(c) prose cutor and  police s hould co operate  in achieving co mpliance  with trial public ity standa rds to ens ure a fair tria l 

Excerpt from Commentary to ABA Standard
 �  &The ve ry nature o f the prose cutor � s function a s an adm inistrator of jus tice requ ires that the p rosec utor unse lfishly avo id

personal publicity in connection with the cases he or she prosecutes. & �

RPC 3 .6  Trial Publicity
 � A lawyer shall not make an extrajudicial statement that a reasonable person would expect to be disseminated by means of

public communication if the lawyer knows or reasonably should know that it will have a substantial likelihood of

materially prejudicing an adjudicative proceeding. �

Guidelines fo r Applying RP C 3.6
Statements which may potentially prejudice criminal proceedings

character, credibility, reputation or criminal record of suspect

poss ibility of a guilty  plea, or the e xistence o f confess ion, admiss ion or state ment given by s uspe ct, or sus pect � s refus al to

make  stat eme nt

susp ect � s perform ance or re sults o f any examina tion or test s uch as a  polygrap h or labora tory test, o r the failure to s ubmit

to an examination or test

any opinion of guilt or innocence of a suspect

credibility or anticipated testimony of prospective witness

information this is likely inadmissible as evidence at trial

Permitted statements, without elaboration

general nature of charge or defense

information co ntained in the pub lic record

scheduling of any stop in litigation

Perm itted state ments  to inform p ublic ab out threa ts to its sa fety

investigation in progress, including general scope, and except where prohibited by law the identify of persons involved

request for assistance in obtaining evidence

warning of danger where  likelihood  of subs tantial harm to indiv idual or p ublic

identity, residence, occupation and family status of accused

information necessary to aid in apprehension of accused

fact, time and place of arrest

identity of investigating and arresting officers or agencies, and the length of investigation

Bench � Bar � Press Comm ittee Statement of Principles and Considerations
For add itional information, se e the Bench �Bar � Press  Committe e Statem ent of Principle s and C onsidera tions, Was hington Court

Rules, p . 579 (1 999).
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1.4 Duty to improve the law
impo rtant fu nction o f pros ecu tor is  to se ek re form a nd imp rove  admi nistra tion of  crimina l just ice, inc luding s timula ting

efforts to address inadequacies or injustices in substantive or procedural law

Excerpt from Commentary to ABA Standard
 �  &In recent years, moreover, increasing numbers of lawyers have recognized their responsibility in the administration of

criminal justic e.  Pros ecuto rs should  take a dvantage  of this climate  of profes sional co ncern by a ssuming lea dership to

improve the quality and efficiency of criminal justice. �

 � I t is in the public interest for the prosecutor to foster good working relationships with the defense bar, including defender

agencies, and to participate in such activities as criminal law sections of the organized bar and joint seminars on criminal

law s ectio ns &Refo rms a nd imp rove ments  in the cr iminal l aw wi ll more  read ily gai n the ap prov al of l egisl ative  bod ies a nd

the public if they are the joint work product of both prosecutors and defense lawyers. �

RCW 3 6.27.020 (13) �
The pro secu ting attorney sha ll  � [s]e ek to refo rm and improv e the adm inistration of crimina l justice  and stimula te efforts to

remedy inadequacies or injustice in substantive or procedural law. �



1 Court rulings, including the common law as well as court rules and regulations, are subject to constitutional challenges.  Gossett v.

Farmer � s Insurance, 133 Wn.2d 954, 975, 948 P.2d 1264 (1997). 

2 A te rritoria l sta tute w hich su rvive d until  mode rn times  autho rized a n indict ment o btaine d by  a  � priva te pro sec utor �  and a lso m ade  the

complainant liable for costs if maliciously brought. See former RCW 10.28.160; repealed by c. 67, 1971 ex. Sess., §20. The only case

construing that s tatute a rose a fter a jury a cquitted  the defenda nt, asses sed c osts a gainst the com plaining witness, a nd then jailed him

pending payment. In re Permstick, 3 Was h. 672, 29  Pac. 3 50 (189 2).
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PART II.  ORGANIZATION OF THE PROSECUTION

FUNCTION

2.1 Prosecution authority to be vested in a public official
prosecution function should be performed by public prosecutor who is a lawyer subject to standards of professional

cond uct a nd dis cipli ne

Excerpt from Commentary to ABA Standard
 �  &The participation of a responsible public officer in the decision to prosecute and in the prosecution of the charge gives

greater assurance that the rights of the accused will be respected. &The absence of a trained prosecution official risks abuse

or casual and unauthorized administrative practices and dispositions that are not consonant with our traditions of

justice. & �

 �  &This standard is not intended to discourage the adoption of a system under which a complainant may move for

pros ecu tion be fore a  magis trate  when a  pros ecu tor has  dec lined t o pro cee d, pro vide d this r ight is lim ited t o signif icant

criminal conduct and provided that the actual conduct of the case is by a public prosecutor. & �

Citizen Complaint  
ÿÿ See CrRLJ 2. 1(c) for the pro cess  authorized u nder Wa shington law for a c itizen to institute a  criminal non-felony a ction where

the prosecuting authority has declined to proceed.

ÿÿ It is our office � s pos ition that CrRLJ 2 .1(c) is a  judicial u surpa tion of a legisla tive and e xecutive  function, and ac cordingly

violates  the sepa ration of po wers do ctrine.  We  have be en succ essfu l in getting citizen compla ints dismis sed b y our D istrict Co urt

bench based on this argument.  See Lorraine Kirtley v. Diane Frost, Carol Rainey, Michael Stowell, and Does 1-100, Kitsap C ounty

District C ourt No . 9800 00004 .  The fo llowing memora ndum of au thorities is fro m the Kirtley c ase-- 

THE C ITIZEN COMP LAINT RULE IS AN UNCONSTITUTIONAL USURPATION BY THE JUDICIAL BRANCH OF THE EXECUTIVE BRANCH �S

POWER TO DECIDE WHO IS OR IS NOT CHARGED W ITH VIOLATION OF THE CRIMINAL LAWS

The se paration o f powers  doctrine is  not expres sly se t forth in either the United S tates o r Washington co nstitution, but is

nonetheless considered a fundamental tenet of our political structure. In re Juvenile Director, 87 Wn.2d 232, 237-245, 552 P.2d 163

(197 6) (le ngthy hist orica l disc uss ion of s epa ratio n of po wers  and c heck s and  bala nces  doc trines ).  T he se para tion of  powe rs do ctrine

has some different meanings depending upon context, but its core concern is with protecting the powers and duties of the three

branches of government.  Although some small overlap can occur without violating the doctrine, one branch of government can not

assume or exercise the power or duties of another branch, nor act to deprive the others of their lawful powers.  Id.; State Bar

Association v. State, 12 5 W n.2 d 9 01 , 90 7, 8 90  P. 2d  10 47  (19 95 ); State v. Blilie, 132 W n.2d 48 4, 939 P. 2d 691  (1997). 1 

The crim inal prose cution functio n is an execu tive branc h respons ibility.  Both the c ounty Pros ecuting A ttorney and the  state

Attorney General are executive officials.  See, e.g., Wa sh.  Co nst . A rt.  III, §1  (A tto rne y G ene ral  is m em be r of  exe cu tiv e b ran ch) ; State

v. Campbe ll, 103  Wn.2 d 1, 2 5-26 , 691  P.2 d 92 9 (19 84), cert. denied, 471 U.S. 1094, 105 S.Ct. 2169, 85 L.Ed.2d 526 (1985)

(re co gniz ing p ros ec uti ng a tto rne y a s e xec uti ve  bra nch  off ici al) ; State ex  rel. Sch illberg v . Cas cade D istrict Co urt,  94 Wn.2d 772, 781-

78 2, 6 21  P. 2d  11 5 (1 98 0) ( sa me ); State v. Thorne, 129 W n.2d 73 6, 762, 92 1 P.2d  514 (19 96) (sam e).  The  courts, o f course , are

members of the judicial branch of government.  Wash. Const. Art. IV, §1.

The  dec ision t o file  or not fi le cha rges, o r the num ber o f suc h charge s, is a  matte r left to  the dis creti on of the  pros ecu ting

attorney.  State v. Ammons,  105  Wn.2 d 17 5, 71 3 P. 2d 7 19, 7 18 P .2d  796 , cert. denied, 479 U.S. 930, 107 S.Ct. 398, 93 L.Ed.2d 351

(19 86 ); State v. Lewis, 115 W n.2d 29 4, 797 P. 2d 114 1 (1990 ).  The p rosec utor is give n  � wide �  discre tion since he m ust nece ssarily

consider both the strength of the case and the public interest before making the charging decision. Bordenkircher v. Haye s, 434 U.S.

35 7, 5 4 L. Ed .2 d 6 04 , 98  S. Ct . 6 63  (19 78 ); State v. Judge, 100 W n.2d 70 6, 713, 67 5 P.2d  219 (19 84).

The  Cons titutio n of this  stat e au thorize d the Le gisla ture t o es tabli sh the p owe rs and  dutie s of the  cou nty pro sec utor.   Was h.

Const. Art. XI § 5.  It has responded by adopting chapter 36.27 RCW. One of the express duties imposed is to  � Prosecute all criminal

and c ivil a ctions  in which the  stat e or c ounty  may b e a p arty & . �   RCW  36. 27. 020 (4) (em phas is ad ded ).  No  legis latio n has b een fo und

that grants any portion of that power to the judiciary or to a private citizen of this state.2  The Legisla ture howev er has se en fit to



3 The Legislature knows how to do so when it desires, as can be seen in another statute dating from territorial days, RCW 10.16.110.

There the Legislature empowered the superior court to direct a prosecutor to proceed with a case after an indictment has been returned

by a grand jury if the court is not satisfied with the prosecutor �s written reasons for refusing to prosecute.  The Legislature has not seen

fit to create  a similar c heck on the p rosec utor � s dec ision not to file a n information or co mplaint.
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authorize another executive branch officer, the Attorney General, to seek criminal prosecution in some instances.  See RCW

43.10.232; RCW 10.01.190.  

CrRLJ 2. 1 violate s the sep aration of p owers d octrine on two  levels .  First, it app ears that the  judiciary , through its own rule, is

taking on the executive function of filing and prosecuting criminal charges, or is asserting that it can delegate that authority to a

private citizen, who may or may not even be an attorney.  This is a clear invasion of executive authority.  State v. Lewis, supra.  The

Legisla ture ha s not s een fit  to give  this po wer o r ove rsight to  the jud icial  branc h.  The  judic iary c an not a ssu me this  powe r on its  own.

Second , if the rule is interpre ted to me an that the cou rt can orde r the prose cutor � s office to  act up on the newly filed  charge, it

fails since the court has not been granted such authority by the Legislature, nor does it have inherent authority to do so.  Westerman v.

Cary,  12 5 W n.2 d 2 77 , 29 8, 8 85  P. 2d  82 7 (1 99 4); Ladenburg v. C ampbell, 56 Wn.App. 701, 784 P.2d 1306 (Div. 2 1990) (district

cou rt jud ge had  no po wer to  app oint sp ecia l pros ecu tor to  handle  cas e that p rose cuto r refus ed to  proc eed  with).  Inde ed, s ince the

power to initiate charges is exclusively an executive one, the courts simply could not claim such authority.  State v. Lewis, supra

(number and  nature of c harges left to the  prose cuting attorney ).

The policy argument that a judicial citizen review process is a necessary check on the prosecutor �s powers is one which must be

addressed to the Legislature, not the courts.  See, e.g., Waggone r v. Ace Hardware, 134  Wn.2 d 74 8, 75 5, 95 3 P.2 d 88  (199 8).  T o the

extent such a check was seen as necessary, the Legislature has provided for the Attorney General to intervene in appropriate criminal

case s.  RC W 43. 10.23 2.  The  Legislature ha s not see n fit to give the co urts that po wer.3 

CrRLJ  2.1 (c) is  a jud icial  usu rpati on of a  legis lativ e bra nch de cisi on to d elega te to t he exe cutiv e bra nch the p owe r to de cide  who

is or i s not c harged  with vio latio n of Wa shington � s crim inal la ws.  C rRLJ 2 .1(c ) viol ates  the se para tion of  powe rs do ctrine , and

acco rdingly is unco nstitutional.
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2.2 Interrelationship of prosecution offices within a state
(a)  local authority and responsibility is properly vested in district, county, or city attorney 

(b) in some states, conditions such as geographic area and population make it appropriate to create a statewide system of

pros ecu tion 

(c) a state  council o f prosec utors s hould be  estab lished so  that there will be  coordina tion of pros ecution p olicies  to

improve the administration of justice and assure the maximum practicable uniformity in the enforcement of criminal law

throughout state 

(d) prosecutors should consult and advise with the attorney general where questions of law of statewide interest or

concern arise 

(e) a central pool of supporting resources, including laboratories, investigators, and other experts should be maintained

by state government and be available to all local prosecutors 

Excerpt from Commentary to ABA Standard
Basic Units of Prosecution.  �  &Fami liarity  with the c ommu nity ai ds the  pros ecu tor in ga thering e vide nce, in a lloca ting

reso urce s to the  vario us a ctivi ties  of the o ffice , and in a ppra ising the  disp ositi on ap prop riate  to pa rticu lar of fense s and

offenders. & �

Statewide System.  � Several states � for example, Alaska, Delaware, and Rhode Island � have statewide systems of

prosecution. &The possibility of moving to a system of statewide administration of the prosecution function should not be

disregarded. �

Statewide Coordination.  � Increas ed s tate c oord inatio n may p rovid e the o nly me ans o f ove rcom ing the pr oble ms inhe rent

in local autonomy. & Prosecutors should avoid joint participation with laypersons and organizations such as associations of

police officers in group activities concerned with problems of law enforcement.  This is essential to maintain the detached

professional judgment required of prosecutors in such matters and to avoid identification with legislative or other

recommendations on which they may be outvoted and which, from the prosecution point of view, may be ill-advised. & �

Prose cution R esou rces P ool.    �  &Few local prosecution offices can support, either in volume of activity or in financial

terms, the full complement of technical and professional experts necessary for effective investigation and prosecution

under modern conditions. &Counsel with experience in certain types of litigation &can also be provided by a state agency

to ass ist in local p rosec utions where  the local o ffice doe s not have  sufficient re sourc es to d evelo p spe cialized p ersonnel in

these fields. �
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2.3 Assuring high standards of professional skill
(a) public prosecution requires highly developed professional skills; continuity of service and broad experience promotes

this objective 

(b) the office and staff should be full-time if feasible 

(c) professional competence should be the only basis for selection of staff without regard to partisan political influence 

(d) to achiev e profes sionalism  and enco urage co mpetent law yers to a ccep t such offic es, comp ensation fo r prosec utors

and s taffs  shou ld be  comm ensu rate w ith the high re spo nsibil ities  of the o ffice  and c ompa rable  to co mpens ation i n the

private s ector 

Excerpt from Commentary to ABA Standard
Career Service.  �  &It is true  that a y oung la wye r can a cqu ire wid e tria l expe rience  in a rel ative ly sho rt per iod in a

prosecution office, but there is a limit to how much turnover of personnel is tolerable and consistent with effective

pros ecu tion  T he mos t effic ient pr ose cutio n offic es a re bu ilt on c aree r-type  serv ice.  &Some  turnov er at l owe r leve ls of t he

staff is probably desirable in order to maintain a steady infusion of  � new blood �  and new ideas and to supply a source from

which senior prosecutors can be promoted.

Full-Time Occupation.   �  &Apart from the problem of conflicts of interest, which raises ethical problems, there is a great

risk that the part-time prosecutor will not give sufficient energy and attention to official duties.  Since the part-time

prosecutor �s salary is a fixed amount, and his or her total earnings depend on what can be derived from private practice,

there is a continuing temptation to give priority to private clients. & �

Selec tion of the  Prose cutor an d Staff.    � Opinion has long been divided on the question of whether the office of

prose cutor sho uld be a ppointive  or electiv e. &Whether the p rosec utor is ele cted o r appointe d, the ultimate  goal is to

remove the office from politics.  To do this requires the support and cooperation of the bar and political parties. & �

Compensation.  �  &Under no circ umstanc es shou ld prose cutors b e paid  in part through fees  on a cas e-by-ca se ba sis.  It is

clear that fee systems of remuneration for prosecuting attorneys raise serious ethical and perhaps constitutional problems,

and are total unacceptable. �

RCW 36.27.050 � Special emoluments prohibited
No prosecuting attorney shall receive any fee or reward from any person, on behalf of any prosecution, or for any of

his off icial  serv ices , exce pt as  prov ided  in this tit le, nor s hall he b e enga ged a s att orney  or co unse l for a ny pa rty in a ny

actio n dep ending u pon the  sam e fac ts invo lved  in any c riminal  proc eed ing.

RCW 3 6.27.060  � Private practice pro hibited in certain counties � Deputy

prosecutors
(1) The prosecuting attorney, and deputy prosecuting attorneys, of each county with a population of eighteen thousand or

more shall serve full time and except as otherwise provided for in this section shall not engage in the private practice of

law.

(2) Deputy prosecuting attorneys in a county with a population of from eighteen thousand to less than one hundred

twenty-five thousand may serve part time and engage in the private practice of law if the county legislative authority so

provides.

(3) Except a s provid ed in sub sectio n (4) of this sec tion, nothing in this section pro hibits a pro secu ting attorney or d eputy

prosecuting attorney in any county from:

(a) Performing legal services for himself or herself or his or her immediate family;  or

(b) Performing legal services of a charitable nature.

(4) The  legal s ervic es id entifie d in su bse ction ( 3) of thi s se ction m ay no t be p erform ed if t hey w ould  interfe re with t he

duties  of a pros ecuting attorne y, or dep uty pros ecuting attorne y and no s ervices  that are pe rformed s hall be de emed w ithin

the scop e of emp loyment of a  prose cutor or d eputy p rosec utor.
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2.4 Special assistants, investigative resources, experts
(a) funds should be provided to enable a prosecutor to appoint special assistants from the bar as needed 

(b) funds  shou ld be  prov ided  to ena ble a  pros ecu tor to  empl oy a  regula r staf f of inve stiga tive p erso nnel und er the

prosecutor �s direct control, and for the employment of qualified experts as needed 

Excerpt from Commentary to ABA Standard
Special Assistant Prosecutors.   �  &The incidence of crime is not sufficiently predictable to permit reliable calculation of

the staff nee ds at e very mo ment during the ye ar.  It is importa nt that the prose cutor hav e flexibility in me eting this

situation, so  that the office is  not forced  to dispo se of c ases  on a bas is not fully c ompatib le with the interes ts of the pu blic

merely because of an unusually heavy workload. & �

Investigative and Other Supporting Personnel and Experts.   �  &[T ]he p rose cuto r may  need  to co nduc t inves tigatio ns

that the police are unable or unwilling to undertake, such as investigations of public officials, including the police

themselv es. & the prose cutor sho uld be p rovided  with independe nt profess ional inves tigative pe rsonnel who a re sub ject to

his or her supervision. &In addition &a prosecution office, like any other law office, needs sufficient supporting personnel

to permit it to o perate e fficiently.  T here is no s aving to the taxpa yer if relativ ely highly paid  profess ionals are  forced to

perform stenographic and clerical duties because of a lack of secretarial personnel. &The prosecutor must also be provided

with expert scientific assistance to keep pace with the need for effective investigation and prosecution of criminal

activities &just as they should be provided to the defense. �
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2.5 Prosecutor �s handbook; policy guidelines and procedures
(a) prose cutor sho uld dev elop s tatement of p olicies  to guide e xercise o f discretio n and office p rocedu res to a chieve fa ir,

efficient, and effective enforcement of criminal law 

(b) an office handbook satisfies the interests of continuity and clarity, which should be available to the public (except

 � confidential �  matters tha t would a dvers ely affec t the prose cution functio n by pub lic disc losure) 

Excerpt from Commentary to ABA Standard
Policy Guidelines.   �  &[T]he very process of articulating policies in itself contributes to the formulation of sound policies

by compelling consideration and evaluation of practices that may have outlived their usefulness. & �

Office Handbook.  �  &They s erve to m aintain consis tent practic es and c ontinuity des pite changing pers onnel and tend  to

ass ure tha t poli cies  ado pted  at the hi ghest l eve ls of t he offi ce a re ob serv ed b y the s taff.  P erhap s of e qua l impo rtance  is the

functi on of s uch a  handb ook  as a  teac hing tool  by whi ch the a ccu mula ted e xperie nce o f many  is pre serv ed a nd

transmitted. & �

Kitsap Prosecutor �s Office � Mission Statement & Standards and Guidelines 
Our office, in conjunction with recommendations from a citizen �s advisory committee comprised of pastors, crime victims,

defe nse a ttorne ys a nd othe r intere sted  pers ons, a nd bo rrowing fr om gui deline s ad opte d by  the Pro sec utor � s O ffice s of K ing and

Snohomish Counties, has developed a 23-page manual. If you would like a copy, though, please contact me.

RCW 9.94A.430 et seq.  � Recomm ended Prosecuting Standards for Charging and

Plea Dispositions
See also RCW 9.94.430 et seq. for state policy and charging guidelines.

See also § 3.9 Discretion in the charging decision, supra. 
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2.6 Training programs
training p rogram s sho uld b e es tabli shed  for new  pers onnel a nd for c ontinui ng edu catio n within the  pros ecu tor � s offi ce, a nd

public funds should be provide d to enable prosecutors to a ttend continuing education programs

Excerpt from Commentary to ABA Standard
 �  &Training within the prosecutor �s office also should emphasize professional responsibility and conduct in the courtroom

and in relations with the court and opposing counsel. & �
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2.7 Relations with police
(a) legal advice concerning police functions and duties in criminal matters should be provided to the police 

(b) prosecutor should cooperate with police in providing the prosecutor �s staff to aid in training police in the performance

of thei r funct ion 

Excerpt from Commentary to ABA Standard
Role a s Le gal Ad vis or.    �  &the prosecutor should endeavor to establish and maintain a relationship of mutual confidence

and cooperation with the police. & �

Role in Police Training.   � Many of the problems that have plagued the police � and indeed the public � in recent years can

be traced to mistakes of the police, often entirely inadvertent, in carrying out such routine duties as securing warrants,

making arrests, executing warrants, interrogating persons in custody, and conducting lineups for identification purposes.

This  training c annot b e ca sua l or oc cas ional b ut mu st be  care fully  organize d and  pres ented . &This  functi on of the

prose cutor is s o importa nt that allowanc e must b e made  in the budget fo r whateve r personnel a re require d to perfo rm

effective police training. �
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2.8 Relations with the courts and bar
(a) unprofes sional co nduct to intentio nally misrep resent ma tters of fac t or law to the c ourt 

(b) prose cutors s hould ca refully striv e to pres erve the a ppea rance as  well as the  reality of the  correct re lationship with

judges 

(c) unpro fess ional c ondu ct to e ngage in u nautho rized e x parte  disc uss ions w ith or s ubmi ssio n of ma teria ls to a  judge

relating to a case which is or may come before the judge 

(d) prose cutors s hould striv e to av oid the ap peara nce as w ell as the re ality of any  relationship w ith the bar which wou ld

tend to cast doubt on the independence and integrity of the office 

Excerpt from Commentary to ABA Standard
Misrepresentation.  �  &[T]he prosecutor must be scrupulously candid and truthful in his or her representations in respect

of any matter before the court. & �

Preserving Correct Relationships.   �  &Opp osing c ouns el and  the pu blic c annot fa il to b e dis turbe d by  the exis tence  or the

appearance of a close social relationship between one of the contending advocates and the  �umpire. � Often this kind of

relationship develops innocently and gradually without an awareness on the part of the judge or prosecutor and indeed

withou t a sc intilla o f actu al imp roprie ty.  T he ap pea rance , howev er, ca n ass ume t he imp ortanc e of re ality  &and e ven a t the

risk of giving offense, the prosecutor should exercise great care not to allow any relationship to develop that casts doubt on

the administration of justice or the independence of the court and of the prosecutor. �

Ex P arte Co ntacts w ith the C ourt.    � The re are , of nec ess ity, oc cas ions w hen a ju dge mu st dis cus s pro blem s with the

prosecutor and staff.  The need for such appropriate discussions with a judge in chambers or in the courtroom should not be

permitted to give rise to ex parte discussion concerning a particular case that is or may come before the court. & �

Relatio ns w ith Me mbe rs of the  Bar.    �  &Wheneve r defense  counse l is regularly  sought out b y acc used  perso ns beca use it

is thought the de fense co unsel has  a spe cial relatio nship with the pros ecuto r or the judge, the  � sympto ms of illness  � are

present and the courts, the bar, and the public may mistake the symptoms for the disease. &Prosecutors, of course, need not

avoid friendly contacts with defense lawyers or participation in social and professional activities of bar groups. �
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2.9 Prompt disposition of criminal charges
(a) a prosecutor should not intentionally use procedural devices for delay absent a legitimate basis 

(b) the prose cution functio n should be  so organized  and sup ported w ith staff and fac ilities as  to enable  it to dispo se of a ll

crimina l charge s pro mptly ; prose cuto rs sho uld b e pu nctua l in atte ndanc e in co urt and  in sub miss ion of p lead ings, and

should emphasize the importance of punctuality to all witnesses 

(c) unprofessional conduct to intentionally misrepresent facts or otherwise mislead court to obtain a continuance 

Excerpt from Commentary to ABA Standard
Exploitation of Delay for Unjustified Tactical Advantage.   � The problem must be attacked by direct sanctions against

both prosecutors and defense counsel who exploit or abuse delay as a tactical weapon. &Judges are best able to detect these

abuses, and a heavy responsibility rests on them to separate legitimate use of procedural devices from abusive use

calculated to obtain an unjustified delay. �

Prompt Disposition.   �  &the interests of the public and defendants are best served by prompt disposition of criminal

cha rge s.   Th e p rop hyl ac tic  eff ec t of  cri min al s anc tio ns i s d iss ipa ted  by  de lay  in b ring ing t hem  to b ea r up on o ffe nde rs.  &In

many prosecution offices, trial assistants are charged with caseloads of as many as sixty or seventy cases.  This is an

intole rable  and u nmana geab le bu rden.   Amo ng other a dve rse c onse que nces , cas es a re not a deq uate ly pre pare d and  the

prosecutor tends to consent to unwarranted continuances, simply because of insufficient time to prepare for trial. & �

Continuances; Misrepresentation.   � Heavy  case loads  in most pros ecution o ffices s ometimes  have led  to abus es in

obtaining continuances of proceedings prior to trial and of the trial itself.  With adequate staff and resources, it should be

unnecessary for the prosecutor to ask for continuances except for good cause arising from unforeseen circumstances. & �

Case Law � Preaccusatorial De lay
ÿÿ United States v. Lovasco, 431 U. S. 783 , 52 L.Ed.2 d 542, 9 7 S.C t. 2044  (1977).  Preacc usato rial delay  may vio late a d efendant � s

right to Due Process, but the Due Process Clause �

does  not permit co urts to ab ort criminal pro secu tions simp ly bec ause  they disa gree with a pro secu tor �s judgme nt as to

when to seek an indictment.  Judges are not free, in defining  �due process, �  to impose on law enforcement officials our

 � personal and private notions �  of fairness and to  � disregard the limits that bind judges in their judicial function. �

Lovasco, 431  U.S.  at 79 0 (qu oting Rochin v. California, 342 U. S. 165 , 170, 96 L.E d. 183 , 72 S.C t. 205, 25  A.L.R. 2d 139 6 (1952 )).

ÿÿ State v. Lidge, 111 W n.2d 84 5, 850, 76 5 P.2d  1292 (1 989) �

Allowing prosecutors broad discretion to delay the filing of charges until they are "completely satisfied that [they]

shou ld p ros ecu te a nd wil l be  abl e pr omp tly to  est abl ish gu ilt be yond  a re aso nabl e do ubt ", Lovasco, 431 U.S. at 795, 97

S.Ct. at 2051, serves important societal interests.   Forcing prosecutors to proceed precipitously may waste scarce resources

on case s in which the defe ndant's guilt ca nnot be es tablished  beyond  a reas onable d oubt.   M ore dev astating, howev er, is

the risk that inco mplete p olice inve stigation will res ult in charges b eing brought agains t innocent pers ons.   T hese are  costs

that society should not bear.  Lovasco, at 793-94, 97 S.Ct. at 2050-51.  

ÿÿ State v. Dixon, 114 W n.2d 85 7, 863, 79 2 P.2d  137 (19 90) (held that p reacc usato rial delay  due to S tate's de sire to pro secu te

codefendant first in order to obtain his testimony against defendant on the issue of intent did not violate defendant's rights, even

though it resulte d in a loss  of juvenile  court juris diction).

ÿÿ State v. Nordby, 122 W n.2d 25 8, 858 P. 2d 210  (1993) �

The defendants assert that even if they must meet an initial burden of showing actual prejudice, the court can infer

prejudic e from the pre filing delay alo ne.   We re ject this argu ment.   The  mere po ssibility o f prejudic e is not su fficient to

meet the burden of showing actual prejudice. A mere allegation that witnesses are unavailable or that memories have

dimmed is insufficient;  the defendant   �  �must specifically demonstrate the delay caused actual prejudice to his defense. � �

A court will presume prejudice if the juvenile court loses jurisdiction over a defendant as a result of a preaccusatorial delay. 

Dixon, 114  Wn.2 d at 8 60-6 1.   N one o f the de fenda nts in this  cas e, howe ver, a lleges  the los s of ju venile  cou rt juris dicti on.

(Citations omitted.)

ÿÿ State v. Gidley, 79 Wn.A pp. 20 5, 210-11 , 901 P.2 d 361 (D iv. 1 19 95) �

It is well esta blished tha t the State has  no spec ial duty to  disrupt the  orderly a dministration o f the judicia l proces s to

give special advantage in the system to any particular suspect or to assure that a case is filed in juvenile court prior to a

defendant's eighteenth birthday. The delay in this case stemmed from standard police investigatory procedure requiring that

the ac cus ed b e inter view ed b efore  the ca se w as s ubmi tted f or a fi ling dec ision.   By fo llowing s tanda rd pro ced ure, the
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detective here was able to confirm with the accused an important element of the crime � intercourse.  Had the detective

refer red the  matte r for fili ng withou t atte mpting to  interv iew the  acc use d, the p rose cuto r wou ld hav e lac ked  this s ignifica nt

piece of information.  We cannot say that an investigatory police procedure requiring that the police interview the accused

before referring a matter for filing is flawed, particularly when a premature referral could result in a wrongful charge. &

(Citations omitted.)

ÿÿ State v. Frazier, 82 Wn.App. 576, 592, 918 P.2d 964 (Div. 2 1996) (trial court �s dismissal of adult felony charges affirmed due

to prose cutor � s negligence in failing to re view rep ort for 8 wee ks prior to  defenda nt �s 18th birthda y) �

In the pre sent c ase , howev er, the t rial c ourt d eterm ined tha t both F razier  and the  State  have  strong i nteres ts in the

process of administering justice so that fundamental conceptions of fairness are properly served.  The State has no interest

in proc ess ing the ac cus ed in a n unjus tifiab ly negli gent fas hion.  M oreo ver, the  State 's inte rests  in fairly  admi niste ring

justice  can only b e serv ed when su ch fairness  is maintained .  This re asoning is so und.  T he trial cou rt did not err in

concluding that the delay was unjustified.

Case Law � Post-Charging Delay in Bringing Defendant Before Court � The Striker

and Peterson Rules
ÿÿ State v. Striker, 87 Wn.2d 870, 875, 557 P.2d 847 (1976) (The Striker Rule  � If a long a nd unne ces sary  dela y oc curs  in bringing

a defendant who is amenable to process before the court for his or her first appearance, CrR 3.3 �s 104-day time-for-trial period [90

days  plus 14  days  of constru ctive a rraignment] is d eemed  to comme nce at the time  the information or c omplaint wa s filed.).

ÿÿ State v. Peterson, 90 Wn.2d 423, 431, 585 P.2d 66 (1978) (The Peterson Rule � Speedy trial begins to run on all crimes based on

the sa me c ondu ct or a rising o ut of t he sa me c riminal  incide nt from the  time the  defe ndant is  first he ld to a nswe r for any  of the

charges) �

 &The new assault charge filed in 1977 was also properly dismissed by the trial court.  The judge determined that, because

the new  charge  aros e ou t of the  sam e offe nse a nd incid ent as  the old  one, the  time li mits o f CrR  3.3  bega n running on t he

new o ffense  as w ell as  the old  one in J anua ry 19 75.   CrR 3 .3 d oes  not exp ress ly so  prov ide.   Howe ver, b eca use  we find

therein no provisions which contemplate separate charges from the same conduct filed years apart, we look to ABA

standard s to prov ide su ppleme ntal interpretatio n.  Standard  2.2 rec ommends  that the time within which trial mu st be held

shou ld be gin on all  crime s "b ase d on the  sam e co nduc t or ar ising fro m the s ame  crimina l incid ent" fro m the tim e the

defenda nt is held to a nswer any c harge with resp ect to that c onduct o r episod e.  CrR  4.3(c), pa rticularly s ubse ction (3),

app ears  sup porti ve o f the A BA s tanda rd here , as it e xpres ses  a pre ferenc e for a  single  disp ositi on of a ll char ges a rising

from one incident.  We apply that standard here.

ÿÿ State v. Fladebo, 113 Wn.2d 388, 391-94, 779 P.2d 707 (1989) (defendant arraigned on DUI charge in Mt. Vernon Municipal

Court o n Octob er 27, 19 86, and cha rged with pos sess ion of heroin in Ska git County S uperior C ourt on Fe bruary 1 7, 1987 ; Held: 

Peterson rule does not apply because the two different charges arose from  � different jurisdictions with separate prosecutorial

respo nsibilities.  � ).

ÿÿ State v. Greenwood,  120 Wn.2d 585, 600-1, 845 P.2d 971 (1993) (application of the Striker rule mandates that a prosecutor has a

duty to exercise good faith and due diligence to make reasonable efforts to obtain defendant �s timely presence before court to answer

for the charge p revious ly filed; criminal s peed y trial rules  prohibit long and u nnecess ary perio ds of de lay in brining defend ants befo re

the court to  answer c harges filed a gainst them; defend ant waive s challenge if fa ilure to time ly objec t or delay  a resu lt of defend ant �s

fault or co nnivance).

ÿÿ State v. Anderson, 121 W n.2d 85 2, 864, 85 5 P.2d  671 (19 93) (Interstate A greement on D etainers) �

 &[F]u ndamental fa irness req uires that W ashington pros ecuting au thorities ac t in good faith and w ith due diligenc e in

bringing a defendant to trial in this state once it has been brought to their attention that the defendant "is detained in jail or

prison outside the state of Washington or in a federal jail or prison" and the defendant is "subjected to conditions of release

not impose d by a c ourt of the Sta te of Wa shington".   CrR  3.3(g)(6).

Good  faith and due  diligence req uires that W ashington pros ecuting au thorities unde rtake to o btain the pres ence of a

defendant for trial in this state by extradition or interstate compact.   The Interstate Agreement on Detainers should be

utilized for filing detainers so that defendants may avail themselves of demands for speedy trial.   Failure of the State to do

this results  in inapplicab ility of the exclu sion from co mputatio n of the spe edy trial p eriod und er CrR 3 .3(g)(6) and p ossib le

dismiss al with prejud ice unde r CrR 3. 3(i).

ÿÿ Seattle v. Bonifacio, 127 Wn.2d 482, 900 P.2d 1105 (1995) (issuance of citation, regardless of whether it is subsequently filed,

starts running of clo ck unde r time for trial rule ; Held: prose cution of d efendant wa s barred  as pro ceed ings did not co mmence w ithin

110 da ys of is suance  of citation e ven though les s than 110  days  had elap sed s ince filing of comp laint by city  attorney).
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ÿÿ State v. Jones, 79 W n.A pp.  7, 11 -13, 9 01 P .2d  105 7 (D iv. 1  199 5), review denied, 128 P. 2d 100 9 (1996 ) (Held:  pros ecuto r �s

failure to ta ke ad ditional ste ps afte r summons  sent by c ertified ma il was retu rned as  � unclaime d �  required  dismiss al) �

In State v. Williams,  74 Wn.App. 600, 875 P.2d 1222 (1994), the State sent a summons to the defendant by certified

mail o rderi ng him to a ppe ar for a rraignme nt on a c harge o f first d egree  theft.  S eve ral fa cts p arall el this  cas e.  A lthough t he

State possessed the defendant's correct address, the summons was returned as "unclaimed."   Also, the defendant never

received the summons and he remained unaware of the charge until he was arrested on the bench warrant over 3 years later. 

Finally, once  the summo ns was re turned, neither the inve stigating agency no r the prose cutor too k any further s teps e ither to

notify the defe ndant of the cha rge or to se rve the be nch warrant.

This co urt rejecte d the State 's argument that u nder [ State v. Perry, 25 Wn.A pp. 62 1, 612 P. 2d 4 (D iv. 1 19 80)] it

exercise d due d iligence by  sending a lette r to the defe ndant's las t known add ress.  T he court d istinguished P erry bec ause  in

that case  the defenda nt knew of the pe nding charges and  he changed his lo cation withou t providing the Sta te with acc urate

information of his whereabouts.  In those circumstances, sending a letter to his last known address constituted due

diligence.  B ut in Williams , as here, the de fendant did no t know of the c harges.  T herefore, the c ourt rejec ted the "the b ald

assertion made by the State that, after a summons is 'properly sent' and the defendant fails to respond, the prosecutor is not

required take further steps to locate the defendant...."  Williams,  at 60 4.   T he co urt af firmed  the tria l cou rt's d ismis sal o f the

charge.

In State v. Kitchen, 75 Wn.App. 295, 877 P.2d 730 (Div. 3 1994), the case turned upon whether defendant had actual

notice.  Although the summons was mailed to his correct address, the defendant filed an affidavit averring that he did not

receive  it.  The c ourt noted :  "The S tate may  assu me, and the trial c ourts s hould pre sume, that a  letter se nt by regular firs t-

class mail to the defendant's correct address and not returned to the sender was delivered, and that the defendant was given

notice of the charge filed against him."  Kitchen, at 298.   But the presumption is rebuttable.  Thus, if a defendant convinces

the court that he  or she wa s without fau lt in failing to appe ar at arraignme nt, the court mus t then examine the S tate's

diligence in atte mpting to notify the de fendant.  Be caus e the trial co urt failed to  take fac ts on this sp ecific is sue, this c ourt

remanded  for a finding regarding whether d efendant rec eived  actua l notice of the o riginal arraignment.

This court issued several warnings during the course of its decision.  It noted that because the actual-notice

pres umpt ion is r ebu ttabl e, "the  State  shou ld exe rcise  cau tion in fa iling to ta ke a ny furthe r step s to no tify d efend ants w ho

fail to appear at their scheduled arraignments."  Kitchen, at 298, n. 1.   Also, the court was "not inclined" to agree that

simply mailing a notice to a correct address constitutes due diligence.  Instead, other factors, including other information

regarding defendant's location which the State possesses, may have an impact on the due diligence analysis.  Kitchen, at

299-300.

In this case, the State diligently sent the summons by certified mail to Jones ordering him to appear for arraignment. 

This summons was returned as "unclaimed."   Because it was not "rejected" or "undeliverable," the State was alerted that

Jones s imply did  not receiv e it.  When J ones faile d to app ear at a rraignment, the State to ok no further s teps to  either notify

Jone s of the  charge  or to s erve  the be nch wa rrant.  Y et, the S tate p oss ess ed his  corre ct ad dres s and  a me ssa ge tele phone

numbe r.  T he Sta te kne w that his  empl oyme nt freq uently  took  him ou t of st ate, b ut that  the ab senc es w ere te mpor ary a nd

that his residence was in Seattle.  In these circumstances, the State failed to diligently act upon the information it had

regarding Jones' whereabouts.

(Emphasis added.)

ÿÿ State v. Simon, 84 Wn.A pp. 46 0, 464, 92 8 P.2d  449 (D iv. 1 19 96) (pros ecuto r can defe r to another sta te to file its d etainer first,

but pros ecuto r �s failure fo r nearly a y ear to inqu ire abou t defenda nt's availa bility for trial a fter resolu tion of charges  in another state

breached duty to exercise good faith and due diligence in attempt to secure defendant's presence, and, thus, speedy trial provision

excluding pe riod of de tention in another sta te was ina pplicab le; Held: pros ecution d ismisse d).

ÿÿ State v. Harris, 130 Wn.3d 35, 39-44, 921 P.2d 1052 (1996) (defendant prosecuted on NVOL charge in December 1993, and for

taking a motor vehicle in February 1994 for facts arising out of same incident; Held:  taking motor vehicle charge properly dismissed

due to s peed y trial viola tion) �

 &JuCR 7.8 does not expressly address situations involving multiple charges that stem from the same criminal conduct or

criminal episode.  Defendant is correct, however, when he claims State v. Peterson, 90 Wn.2 d 423, 5 85 P.2 d 66 (19 78),

supports his reading of JuCR 7.8.

In 1975 , Pete rson w as c harged  in dist rict c ourt w ith as sau lt for s hooting a t poli ce o ffice rs whe n fleei ng

from a ba nk robbe ry.  Pete rson was  tried and c onvicted  on federa l bank rob bery cha rges, but the S tate failed  to

pros ecu te the a ssa ult cha rge.  W hile in the  fede ral pe nitentia ry, Pe terso n suc ces sfull y mov ed to  dism iss t he

assault charge under the Interstate Agreement on Detainers Act, RCW 9.100.  In 1977, the State filed two new

assault charges against Peterson in superior court, with both charges stemming from the same shooting incident. 
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One charge was identical to the previously dismissed 1975 charge, and the other assault charge merely named a

different police officer as the victim.  This court dismissed the second charge for violation of the speedy trial

rule:

The new assault charge filed in 1977 was also properly dismissed by the trial court.  The judge determined

that, becau se the new c harge aros e out of the  same o ffense and  incident as  the old one, the tim e limits of C rR

3.3 began running on the new offense as well as the old one in January 1975.  CrR 3.3 does not expressly so

provide.  However, beca use we find therein no provisions which contemplate separate charges from the same

conduct filed years apart, we look to ABA standards to provide supplemental interpretation.  Standard 2.2

recommends that the time within which trial must be held should begin on all crimes "based  on the same

cond uct o r aris ing from the  sam e crim inal inc ident"  from the  time the  defe ndant is  held to  answ er any  charge

with respect to that conduct or episode.   CrR 4.3(c), particularly subsection (3), appears supportive of the ABA

standard here, as  i t expresses a preference for a  s ingle disposi t ion of al l charges arising from one incident .   We

apply that standard here.  

Peterson, 90 Wn.2 d at 431  (emphas is add ed) (quo ting ABA S tandards  Relating to Sp eedy  Trial Std . 2.2 (A pprove d Draft

1968)).  The ABA standard cited in Peterson currently exists as 2 American Bar Ass'n, Standards for Criminal Justice Std.

12-2.2  (2d ed.  1980).

The ABA standard adopted by Peterson has been cited as controlling law in many subsequent cases.  See, e .g., S tate

v. Fladebo, 11 3 W n.2 d 3 88 , 39 2, 7 79  P. 2d  70 7 (1 98 9);  State v. Anderson, 94  Wn. 2d  17 6, 1 83 , 61 6 P .2 d 6 12  (19 80 );  State

v. Austin, 59  Wn. Ap p.  18 6, 2 01 , 79 6 P .2 d 7 46  (19 90 );  State v. Bradley, 38 W n.A pp.  597 , 599 , 687  P.2 d 85 6, review

denied, 102  Wn.2 d 10 24 (1 984 ).  Ev en thou gh the A BA s tanda rd ad opte d in Peterson cannot be  found in CrR  3.3, sta ndard

12-2.2 has been incorporated into the rules through Peterson 's adoption of the standard and Fladebo 's  continued

adhe rence  to it.  C rR 1. 1 ("T hese  rules  ... s hall be  interp reted  and s upp leme nted in l ight of the  comm on law  and the

de cis ion al l aw  of t his  sta te. "  (e mp has is a dd ed ));  see also State v. Greenwood, 120 W n.2d 58 5, 595, 84 5 P.2d  971 (19 93).

The juvenile court speedy trial rule is to be read in conjunction with the superior court rules where consistent.  JuCR

1.4(b) ("The Superior Court Criminal Rules shall apply in juvenile offense proceedings when not inconsistent with these

rul es  and  ap pli ca ble  sta tut es ." );  State v. Mack, 89 Wn.2d 788, 792-93, 576 P.2d 44 (1978);  State v. Wilcox, 71 Wn.App.

116, 118, 856 P.2d 1104 (1993).  Under JuCR 1.4(b), the ABA standard adopted by Peterson in the context of CrR 3.3

equally applies to JuCR 7.8.

In its supplemental brief, the State wisely concedes the NVOL and TMV arose from the same criminal conduct. 

Accordingly, under the Peterson rule, the State had to bring Defendant to trial on the TMV charge within 60 days after

Defendant was held to answer on the NVOL charge.  The speedy trial period for the TMV expired on February 21, 1994. 

The  TM V cha rge wa s file d on M ay 1 0, 19 94, 1 39 d ays  after  De fenda nt app eare d in dis trict c ourt o n the N VOL c harge, a nd

long after the speedy trial period expired.

The C ourt of A ppea ls dec lined to ap ply the Pe terson rule  to Defe ndant's situa tion, basing its rea soning on language in

State v. Fladebo, 113 W n.2d 38 8, 779 P. 2d 707  (1989).   The co urt held Pe terson do es not ap ply in situa tions where

multiple but related criminal charges are filed in different courts.  State v. Harris, No. 35205-9-I, slip op. at 9 (Wn.App.

July 31, 1995).  Fladebo does not support the Court of Appeals' holding in this case.

In Fladebo the de fenda nt was  involv ed in a  car a ccid ent, and  she a ppe ared  to be  unde r the influ ence  of dru gs at t he

scene.   An office r arrested  her and gave  her a municip al cou rt citation for driv ing while under the influe nce (DW I), in

violation of the local municipal code.  The officer also found in the defendant's purse a drug kit containing four

hypode rmic needle s, a spo on, and some  cotton co vered w ith brown resid ue.  T hese item s were s ent to a crime  laborato ry

for testing.  Fladebo, 113 Wn.2d at 390.

On October 27, 1986, Fladebo was arraigned in the local municipal court on the DWI charge.  On December 2, 1986,

the county prosecutor received the crime lab repo rt indicating that the substance in Fladebo's purse was  heroin.  Some time

later, on February 17, 1987, the prosecutor finally charged defendant in superior court with felony possession of heroin. 

She mo ved  to dis miss  this s eco nd cha rge for v iolat ion of t he sp eed y tria l rule .  Her  motio n was  denie d and  she w as fo und

guilty.  Fladebo, 113 Wn.2d at 391.

Fladebo acknowledged the Peterson rule, but the court held the standard did not apply to the facts because the two

different charges arose from "different jurisdictions with separate prosecutorial responsibilities."  Fladebo, 113 Wn.2d at

392.   Fladebo's DWI charge was heard in municipal court, and the municipal court had exclusive jurisdiction over that

charge.  RCW 3.46.030 ("A municipal department shall have exclusive jurisdiction of matters arising from ordinances of

the city....").  The illegal possession charge was heard in superior court where it was prosecuted by the county prosecutor

on behalf of the state.
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The fac ts in this cas e are d istinguishable  from the facts  of Fladebo.   De fenda nt's two  charge s we re pro sec uted  by the

same prosecutorial authority, the King County Prosecuting Attorney, and both charges were brought in state courts.  Even

though the NVOL was filed in district court and the TMV was filed in superior court, the superior court has jurisdiction

over both charges.  See RCW 2.08.010 (superior court has original jurisdiction over all felonies and all misdemeanors not

otherwise  provide d for by la w);  RCW 3 .66.0 60 (distric t court has  concurre nt jurisdictio n with superio r court ov er all

misdeme anors).

Fladebo did not signal a relaxation of the Peterson rule, as suggested by State v. Wilton, 57 Wn.App. 606, 608, 789

P.2 d 80 0, review denied, 115  Wn.2 d 10 05 (1 990 );  rathe r, Fladebo merely indicates the Peterson rule doe s not app ly to

situations  where multip le charges  are brou ght in different courts  with exclusiv e jurisdic tions, and the cha rges are

pros ecu ted b y diffe rent pr ose cuto rial a uthori ties .  Sinc e the tw o cha rges fi led a gainst  De fenda nt were  pros ecu ted b y the

same authority, and the superior court had original jurisdiction over both charges, we hold the Peterson rule, e mbod ying

ABA standard 12-2.2, applies to this case.

Fladebo did not pu rport to ov erturn or limit prior c ase la w involving the Pe terson rule , and prior ca se law s upports

our application of the rule to the facts of this case.  Before Fladebo was decided, courts consistently applied the Peterson

rule to multiple charges, even when the charges were split between district and superior courts.  See State v. Peterson, 90

Wn. 2d  42 3, 5 85  P. 2d  66  (19 78 );  State v. Bradley, 38 W n.Ap p. 5 97, 5 99, 6 87 P .2d  856  (rema nding for c ompu tatio n of the

speedy trial time under the Peterson rule ), review denied, 10 2 W n.2 d 1 02 4 (1 98 4);  State v. Wilke, 28 Wn.App. 590, 594,

624  P.2 d 11 76, review denied, 95 Wn.2 d 1026  (1981).

The purpose of JuCR 7.8 "is to ensure prompt resolution of juvenile offense proceedings, which in turn promotes

rehabilitation of the juvenile offender."  State v. Wilcox, 71 Wn.App. 116, 119, 856 P.2d 1104 (1993).  See also State v.

Adams ki,  111 Wn.2d 574, 761 P.2d 621 (1988).  "While the specific rights conferred by the rule are not of constitutional

magnitude, the rule emanates from state and federal constitutional guaranties."  Adams ki,  111  Wn.2 d at 5 82 (c itatio ns and

footnote omitted).  Court rules should be construed to foster the purposes for which they were enacted.  State v.

Greenw ood, 120 Wn.2d 585, 593, 845 P.2d 971 (1993).  Unless the speedy trial rule is strictly applied, "the right to a

speedy trial as well as the integrity of the judicial process, cannot be effectively preserved."  State v. Striker, 87 Wn.2d 870,

877, 557 P.2d 847 (1976).  "This court has consistently interpreted CrR 3.3 so as to resolve ambiguities in a manner which

supports the purpose of the rule in providing a prompt trial for the defendant once prosecution is initiated."  State v.

Edwards, 94 Wn.2 d 208, 2 16, 616  P.2d 6 20 (198 0) (citations  omitted).

Applying the Peterson rule to this case serves the purpose of the speedy trial rule.  The policy behind the Peterson

rule is similar to the policy behind mandatory joinder.  Peterson, 90  Wn. 2d  at 4 31 ;  State v.  McNe il, 20 Wn.App. 527, 532,

582 P.2d 524 (1978).  Joinder principles are designed to protect defendants from

"su cce ssiv e pro sec utions  bas ed u pon e sse ntially  the sa me c ondu ct, whe ther the  purp ose  in so d oing is t o hed ge

against the risk of an unsympathetic jury at the first trial, to place a 'hold' upon a person after he has been

sentenced to imprisonment, or simply to harass by multiplicity of trials."  

McNe il, 20 Wn.App. at 532 (footnote omitted) (quoting Commentary to ABA Standards Relating to Joinder and Severance

§ 1. 3, at 1 9 (A ppro ved  Dra ft 196 8)).  T he Pe terso n rule p reve nts pro sec utors  from ha rass ing a de fenda nt by b ringing

succ essiv e charges  over a lo ng span of time e ven though all c harges ste m from the sa me criminal e pisode .  When multip le

charge s ste m from t he sa me c riminal  cond uct o r crimina l epis ode , the Sta te mu st pro sec ute a ll rela ted c harges  within the

spee dy trial time  limits.  T his ensure s a pro mpt reso lution of all c riminal matters  that stem from  one epis ode.  If the Sta te

needs extra time to complete an investigation, the speedy trial rule allows for continuances in such circumstances.  See

JuC R 7.8(e )(2)(ii).

Defend ant was held  to answe r for his NVO L on Dece mber 22 , 1993.  H e began to  serve  out the co nditions of his

sentence and work towards rehabilitation.  The 60-day juvenile court speedy trial limit ran out on February 21, 1994. 

Then, 78 d ays la ter, the State c harged De fendant with the T MV.  D efendant wa s found guilty  on the TM V charge on J uly

21,  1994--150 days after  the speedy trial period expired and 237 days after  Defendant  was f irst arrested.   The late TMV

charge blatantly violates the spirit of the speedy trial rule.

ÿÿ State v. Hudson, 130 Wn.2d 48, 57-58, 921 P.2d 538 (1996) (defendant �s were in Arizona and Puerto Rico when charges filed;

Held:  Striker rule app lies only w hen the defend ant is  � amenab le to proc ess � , and does  not apply  when an acc used  is out of this  state

and not incarcerated; prosecutor �s duty under Anderson to use Interstate Agreement on Detainers Act when defendant is known to be

deta ined in j ail ou tside  of this  stat e will no t be e xtende d to c ase s in whic h the de fenda nt is ou t of st ate a nd not in c usto dy, e ven tho ugh

prose cutor ca n seek e xtradition unde r Uniform Criminal E xtradition Ac t.) �
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 &The  prima ry rea son fo r our d ecis ion in A nders on wa s that  if the S tate d oes  not file  a de tainer , the inca rcera ted d efend ant

has no  pos sible  way  to ret urn to t he sta te for  a time ly tria l.  We  dec line to  extend  the A nders on ruli ng to ca ses  in which the

defendant is not in custody.

We recognize that a prosecutor of this state may seek extradition under the Uniform Criminal Extradition Act. 

However, since an out-of-state accused is not "amenable to process" in the usual sense of being amenable to arrest or

summons by the state of Washington, we decline to impose a duty on the State in every case to attempt to extradite a

defendant from another jurisdiction.  We conclude the State does not have such a duty under CrR 3.3.

The de fense as ks this co urt to impos e a du ty on the State  under C rR 3.3 to  send a le tter or notificatio n of charges to

an out-of-state defendant when the defendant's address is known.  We decline to add such a requirement to CrR 3.3 but

note tha t it wou ld be  a pru dent p racti ce fo r purp ose s of a  cons titutio nal sp eed y tria l chall enge.   In the pre sent c ase s, the

defe ndants  raise  only ru le cha llenges  to this  Cou rt.  T he time  for tria l prov isions  of C rR 3. 3 are  proc edu ral ru les p rovid ing

defendants with a right which is separate from the constitutional right to a speedy trial.  Greenwood, 120 Wn.2d at 611

(citing State v.  White, 94 W n.2d 49 8, 501, 61 7 P.2d  998 (19 80)).  Whe ther the State ha d sent a no tice to a  defenda nt's

known out-of-state address may be relevant to a constitutional speedy trial challenge. 

CONCLUSION

The sp eedy  trial rule, CrR  3.3, doe s not esta blish a se t number of d ays b etween c harging and arraignment for a

defendant who is not held in custody.  The Striker/Greenwood  rule w hich ad dres ses  that tim e pe riod o nly ap plies  when a

defe ndant is  ame nable  to pro ces s.  A  defe ndant is  not am enab le to p roce ss w hile ab sent fr om the  stat e.  T herefo re, the

Striker rule, which requires diligence in bringing a defendant before the court, does not apply to the periods of time while a

defe ndant is  out o f stat e and  not in cu stod y.  T he pe riods  of time  while H uds on and  Cintro n-Ca rtegena  were  outs ide o f the

stat e of W ashingt on we re pro perly  exclu ded  from the  time fo r trial c alcu latio n set b y Cr R 3.3 .  We  theref ore a ffirm the

Court of Appeals in both cases.

(Footnote omitted.)

ÿÿ State v.  Stew art,  130  Wn.2 d 35 1, 92 2 P.2 d 13 56 (1 996 ) (defe ndant le ft sta te to a ttend s choo l in Ari zona a fter re ceiv ing

permission from probation officer; defendant gave probation new address and maintained contact, defendant charged with unrelated

felony after he left for Arizona and when he failed to appear, a warrant was issued, defendant arrested on warrant in Arizona but

released since Washington would not extradite from Arizona; Held: prosecution did not have to exercise good faith and due diligence

even though probation officer knew location of defendant since Striker rule doe s not app ly when a de fendant is not a menable  to

proces s, convictio n affirmed).

ÿÿ State v. Monson, 84 W n.A pp.  703 , 710 , 712 , 929  P.2 d 11 86, review denied, 133  Wn.2 d 10 15 (D iv. 3  199 7) (de fenda nt brou ght

to court 1 3 yea rs after cha rging documents  filed; Held:  pro secu tion �s good fa ith and due d iligence in bringing defenda nt to court is

irrel eva nt sinc e de fend ant re sid ed i n Ne w Yo rk fo r 13 y ear s, Striker rule not triggered s ince defe ndant not ame nable to p roces s) �

 &It is cle ar aft er Ste wart a nd Hud son tha t while M r. Mo nson w as li ving in N ew Y ork, he  was  not am enab le to p roce ss a nd

the Striker rule  did not ap ply.  A s in Stewa rt, neither the State nor M r. Monso n utilized the IAD  and he was  only briefly

deta ined w hile the  Ne w Yo rk offi cers  chec ked  on extra ditio n.  Ac cord ingly, his  CrR 3 .3 s pee dy tri al pe riod b egan w hen he

first a ppe ared  in Wa shington &

Since M r. Monso n failed to re port to his p robation o fficer and le ft the jurisdic tion without pe rmission, his

probationary period was tolled until he was returned to Washington in 1994.  Gillespie v. State, 17 Wn.App. 363, 366, 563

P.2 d 12 72, review denied, 89 W n.2d  100 8 (19 77).   His p roba tion re voc ation he aring wa s co ntinued  until a fter tria l on the

rape  charge s.  A s long a s Mr . Mo nson is  being he ld on the  crimina l charge s, it is  perm issi ble a nd ap prop riate  to de lay the

revocation of probation hearing.  State v. Valentine, 20 Wn.A pp. 51 1, 514-15 , 580 P.2 d 1119  (1978).

ÿÿ State v. Duffy, 86 Wn.App. 334, 936 P.2d 444 (Div. 3 1997) (Defendant booked in jail on felony elude and was given a citation

charging him with DUI in Spokane Municipal Court and setting an arraignment date of April 24.  The city attorney thereafter decided

not to prosecute the DUI, referred the matter to the county prosecutor, and sent a letter to defendant and his attorney notifying them of

his decision to decline prosecution.  The municipal court arraignment date was canceled by the city attorney, and the municipal case

was  � closed �  on April 20.  The county prosecutor filed felony elude, DUI and hit and run-attended charges in superior court on August

21; He ld:  co unty p rose cuto r prohib ited f rom c harging D UI and hit a nd run-a ttende d gros s mis deme anor c harges  since  Spo kane

Municip al Co urt cas e was no t dismiss ed, and s peed y trial ran prior to  county p rosec utor filing charges in s uperior c ourt) �

The  issu e in this  cas e is w hether a n orde r of dis miss al witho ut pre judic e mus t be e ntered  in munic ipal c ourt b efore  the

spee dy trial pe riod is tolle d, or whether this p eriod is to lled by e vents which the S tate argue s are  � equiva lent �  of a

dismissal.  It is clear that nothing less than an order of dismissal  without prejudice stops the speed trial clock until such
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time as c harges are  refiled.  C rRLJ 3.3(g)(4) p rovides  that the time be tween the dis missal o f a charge a nd the defend ant �s

arraignment or rearraignment in court following the refiling of the same charge �  will be excluded from the computation for

a sp eed y tria l.  C rR 3. 3(c)(2 ) is qu ite s pec ific in its  requ ireme nt that the  entry o f a ord er of d ismis sal i s req uired  befo re the

speedy trial clock will be stopped. &

 &When the city decided not to prosecute the DWI charge, it had an obligation to have the matter dismissed from

municipal c ourt as re quired b y the terms o f CrRLJ 3. 3(g)(4) and C rR 3.3(c )(2)(ii).  Mr. D uffy shou ld not be re quired to

know what the city attorney was thinking when he sent the letter indicating that the city declined to prosecute the case. 

Similarly, Mr. Duffy should not be required to obtain and decipher notations in court records that may not have been

authorized by a judge. &

The State contends the hit-and-run charge occurred in the course of the eluding incident.  The eluding charge was

within the exclusive jurisdiction of the superior court and was timely.  If the eluding charge was timely, the State argues,

then the hit-and-run charge was also timely.

DW I and hit-a nd-run a ttende d are  gross  misd eme anors  which a re vio latio ns of c ity or dinanc es a nd are  within the

jurisdiction of the municipal court. &

When multiple offenses arise out of the same criminal episode or transaction, there can only be one triggering date for

calculating the time for trial of all offenses.  State v. Erickson, 22 Wn.App. 38, 44, 587 P.2d 613 (1978).  The speedy trial

period should begin for all crimes  �  �based on the same co nduct or arising from the same criminal incident � from the time

the defendant is held to answer any charge with respect to that conduct or episode. �   State v. Peterson, 90 Wn.2d 423, 431,

585 P.2d 66 (1978) (quoting ABA Standards Relating to Speedy Trial, Std. 2.2 (Approved Draft, 1968))  This standard 

doe s not a pply  in situ ations  where  multip le cha rges a re bro ught in di ffere nt cou rts wit h exclu sive  juris dicti on by  diffe rent

prosecutorial authorities.  State v. Fladebo, 113 W n.2d 38 8, 392, 77 9 P.2d  707 (19 89).  T hese ca ses interp ret supe rior court

joinder rule CrR 4.3.  The Peterson rule has recently been applied in juvenile court proceedings pursuant to JuCR 1.4(b). 

State v. Harris, 130 W n.2d 35 , 921 P.2 d 1052  (1996).

The charges against Mr. Duffy all arise out of the events that occurred on the night of April 9, 1995.  The State argues

the co nduc t that re sulte d in the hi t-and- run cha rge wa s rela ted to  the co nduc t that s erve d as  the ba sis o f the el uding c harge

rather than the conduct that served as the basis of the DWI charge.  The State cites no authority to support this narrow

interpretation.  All of the facts necessary to charge Mr. Duffy with hit-and-run were available to the city attorney

immediately and to the State as soon as the case was forwarded to them.  This is not a  situation where prosecutors needed

time for drug analysis or to obtain additional information before a charge could be brought against the defendant on some

part of his conduct arising out of one incident. &
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2.10 Supersession and substitution of prosecutor
(a) legislation should be enacted to empower the governor or other elected state official to suspend and supersede a local

prosecutor upon a public finding, after reasonable notice and hearing, that prosecutor is incapable of fulfilling duties of

office 

(b) governor or o ther electe d official s hould be  empowe red to su bstitute s pecia l counse l in place o f local pro secu tor in

particula r case  or catego ry of cas es up on public  finding that this is requ ired for pro tection of the p ublic intere st 

Excerpt from Commentary to ABA Standard
Supersession.   �  &Some form of summary action for emergencies and some procedures for supersession for particular

cases are needed. &Physical disability to discharge the duties of office, dereliction of duty, and other grounds encompassed

in the traditional notion of  �cause �  should be considered grounds on which the governor or other designated official or

public e ntity may ac t under ap propriate  proced ures a ffording due p roces s. &The ac tion should no t be mad e sub ject to c ourt

approval initially, since the matter is one within the functions and responsibilities of the executive branch of government. �

Substitution.   � A substitution may be called for in circumstances where supersession is not necessary.  A temporary need

may arise when a prosecutor asks to be relieved because of a conflict of interest or, where a prosecutor declines to do  so,

when substitution appears necessary. & �

Const. art. 4, § 9 � Removal of Judges, Attorney General, Etc.
Any j udge  of any  cou rt of re cord , the att orney  genera l, or any  pros ecu ting atto rney m ay b e rem ove d from  offic e by  joint

resolution of the legislature, in which three-fourths of the members elected to each house shall concur, for incompetency,

corruptio n, malfeasa nce, or delinq uency in o fficer, or other s ufficient ca use s tated in su ch resolu tion.  But no re moval s hall

be made unless the officer complained of shall have been served with a copy of the charges against him as the ground of

removal, and shall have an opportunity of being heard in his defense. &

RCW 43.10.090 � Criminal investigations � Supervision
Upon written req uest o f the governor the a ttorney genera l shall inves tigate viola tions of the crim inal laws within this

state.

If, after such investigation, the attorney general believes that the criminal laws are improperly enforced in any county,

and that the prosecuting attorney of the county has failed or neglected to institute and prosecute violations of such criminal

laws , either  genera lly or  with rega rd to a  spe cific  offens e or c lass  of offe nses , the att orney  genera l shal l dire ct the

prosecuting attorney to take such action in connection with any prosecution as the attorney general determines to be

necess ary and p roper.

If any prosec uting attorney, afte r the receip t of such ins tructions fro m the attorney  general, fails o r neglects to  comply

therewith within a reas onable time , the attorney gene ral may initiate  and pros ecute  such crim inal actions  as he s hall

determine. &

Conflict of Interest
For a detailed discussion of conflict of interest or disability of prosecuting attorney issues, see RCW 36.27.030 and section 1.2 supra.
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PART III.  INVESTIGATION FOR 

PROSECUTION DECISION

3.1 Investigative function of prosecutor
(a) although prosecutor ordinarily relies on police and other investigative agencies, prosecutor has an affirmative

responsibility to investigate suspected illegal activity when not adequately dealt with by other agencies 

(b) unprofessional conduct for prosecutor to knowingly use illegal means to obtain evidence or to employ, instruct, or

encourage others to do so 

(c) prose cutor sho uld not dis courage  or obstru ct commu nication be tween pros pective  witnesse s and de fense co unsel;

unprofessional conduct for prosecutor to advise any person to decline to give information to the defense which such person

has the right to give 

(d) unprofessional conduct for prosecutor to secure attendance of persons for interviews by use of any communication

which has appearance of subpoena or other similarly judicial process unless authorized to do so 

(e) unprofessional conduct for prosecutor to promise not to prosecute for prospective criminal activity except where such

activity is part of officially supervised investigative and enforcement program 

(f) prose cutor sho uld avo id interviewing pro spec tive witnes s excep t in presenc e of third pe rson unles s pros ecuto r is

prepare d to forgo imp eachme nt by the pros ecuto r �s own tes timony or to s eek le ave to  withdraw from c ase in ord er to

present impeaching testimony 

Excerpt from Commentary to ABA Standard
Affirmative Responsibility to Investigate.   �  &It is important, therefore, that in some circumstances the prosecutor take

the initiative to investigate suspected criminal acts independent of citizen complaints or police activity. & �

Illegality in Obtaining Evidence.   �  &Pros ecu tors, a s rep rese ntativ es o f the pe ople  in upho lding the  law, s hould  take  the

lead in assuring that investigations of criminal activities are conducted in accordance with the safeguards of the Bill of

Rights as implemented by legislation and the decisions of the courts. �

Obstructing Communications Between Witnesses and the Defense.   � Prospective witnesses are not partisans.  They

should be regarded as impartial and as relating the facts as they see them. &In the event a witness asks the prosecutor or

defense counsel, or a member of their staffs, whether it is proper to submit to an interview by opposing counsel or whether

it is obligato ry, the witness s hould be  informed that, althou gh there is no legal o bligation to su bmit to an interv iew, it is

proper and may be the duty of both counsel to interview all persons who may be witnesses and that it is in the interest of

justice that the witness be available for interview by counsel.  Counsel may properly request an opportunity to be present at

oppos ing counsel � s interview  of a witnes s, but co unsel ma y not make  his or her pres ence a c ondition of the interv iew.  It is

proper to call the attention of the witness to the problem of subscribing to a statement prepared by another person. & �

Use of Colorable Judicial Process.   �  &Absent specific statutory subpoena power, a prosecutor �s communication

requesting a person to appear for an interview should be couched in terms of a request; it should not simulate a process or

summons that the prosecutor does not have power to issue. �

Prom ise N ot to Pro secu te.   �  &[T] his standa rd recognizes  that it is not impro per for a p rosec utor to pro mise not to

prose cute a n informant for spe cific criminal a ctivity in which the informa nt may engage a s part of a  supe rvised e ffort to

obtain evidence of crime committed by other actors. & �

Interviews by the Prosecutor Personally.   �  &The more frequently encountered problem is impeachment of an adverse

witness who se tes timony varie s from what the w itness gav e the pros ecuto r before tria l.  It is here that there m ay be  need to

conduct interviews of witnesses with a third person present, since hostile witnesses do not often sign written statements for

opp osing c ouns el.  U se o f a third  pers on is v irtua lly the  only e ffect ive m eans  of lat er imp eac hing suc h a

witnes s. & Altho ugh a la wye r is s omet imes  perm itted  to withd raw in o rder t o tes tify, this  is la rgely a  matte r entru sted  to the

court �s discretion &It is normally not appropriate for a lawyer to offer impeachment testimony and also remain in the case

as counsel for the defendant. & �
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RPC 3.4 (a)  Fairness to Opposing Party and Counsel
A lawy er shall not: (a) U nlawfully ob struct a nother party � s acc ess to  evide nce or unlaw fully alter, de stroy or c onceal a

document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another person to do

any suc h act &

WSBA Published Inform al Opinion 88-2
Advice by Prosecuting Attorneys to Prospective Witnesses

(1) May a prosecutor discourage witnesses from talking with a defense attorney or investigator?  After citing the above

ABA Standard and Commentary, the Opinion noted:   � &[A] prosecutor who discourages or otherwise obstructs witnesses

from consenting to defense interviews would violate RPC 3.4. �

The Opinion additionally cites CrR 4.7(h) �s prohibition on any party impeding an investigation, and State v.  Burr i, 87

Wn.2d 1 75, 550  P.2d 5 07 (197 6) (prose cutor instru cted a libi witness es in spe cial inquiry  not to disc uss their te stimony with

defe nse c ouns el; the S upre me C ourt a ffirmed  the tria l cou rt �s dis miss al of t he ca se, no ting a de fenda nt �s co nstitu tional  right

to make  a full inves tigation of the fac ts and ap plicable  law).

(2) May a prosecutor encourage witnesses not to be interviewed unless a prosecutor is present?   � We believe that

encouraging witnesses not to be interviewed unless a prosecutor is present constitutes obstructing access to the witness,

which is prohibited by RPC 3.4. �

(3) May  a pro sec utor a dvis e a w itnes s of his  or her ri ght to be  repre sente d by  a pe rson o f the wit ness  �s cho ice d uring a

defense interview?   � We believe it is permissible for the prosecutor to advise a witness of his or her rights as a witness. 

Those rights include the right, if the witness chooses, to have the prosecution present at a defense interview. �   The above

ABA  Stand ard a nd Co mmenta ry we re cit ed in s upp ort of t his O pinion.

Case Law � Misconduct to Advise Witness Not to Speak with Defense Counsel Unless

Prosecutor is Present
ÿÿ State v. Hofstetter, 75 W n.A pp.  390 , 402 -3, 87 8 P. 2d 4 74, review denied, 125 W n.2d 10 12 (Div . 2 199 4) (prose cutor engage d in

misconduct when he advised witnesses, who, as coconspirators, entered into plea bargains, not to speak with defense counsel unless

prose cutor wa s pres ent, but misc onduct d id not warrant re versa l) �

Following the foregoing principles and authorities, we hold that it is improper for a prosecutor to instruct or advise a

witness not to  spea k with defens e cou nsel exce pt when a pro secu tor is pres ent.  We fu rther hold, a fortiori, that it is

imprope r for a pros ecuto r to plea b argain in such a  way as  to impos e suc h instructions o r advice  on a witness .  At lea st in

the ab senc e of e xtraor dinary  circu msta nces , the fac t the St ate is  pros ecu ting a ca se a gainst  the witne ss d oes  not alt er the

State's d uty not to o bstruct a cces s to the witnes s in the cas e against the d efendant.

Nothing herein is intended to imply that a prosecutor may not inform a witness of his or her right to choose whether

to give  a pre -trial int ervie w, or of  his or he r right to d eterm ine who  shall  be p rese nt at the  interv iew;  lik e se vera l of the

courts quoted above, we recognize that giving information about the existence of a right is different from instructing or

advising on how it should be exercised.  Nothing herein is intended to imply that a trial court may not reasonably control

access to a witness under appropriate circumstances, assuming of course that each party has notice and an opportunity to be

heard.  Nothing herein is intended to imply that only the prosecutor is bound by the principles we have discussed;  we

assume, though we need not hold, that defense counsel is bound as well, except when the witness is his or her client. &

In the present cases, the prosecutor not only advised Chambliss and Leonard not to speak with defense counsel unless

a prosecutor was present, he also threatened that if they did, the State would withdraw its plea bargain and  � bring some of

[its] fo cus �  back  onto them.  M easu red by the  principles  discu ssed  above , this was pro secu torial misc onduct.

(Citations omitted.)

Case Law � Prejudicing Defense Witnesses
ÿÿ State v. Kearney, 11 Wn.App. 394, 396-97, 523 P.2d 443 (Div. 2 1974) (prosecutor committed misconduct in advising several of

defendant's listed witnesses that defendant had refused to submit to a lie detector test; Held:  under the circumstances the charges had

to be dismissed since the overly zealous action of the prosecutor effectively denied defendant an opportunity to present his own

defense ) �

It is vital, of course, for prosecuting officials to become aware of all the facts which bear upon the guilt or innocence

of a party charged with having committed a crime.  Accordingly, those officials may probe the mind of a listed defense
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witness to  determine w hat bias o r prejudic e may lie  therein.  Howe ver, it is singula rly inappro priate for s uch an officia l to

implant in the mind of a  potential witne ss a s uspic ion that the acc used  really did  commit the c rime as e vidence d by his

refusal to submit to a process which the official knew the accused could refuse with absolute impunity.  See State v. Rowe,

77 W n.2d  955 , 468  P.2d  100 0 (19 70).   Tha t wou ld be  an atte mpt to  impla nt a bia s or p rejud ice w here p resu mabl y none

existed.  We believe the prosecution's approach to all three of these potential witnesses was patently improper. &

Indeed, there is no way to isolate the prejudice resulting from this prosecutorial activity.  The defendant has been

effectively deprived of character witnesses in a proceeding in which credibility is a most significant factor.  In addition, at

least a modest notoriety has undoubtedly occurred subsequent to his conviction and incarceration.  There is little likelihood

that upon retrial, which we would ordinarily order, the defendant could obtain the effective assistance of character

witnesses.  In our opinion, the totally unwarranted prosecutorial action vitiates the whole proceeding.  State v. Cory, 62

Wn.2d 3 71, 382  P.2d 1 019 (19 63).

We do  not, by this op inion, imply that the de puty pro secu tor unlawfully  tampere d with a witnes s, but we d o firmly

believe that his overly zealous action effectively denied this defendant an opportunity to present his only defense.  
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3.2 Relations with prospective witnesses
(a) unprofes sional co nduct to c ompens ate a witne ss, other than a n expert, for giving testimo ny; but not improp er to

reimburs e an ordinary  witness fo r reasona ble expe nses, prov ided there  is not attemp t to conce al the fact o f reimburs ement 

(b) prose cutor sho uld adv ise witnes s conce rning possible  self-incriminatio n and pos sible nee d for cou nsel whenev er a

pros ecu tor be lieve s a w itnes s to b e inter view ed ma y be  the su bjec t of a c riminal  pros ecu tion 

Excerpt from Commentary to ABA Standard
Compensation of Witnesses.   � Because of the risk of encouraging perjury, or appearing to do so, witnesses may not be

compe nsated b y the partie s for their tes timony but m ay be  paid ord inary witness  fees. & As a  matter of s ound trial ta ctics, it

may be advisable to disclose whatever payments are made. �

Self-Incrimination of Witnesses.   �  &[P]rosecutors and their investigators cannot conceal information concerning law

violations  that come  to their attention. & Given the  difficulty o f predicting the c ourse  of future ju dicial a ction, and in

fairness to the persons interviewed, it is recommended that prosecutors and their investigators warn potential defendants of

the privilege against self-incrimination and the possible need for counsel. �

SRA Charging and Plea Disposition Standards � RCW 9.94 A.440(2) � Pre-Filing

Discussions with Victim(s)
Discussions with the victim(s) or victims � representatives regarding the selection or disposition of charges may occur

before the filing of charges.  The discussions may be considered by the prosecutor in charging and disposition decisions,

and should be considered before reaching any agreement with the defendant regarding these decisions.

Sample Me morandum � Prosecuto r � s Duty to Warn Witnesses  Concer ning Self-

Incrimination and Right to Counsel
The follo wing is from a me morandum  written in respo nse to a d efense m otion to dis qualify the  Kitsap P rosec utor � s Office  or in

the alternative to dismiss due to a witness refusing to testify for the defense and asserting his right against self-incrimination after an

interview with a prosecutor wherein the prosecutor warned the witness of potential criminal charges based on the witness �s

statements �

A Prosecutor Has a Duty to Warn a Witness That He or She May Be Subject to Criminal Prosecution Based on the

Wit nes s � s P roba ble T estim ony.   The D efendant is  either see king to dismis s this cas e or remo ve the entire K itsap C ounty Pros ecuto r �s

Office based upon the assertion that the deputy prosecuting attorney acted improperly during contact with a potential defense witness.

The Defendant �s underlying rationale for this motion is the assertion that a deputy prosecuting attorney commits misconduct by

informing a  defe nse w itnes s that  he or s he ma y be  charge d with a  crime  bas ed u pon the  witnes s �  antici pate d tes timony  that he o r she

lied to a p olice offic er at the time o f the incident or in fac t committed  the crime, and the  defense  witness in res ponse to  this

informa tion cho ose s to a sse rt his o r her co nstitu tional  right aga inst s elf-inc riminat ion.

This  very  issu e aro se in State v. Carlisle, 73 Wn.A pp. 67 8, 871 P. 2d 174  (Div. 1  1994).

Carlisle claims the prosecutor threatened Nathan Wiley with prosecution if he testified for the defense.  He argues

that the prosecutor �s threats resulted in Wiley �s decision not to testify, denying him compulsory and due process.

Carlisle, 73 Wn.App. at 679.

Div ision 1  bega n its a nalys is by  citing State v.  Burr i, 87 Wn.2d 175, 550 P.2d 507 (1976) (prosecutor instructed alibi witnesses

in spe cial i nquiry  not to d iscu ss the ir tes timony  with de fense  cou nsel; the  Sup reme  Cou rt affirm ed the  trial c ourt � s dis miss al of t he

case , noting a defenda nt �s constitu tional right to make  a full inves tigation of the fac ts and ap plicable  law), conce rning a defendant � s

right to compulsory process.

Carlisle, supra, continu es tha t if a d efens e witne ss is  threat ened , and tho se thre ats e ffect ively  kee p that w itnes s off t he sta nd, the

defenda nt is depriv ed of du e proce ss of la w, citing to federa l case  law.  T his did not end  the inquiry in C arlisle, though, nor do es it

here.

However, a prosecutor should advise a witness of the right against self-incrimination when the prosecutor knows or

has reason to believe that the witness may be the subject of a criminal prosecution.  1 American Bar Ass �n, Standards for

Crim inal J ustic e, Std . 3-3 .2(b ) (2d e d. 1 980 ).   � Where  the pro sec utor s imply  prov ides  the witne ss w ith a tru thful wa rning,

no constitutio nal violatio n occurs . �   Thus, a  prose cutor � s warning to co unsel ad vising of the clie nt �s pote ntial liabilities  if

the client � s testimo ny provid es incriminating ev idence is  not imprope r.

Carlisle, 73 Wn.App. at 679-80. (Citation omitted.)

The de puty pro secu tor herein had a  duty und er Car lisle  to warn the witness of his or her right against self-incrimination.  He

provided a truthful warning to the witness of the consequences of the anticipated testimony.

The Defendant in essence argues that the deputy prosecutor should have said nothing to the witness, allowed the witness to take

the st and a nd incri minate  himse lf or he rself , and the n charge  the witne ss w ith a cr ime b ase d up on the w itnes s �  test imony .  Suc h a

choice b y the dep uty pros ecuto r would hav e bee n improper u nder Ca rlisle, and wo uld have  allowed  the witness to  quite pro perly
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comp lain in his  or her s ubs equ ent cri minal p rose cutio n that he o r she s hould  have  bee n warne d by  the de puty  pros ecu tor tha t the

witness may be incriminating himself or herself in the trial in this case.  Carlisle has eliminated this Hobson �s Choice4 for depu ty

prosecutors.  The deputy prosecutor herein acted properly.

If the Deputy Prosecutor Herein Acted Improperly, the Remedy is Disqualification of That Deputy, Not the Entire Office. 

In State v. Stenger, 111 Wn.2d 516, 760 P.2d 357 (1988), the Supreme Court held in a death penalty case that where the prosecutor, as

opposed to a deputy prosecutor, had previously represented the defendant in other criminal cases, the proper remedy was

disqua lification of the e ntire office a nd appo intment of a sp ecial p rosec utor where the  State faile d to show  that it had take n steps to

create a  �Chinese Wall �  between the prosecutor and those in charge of the death penalty case.

Where the p rosec uting attorney (a s distinguis hed from a d eputy p rosec uting attorney) has  previou sly pe rsonally

repre sente d the a ccu sed  in the s ame  cas e or in a  matte r so c lose ly inte rwov en there with as  to be  in effe ct a p art the reof, the

entire office of which the prosecuting attorney is administrative head should ordinarily also be disqualified from

prosecuting the case and a special deputy prosecuting attorney appointed. This is not to say, however, that anytime a

prosecuting attorney is disqualified in a case for any reason that the entire prosecuting attorney's office is also disqualified. 

Where the previous case is not the same case (or one closely interwoven therewith) that is being prosecuted, and where, for

some other ethical reason the prosecuting attorney may be totally disqualified from the case, if that prosecuting attorney

separates himself or herself from all connection with the case and delegates full authority and control over the case to a

deputy prosecuting attorney, we perceive no persuasive reason why such a complete delegation of authority and control

and screening should not be honored if scrupulously maintained. 

There is a difference between the relationship of a lawyer in a private law firm and a lawyer in a public law office

such as prosecuting attorney, public defender, or attorney general;  accordingly, where a deputy prosecuting attorney is for

any reason disqualified from a case, and is thereafter effectively screened and separated from any participation or

disc uss ion of m atter s co ncerning w hich the d epu ty pro sec uting at torney  is dis qua lified , then the d isqu alific ation o f the

entire prosecuting attorney's office is neither necessary nor wise.

Under the facts of the case before us, although the prosecuting attorney did eventually delegate handling of the case

to a deputy prosecuting attorney in his office, he did not effectively screen and separate himself from the case but instead

maintained q uite clos e contac t with it.  We nee d go no further in this c apital c ase in ord er to conc lude that it is  approp riate

that a special prosecuting attorney be appointed to handle and control the case. 

In fairness to the Clark County Prosecuting Attorney, we expressly observe that there is absolutely no question but

that he a cted  in good  faith thro ughou t and ha d only  the be st inte rest a nd mot ivati on for his  actio ns.  Und er the l aw re lating

to professional conflicts of interest, however, that is not material to disqualification on the ground stated.

Stenger, 111 W n.2d at 5 22-23.  (Footnote s omitted .) (Emphas is add ed.)  See also State v. Ladenburg, 67 Wn.App. 749, 840 P.2d 228

(Div. 2  1992) (P ierce C ounty Pros ecuto r �s Office  not disqu alified from p rosec uting nephew of the P rosec utor where the  Prosec utor did

not have d irect involv ement in the ca se, which did no t involve the d eath pena lty).

If a dep uty p rose cuto r is fo und to  have  acte d imp rope rly, the r eme dy is  to rem ove  him or he r from the  pros ecu tion of  the

Defend ant �s cas e, with another de puty pro secu tor ass igned to the ca se with a  � Chinese  wall �  erecte d betwe en the remov ed de puty

prose cutor and  the new dep uty pros ecuto r assigned  to the cas e.  The  Defend ant �s motion to d isqua lify the Kitsap  County  Prosec utor � s

Office and/or to dismiss the case must be denied.

Const. art. 1, § 35 � Victims of Crimes � Rights
Effec tive l aw e nforce ment d epe nds o n coo pera tion fro m vic tims o f crime .  To  ensu re vic tims a  mea ningful ro le in the

criminal justic e sys tem and to a ccord the m due d ignity and resp ect, victims  of crime a re hereby  granted the follo wing basic

and fundamental rights.

Upon notifying the prosecuting attorney, a victim of a crime charged as a felony shall have the right to be informed of

and, subje ct to the dis cretion of the ind ividual p residing ove r the trial or cou rt procee dings, attend trial a nd all other co urt

proc eed ings the  defe ndant ha s the ri ght to at tend, a nd to m ake  a sta teme nt at s entenc ing and a t any p roce eding w here the

defe ndant's  relea se is  cons idere d, su bjec t to the  sam e rule s of p roce dure  which go vern the  defe ndant's  rights.   In the eve nt

the victim is deceased, incompetent, a minor, or otherwise unavailable, the prosecuting attorney may identify a

represe ntative to a ppea r to exercis e the victim's  rights.  This p rovision s hall not constitu te a ba sis for e rror in favor of a

defendant in a criminal proceeding nor a basis for providing a victim or the victim's representative with court appointed

counse l.
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RCW 7.69.030 � Rights of victims, survivors, and witnesses
The re sha ll be a  reas onab le eff ort ma de to  ensu re that  victi ms, su rvivo rs of v ictims , and wi tness es o f crime s hav e the

following rights:

(1) With re spe ct to v ictims  of vio lent or  sex c rimes , to rec eive , at the t ime o f repo rting the c rime to  law e nforce ment

officials, a written statement of the rights of crime victims as provided in this chapter.  The written statement shall include

the name, address, and telephone number of a county or local crime victim/witness program, if such a crime victim/witness

program exists in the county;

(2) To b e informed b y loca l law enforce ment agencie s or the pro secu ting attorney of the final d ispos ition of the cas e in

which the victim, survivor, or witness is involved;

(3) To b e notified b y the party  who issu ed the su bpoena  that a cou rt procee ding to which they hav e bee n subpo enaed w ill

not occu r as sc heduled , in order to sa ve the pe rson an unnec essa ry trip to co urt;

(4) To receive protection from harm and threats of harm arising out of cooperation with law enforcement and prosecution

efforts, and to be provided with information as to the level of protection available;

(5) To be informed of the procedure to be followed to apply for and receive any witness fees to which they are entitled;

(6) To b e provid ed, whenev er practic al, a sec ure waiting are a during cou rt procee dings that doe s not requ ire them to be  in

close proximity to defendants and families or friends of defendants;

(7) To have any stolen or other personal property expeditiously returned by law enforcement agencies or the superior

court when no longer needed as evidence.  When feasible, all such property, except weapons, currency, contraband,

property subject to evidentiary analysis, and property of which ownership is disputed, shall be photographed and returned

to the o wner wi thin ten d ays  of be ing take n;

(8) To be provided with appropriate employer intercession services to ensure that employers of victims, survivors of

victims, and witnesses of crime will cooperate with the criminal justice process in order to minimize an employee's loss of

pay and other benefits resulting from court appearance;

(9) To access to immediate medical assistance and not to be detained for an unreasonable length of time by a law

enforcement agency before having such assistance administered.  However, an employee of the law enforcement agency

may, i f nece ssa ry, ac comp any the  pers on to a  medi cal fa cility  to qu esti on the p erso n abo ut the c riminal  incide nt if the

questioning does not hinder the administration of medical assistance;

(10) With respect to victims of violent and sex crimes, to have a crime victim advocate from a crime victim/witness

progra m pre sent a t any p rose cuto rial o r defe nse int ervie ws wi th the vi ctim.   This  sub sec tion ap plies  if pra ctica l and if  the

presence of the crime victim advocate does not cause any unnecessary delay in the investigation or prosecution of the case. 

The role of the crime victim advocate is to provide  emotional support to the crime victim;

(11) With resp ect to vic tims and s urvivors  of victims , to be phys ically pre sent in cou rt during trial, or if sub poenae d to

test ify, to b e sc hedu led a s ea rly as  prac tical  in the pr oce edings  in orde r to be  phys icall y pre sent d uring tria l afte r test ifying

and not to be excluded solely because they have testified;

(12) With re spe ct to v ictims  and s urviv ors o f vict ims, to  be info rmed  by the  pros ecu ting atto rney o f the da te, time , and

place  of the trial and o f the sentencing hea ring for felony conv ictions up on reque st by a  victim or s urvivor;

(13) To s ubmit a v ictim impac t stateme nt or report to the  court, with the as sistance  of the pros ecuting attorne y if

requested, which shall be included in all presentence reports and permanently included in the files and records

acc ompa nying the o ffende r com mitted  to the c usto dy o f a sta te age ncy o r institu tion;

(14) With re spe ct to v ictims  and s urviv ors o f vict ims, to  pres ent a s tatem ent pe rsona lly or  by re pres entati on, at the

sente ncing hea ring for fe lony c onvic tions; a nd

(15) With respect to victims and survivors of victims, to entry of an order of restitution by the court in all felony cases,

even when the offender is sentenced to confinement, unless extraordinary circumstances exist which make restitution

inapprop riate in the cou rt's judgment.
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RCW 7.69A.030 � Rights of child victims and witnesses
In addition to the rights of v ictims and  witnesse s provid ed for in RC W 7.6 9.030 , there shall be  every re asonab le effort

made  by la w enfo rcem ent age ncies , pros ecu tors, a nd jud ges to  ass ure tha t child  victi ms a nd witne sse s are  afford ed the

rights enumerated in this section.  The enumeration of rights shall not be construed to create substantive rights and duties,

and the application of an enumerated right in an individual case is subject to the discretion of the law enforcement agency,

prosecutor, or judge.  Child victims and witnesses have the following rights:

(1) To hav e explaine d in language e asily u nderstoo d by the c hild, all legal proc eedings a nd/or polic e investiga tions in

which the child may be involved.

(2) With respect to child victims of sex or violent crimes or child abuse, to have a crime victim advocate  from a crime

victim/witnes s program p resent at a ny prose cutorial o r defense  interviews  with the child victim .  This s ubse ction app lies if

practical and if the presence of the crime victim advocate does not cause any unnecessary delay in the investigation or

prose cution of the c ase.   The role  of the crime v ictim adv ocate  is to prov ide emo tional sup port to the c hild victim and  to

promote the child's feelings of security and safety.

(3) To be provided, whenever possible, a secure waiting area during court proceedings and to have an advocate or

support person remain with the child prior to and during any court proceedings.

(4) To not have the names, addresses, nor photographs of the living child victim or witness disclosed by any law

enforcement agency, prosecutor's office, or state agency without the permission of the child victim, child witness, parents,

or legal guardians to anyone except another law enforcement agency, prosecutor, defense counsel, or private or

governmental agency that provides services to the child victim or witness.

(5) To a llow an ad voca te to mak e reco mmendatio ns to the pros ecuting attorne y abou t the ability o f the child to co operate

with prosecution and the potential effect of the proceedings on the child.

(6) To  allow  an ad voc ate to  prov ide inf orma tion to  the co urt co ncerning t he child 's ab ility to  unde rstand  the natu re of t he

proceedings.

(7) To b e provid ed informatio n or appro priate refe rrals to so cial se rvice age ncies to a ssist the c hild and/or the c hild's

family with the em otional impa ct of the crime , the subs eque nt investigation, and ju dicial pro ceed ings in which the child is

involved.

(8) To allow an advocate to be present in court while the child testifies in order to provide emotional support to the child.

(9) To p rovide info rmation to the c ourt as to  the need for the  prese nce of other s upportiv e pers ons at the c ourt

proceedings while the child testifies in order to promote the child's feelings of security and safety.

(10) To allow law enforcement agencies the opportunity to enlist the assistance of other professional personnel such as

child protection services, victim advocates or pros ecutorial staff trained in the interviewing of the child victim.

(11) With resp ect to c hild victims o f violent or s ex crimes  or child ab use, to re ceive  either direc tly or through the child's

pare nt or gua rdian i f app ropria te, at t he time  of rep orting the  crime  to law  enforc eme nt offic ials , a writte n stat eme nt of the

rights o f child  victi ms a s pro vide d in this  chap ter.  T he writt en sta teme nt shal l inclu de the  name , add ress , and te lepho ne

number of a county or local crime victim/witness program, if such a crime victim/witness program exists in the county.

RCW 7 .69A.040 � Liability for failure to notify or assure child's rights
The failure to provide notice to a child victim or witness under this chapter of the rights enumerated in RCW

7.69A.030 shall not result in civil liability so long as the failure to notify was in good faith and without gross negligence. 

The failu re to mak e a rea sonable  effort to as sure that c hild victims a nd witnesse s are a fforded the  rights enumerate d in

RCW  7.6 9A. 030  shall  not res ult in c ivil lia bility  so lo ng as the  failu re to m ake  a rea sona ble e ffort wa s in goo d fait h and

without gross negligence.

RCW 7.69A.050 � Rights of child victims and witnesses
At the time o f reporting a crime  to law enforc ement officia ls and at the  time of the initial witne ss intervie w, child

victims o r child witness es of v iolent crimes , sex crimes , or child abu se and the  child's pa rents shall b e informed o f their

rights to not have the ir addres s disc losed  by any la w enforcem ent agency, p rosec utor's offic e, defens e cou nsel, or state

agency witho ut the permis sion of the c hild victim or the c hild's pare nts or legal gua rdian. T he addre ss may  be dis close d to

another law e nforcement a gency, pros ecuto r, defense c ounsel, or p rivate or go vernmental a gency that pro vides  servic es to

the child. Intentional dis closu re of an ad dress  in violation of this  sectio n is a misd emeano r.
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RCW 10.99.060 � Notification of victim of prosecution decision � Description of

criminal proce dures  available
The public attorney responsible for making the decision whether or not to prosecute shall advise the victim of that

decision within five days, and, prior to making that decision shall advise the victim, upon the victim's request, of the status

of the cas e.  No tification to the v ictim that charges  will not be filed  shall includ e a de scription o f the proce dures  availa ble

to the v ictim i n that ju risdi ction t o initia te a c riminal  proc eed ing.

[Note � This statute applies only when a domestic violence crime is committed by one family or household member against another. 

See RC W 10. 99.02 0 for definition o f domes tic violenc e crimes  and  � family or hou sehold m ember � ]
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3.3 Relations with expert witnesses
(a) a pros ecuto r should re spec t the indepe ndence o f a retained  expert and no t seek  to dictate  the formation o f the expert � s

opinion; a pros ecuto r should e xplain the role a s being an imp artial expe rt called to  aid the fac t finders

(b) unprofes sional co nduct to p ay exce ssive  fee to influe nce expe rt �s testimo ny or to fix fee c ontingent upon expe rt �s

testimony or result in the case

Excerpt from Commentary to ABA Standard
Advising the Expert Witness.   �  &Nothing should be done by a prosecutor to cast suspicion on the process of justice by

suggesting that the e xpert colo r an opinion to fa vor the interes ts of the pro secu tor. &The pro secu tor should  also e xplain

that the  expe rt is to  test ify in a cco rdanc e with the  stand ards  of the e xpert � s dis cipli ne witho ut rega rd to w hat is  bes t for the

prosecution. �

Fees to Experts.   � It is important that the fe e paid  to an expe rt not serve  to influence the  subs tance of the  expert � s

testimony. & �
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3.4 Decision to charge
(a) decision to institute criminal proceedings should be initially and primarily the responsibility of the prosecutor

(b) no arrest or search warrant should issue without the prosecutor �s approval absent exceptional circumstances

(c) prose cutor sho uld es tablish sta ndards a nd proce dures  for evalu ating compla ints to dete rmine whether to institu te

crimina l proc eed ings

(d) where law p ermits citize n to compla in directly to  judicial o fficer or grand ju ry, the citizen shou ld be req uired to

present the complaint for prior approval to the prosecutor

Excerpt from Commentary to ABA Standard
Initia tion by P rosec utor.     � Whatev er may hav e bee n feasible  in the past, mod ern conditions  require tha t the authority to

commence criminal proceedings be vested in a professional, trained, responsible public official. & �

Arrest Warrants and Search Warrants.   �  &The pro secu tor and po lice shou ld coop erate to e stablis h workable

procedures to this end. &The importance of the prosecutor �s approval of applications for arrest warrants applies with at

least the same force to applications for search warrants. & �

Screening Procedures.   �  &Vesting the primary responsibility for the decision to prosecute in the prosecutor �s office

requires  that orderly  proced ures b e esta blished fo r the scree ning of cases  initiated by  the police .  It is highly desirab le, as is

done  in som e of the  larger  pros ecu tion of fices , that a c ompl aint uni t and a n indict ment u nit se rve the se fu nctions . &If the

prosecutor �s screening processes are effective, acquittals should not be frequent.  In fact, a high acquittal rate is probably a

prime indicator of either inadequate exercise of discretion in making a charge or inadequate preparation for or presentation

at trial.  But it is the duty of the prosecutor to do justice, not merely to  �win � convictions. & �

Citizen Complaints.   �  &Where a  magistrate  has the po wer to iss ue a wa rrant on the comp laint of a citizen, it is d esirab le

that a p ublic  pros ecu tor ei ther end orse  the ma gistra te � s ap prov al or b e affo rded  the me ans o f reco rding his  or her re aso ns

for declining prosecution. �

SRA Charging and Plea Disposition Standards � RCW 9.94A.440(2) � Police

Investigation
A prosecuting attorney is dependent upon law enforcement agencies to conduct the necessary factual investigation

which must precede the decision to prosecute.  The prosecuting attorney shall ensure that a thorough factual investigation

has b een c ondu cted  befo re a d ecis ion to p rose cute  is ma de.   In ordina ry cir cums tance s the i nves tigatio n shou ld incl ude  the

following:  (1) The interviewing of all material witnesses, together with the obtaining of written statements whenever

possible; (2) The completion of necessary laboratory tests; and (3) The obtaining, in accordance with constitutional

requirements, of the suspect �s version of the events.

If the initial investigation is incomplete, a prosecuting attorney should insist upon further investigation before a

decision to prosecute is made, and specify what the investigation needs to include.

Exceptions.  In certain situatio ns, a criminal co mplaint may  be filed p rior to a co mplete inve stigation if (1) pro bable

cause exists to believe the suspect is guilty; (2) the suspect presents a danger to the community or is likely to flee if not

apprehended; or (3) the arrest of the suspect is necessary to complete the investigation of the crime.

If the exception to the standard is applied, the prosecuting attorney shall obtain a commitment from the law

enforcement agency to complete the investigation in a timely manner, and if the subsequent investigation does not produce

sufficient evidence to meet the normal charging standard, the complaint should be dismissed.

Citizen Complaint  
ÿÿ See CrRLJ 2. 1(c) for the pro cess  authorized u nder Wa shington law for a c itizen to institute a  criminal non-felony a ction where

the prosecuting authority has declined to proceed.

ÿÿ It is our office � s pos ition that CrRLJ 2 .1(c) is a  judicial u surpa tion of a legisla tive and e xecutive  function, and ac cordingly

violates  the sepa ration of po wers do ctrine.  We  have be en succ essfu l in getting citizen compla ints dismis sed b y our D istrict Co urt

bench based on this argument.  See Lorraine Kirtley v. Diane Frost, Carol Rainey, Michael Stowell, and Does 1-100, Kitsap C ounty

District Court No. 980000004.  A memorandum of authorities from the Kirtley case  is provid ed at 2.1 Prosecution authority to be

ves ted in a p ublic offic ial.
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Case Law � Agreement to Not Prosecute by Police
ÿÿ State v. Reed, 75 W n.A pp.  742 , 745 -46, 8 79 P .2d  100 0 (D iv. 1  199 4), review denied, 125 Wn.2d 1016 (1995) (defendant had

agreement with police to  �drop charges �  on some drug sales in return for his assistance in making narcotics arrests, but arrests did not

occu r; Held: abs ent evide nce of de trimental relianc e, agreeme nt not enforcea ble to pro hibit prose cutor from filing cha rges) �

[T]he prosecuting attorney was not a party to the agreement in this case.  We hold that the promise by police to "drop

charges" exceeded their authority and that, without the involvement of the county prosecutor, such an agreement cannot be

enforced as a contract. 

The police have no authority to make prosecutorial decisions.  The county prosecutor is charged with prosecution of

all criminal ac tions in which the sta te is a p arty.  RC W 36. 27.02 0(4). T he decis ion whether to file c riminal charges is

within the prosecutor's discretion.  State v. Judge, 100  Wn.2 d 70 6, 71 3, 67 5 P.2 d 21 9 (19 84) (c iting Bordenkircher v.

Hayes, 434 U. S. 357 , 365, 98 S .Ct. 6 63, 669 , 54 L.Ed.2 d 604 (1 978)).  T he prose cutor ma y make  enforcea ble agree ments

to reduce or dismiss charges, see State v. Sonneland, 80 Wn.2d 343, 494 P.2d 469 (1972), but because the police did not

first obtain the a pprova l or conse nt of the prose cutor, they ha d no authority  to enter into an e nforceab le agreem ent not to

prosecute Reed.  State v.  Hull,  78 Wn.2 d 984, 9 89, 481  P.2d 9 02 (197 1) (a polic e promis e that a co operativ e witness  would

not have to testify was held unenforceable because the police had no authority to grant such immunity). 

The  reco rd is s uffic ient to  esta blish t hat Sno homis h Cou nty pro sec utors  usu ally f ollow  charging r eco mmend ations

made by police pursuant to an agreement between the police and a confidential informant.  However, this practice does not

convert the police into agents having the power to legally bind the prosecutor to such agreements. 

Our holding does not mean that a defendant may never have a remedy if the police breach such a confidential

informa nt agree ment.   De pend ing on the na ture o f the po lice c ondu ct, an u nenforc eab le agre eme nt with po lice m ay b e the

bas is for  dism issa l unde r CrR  8.3 (b).  T he tria l cou rt prop erly a nalyze d Re ed's  motio n unde r CrR  8.3 (b) and  unde r the

doctrine o f detrimental re liance.  T he trial cou rt's finding that Reed  failed to e stablis h detrimental re liance ma de it

unnecessary for the court to decide the legal issue of whether the doctrine of detrimental reliance applies to such

police/informant agreements.  Reed has not assigned error to the court's finding that he failed to show detrimental reliance. 

Thus, we  are not req uired in this ca se to d ecide  whether the doc trine of detrime ntal reliance  should b e extende d to app ly to

such agreements.

Case Law � Defendant � s Constitutional Right to Notice of the Essential Elements of

the Crime � Leach/Kjorsvik  Motions
ÿÿ State v. Leach, 113 W n.2d 67 9, 782 P. 2d 552  (1989) ((1 ) public ind ecency  compla int was co nstitutionally d efective  for failure to

specify whether misdemeanor (victim 14 or older) or gross misdemeanor (victim under 14) was being charged and omitting essential

facts from  which defend ant could  have ma de su ch a dete rmination; Held:  co nviction on gross  misdeme anor reve rsed. (2 ) DWI.  He ld: 

misdeme anor citatio n describ ing offense cha rged as  � DWI �  and listing cod e sec tion violate d was c onstitutionally  sufficient,

conviction affirmed)

ÿÿ State v. Kjorsvik, 117 W n.2d 93 , 97, 812 P .2d 86  (1991) (1 � 
  robbery charge, where information alleged  �unlawful �  taking of

property from a person by force, but  failed to include  �intent � ,  information challenged for first time on appeal; Held:   �intent �  is a

case -created  necess ary elem ent of robb ery, but und er Kjor svik  post-verdict liberal construction rule,  � unlawful �  sufficiently gives

notice of intent, co nviction affirmed ) �

ISSUE ONE

 &All es sential ele ments of a  crime, statu tory or othe rwise, mus t be includ ed in a cha rging document in ord er to afford

notice to an accused of the nature and caus e of the accusation against him.

This co nclusion is  base d on cons titutional law a nd court ru le.   Co nst. art. 1, §  22 (ame nd. 10) pro vides  in part:

In crimina l pros ecu tions t he ac cus ed s hall hav e the ri ght ...  to de mand t he natu re and  cau se o f the

accusation against him, ...

U.S. C onst. ame nd. 6 prov ides in pa rt:

In all criminal prosecutions, the accused shall ... be informed of the nature and cause of the accusation;  ... 

CrR 2.1(b) provides in part that

the info rmatio n shall  be a  plain, c oncis e and  defini te writ ten st atem ent of t he es senti al fac ts co nstitu ting the

offense charged.  
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Although our robbery statute, RCW 9A.56.190, does not include an intent element, our settled case law is clear that

"intent to steal" is an essential element of the crime of robbery.  At issue is whether this nonstatutory element should have

been included in the information in order to fully inform the defendant of the accusation made against him.

In the case of State v. Leach, 113 Wn.2d 679, 689, 782 P.2d 552 (1989), we recently stated that "the 'essential

elements ' rule requ ires that a c harging docume nt allege fac ts sup porting every  element o f the offense, in ad dition to

ade qua tely i dentif ying the c rime c harged ".   T his co re hold ing of Lea ch req uires  that the  defe ndant b e ap prise d of the

elements of the crime charged and the conduct of the defendant which is alleged to have constituted that crime.  Leach

explains that merely reciting the statutory elements of the crime charged may not be sufficient.  

Becau se sta tutory langua ge may not ne cess arily define  a charge s ufficiently to a pprise a n accus ed with

reaso nable ce rtainty of the natu re of the ac cusa tion against that p erson, to the e nd that the acc used  may pre pare

a defense and plead the judgment as a bar to any subsequent prosecution for the same offense, mere recitation of

the statutory language in the charging document may be inadequate.  

Leach, 113  Wn.2 d at 6 88.    We ha ve re cently  reite rated  that it is  suffi cient t o cha rge in the  langua ge of a  stat ute if  the

statute defines the offense with certainty. &

The primary goal of the "essential elements" rule is to give notice to an accused of the nature of the crime that he or

she mus t be prep ared to d efend aga inst.   In Leach, we noted  that defenda nts are entitle d to be fu lly informed o f the nature

of the accusations against them so that they can prepare an adequate defense. 

It is neithe r reas onab le nor l ogica l to hol d that a  stat utory  elem ent of a  crime  is co nstitu tional ly req uired  in a cha rging

docum ent, but that an es sential co urt-impos ed ele ment of the crime  is not requ ired, in light of the fact that the p rimary

purpose of such a document is to supply the accused with notice of the charge that he or she must be prepared to meet.  

Statutory elements are, of course, easier to ascertain since the statutes are usually cited in the charging document, whereas

court-impo sed e lements mu st be d iscov ered throu gh at least c ursory le gal resea rch.   This c ourt has s tated that d efendants

should not have to search for the rules or regulations they are accused of violating. We therefore conclude that the correct

rule i s that  all es senti al ele ments  of an a lleged  crime  must  be inc lude d in the c harging do cume nt in ord er to a fford t he

accused notice of the nature of the allegations so that a defense can be properly prepared.

ISSUE TWO

 &Charging documents which are not challenged until after the verdict will be more liberally construed in favor of

validity than those challenged before or during trial.   We hold that, viewed in this light, the defendant in the present case

was  afford ed a deq uate  notice  of the na ture a nd ca use  of the c harge a gainst  him and  affirm hi s co nvicti on.

In this case, the de fendant did no t challenge the s ufficiency  of the charging doc ument until he ap peale d following his

conv ictio n at a ju ry tria l.   Be fore d iscu ssing w hether t he de fenda nt was  afford ed a deq uate  notice  of the e leme nts of t he

charge  agains t him, it is  first ne ces sary  to cla rify the  stand ard o f app ellat e rev iew to  be u sed  in suc h cas es.    Onc e aga in,

there also exists a significant split of authority among the divisions of the Court of Appeals on the standard of review for

challenges to a charging document first raised on appeal. 

A c hallenge  to the c onstit utiona l suff icienc y of a  charging d ocu ment ma y be  raise d initia lly on a ppe al. H owe ver, the

que stion p ose d here  is whe ther a d iffere nt sta ndard  of rev iew s hould  be a pplie d whe n, as he re, the a ccu sed  first ra ises  the

issue on appeal. &

A different standard of review should be applied when no challenge to the charging document has been raised at or

before tria l beca use o therwise the d efendant has  no incentive to  timely mak e suc h a challenge, sinc e it might only resu lt in

an amendment or a dismissal potentially followed by a refiling of the charge.  Applying a more liberal construction on

appeal discourages what Professor LaFave has described as "sandbagging".   He explains this as a potential defense

prac tice w herein t he de fenda nt reco gnizes a  defe ct in the  charging d ocu ment b ut fore goes  raisi ng it bef ore tr ial whe n a

successful objection would usually result only in an amendment of the pleading. 

Under this rule  of liberal c onstructio n, even if there is a n appare ntly missing ele ment, it may be  able to b e fairly

implied from language within the charging document.  Many cases utilize the Hagner [v. United States, 285 U.S. 427, 76

L.Ed. 861, 52 S.Ct. 417 (1932)] standard and hold that if the necessary facts appear in any form, or by a fair construction

can be found within the terms of the charge, then the charging document will be upheld on appeal. Thus, when an objection

to an indictment is not timely made the reviewing court has considerable leeway to imply the necessary allegations from

the language of the charging document. &

We here by ado pt the fede ral standa rd of libera l construc tion in favor of the v alidity of c harging docume nts where
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challenges to  the sufficie ncy of a c harging docume nt are initially rais ed after v erdict or o n appea l, but we further inc lude in

that s tanda rd bo th an es senti al ele ments  prong a nd an inq uiry i nto whe ther the re wa s ac tual p rejud ice.    Not  all of  the

federal c ases  appe ar to ove rtly require  both inquiries  but the lea ding case  of Hagner so suggests.   In addition, a number of

federal courts in dealing with this issue have gone on to question whether the accused was prejudiced by the inartful or

vague language in the charging document. 

A close reading of the federal cases shows that the federal standard is, in practice, often applied as a 2-prong test:  (1)

do the necessary facts appear in any form, or by fair construction can they be found, in the charging document;  and, if so,

(2) can the defendant show that he or she was nonetheless actually prejudiced by the inartful language which caused a lack

of notice?

The  stand ard o f revi ew we  here a dop t will re quire  at lea st so me la nguage  in the info rmatio n giving not ice o f the

allegedly missing element(s) and if the language is vague, an inquiry may be required into whether there was actual

prejudice to the defendant.   The second prong--allowing the defendant to show that actual prejudice resulted from inartful

or vague language--affords an added layer of protection to a defendant even where the issue is first raised after verdict or

on appe al.

The  first p rong of the  test --the lib eral c onstru ction o f the cha rging doc ument 's langu age--l ook s to the  face  of the

charging d ocu ment its elf.   T he se cond  or "p rejud ice"  prong o f the te st, how eve r, may l ook  bey ond the  face  of the c harging

doc ument  to de termine  if the a ccu sed  actu ally r ece ived  notice  of the c harges  he or s he mus t have  bee n prep ared  to de fend

against.  It is po ssible  that other circu mstance s of the cha rging process  can reas onably inform the  defenda nt in a timely

manne r of the  nature  of the c harges .   Thi s 2-p rong sta ndard  of rev iew s trike s a b alanc e:  on the  one ha nd it di sco urage s the

defense from postponing a challenge to the charge knowing the charging document is flawed;  on the other hand, it insures

that the State will have given fair notice of the charge to the defendant. &

We co nclude tha t the 2-prong sta ndard of p ostve rdict revie w enunciate d herein fairly b alances  the right of a

defenda nt to prope r and timely no tice of the a ccus ation against the  defenda nt and the right of the State  not to have b asica lly

fair convic tions ove rturned on de layed  postve rdict challe nges to the su fficiency o f a charging docu ment.

Applying this 2-prong standard of review to the present case, our first inquiry is whether the nonstatutory element of

"intent to steal" appears in any form, or by fair construction can be found in this information.   In this connection, we

observe that it has never been necessary to use the exact words of a statute in a charging document;  it is sufficient if words

conveying the same meaning and import are used. This same rule applies to nonstatutory elements. It is therefore not fatal

to an information o r compla int that the exact wo rds of a c ase la w eleme nt are not us ed;  the que stion in suc h situations  is

whethe r all the  word s us ed w ould  reas onab ly ap prise  an ac cus ed o f the el eme nts of t he crim e cha rged.    Word s in a

charging docum ent are rea d as a  whole, cons trued ac cording to co mmon sens e, and includ e facts  which are nec essa rily

implied. 

The State argues that the word "unlawfully" sufficiently alleges the intent to steal element of the crime of robbery.  

Authority is divided on whether the allegation that an act was done feloniously or unlawfully is a sufficient allegation of

crimina l intent.   This  inquir y turns  on the e leme nts of t he pa rticu lar cr ime c harged  and the  mea ning to be  deriv ed fro m the

language of the charging document. &

In State v. Hicks, 102  Wn.2 d 18 2, 68 3 P.2 d 18 6 (19 84), this  cou rt found  that inte nt to st eal w as a n ess ential  elem ent

of the crime of robbery and if the defendant thought (as was the explanation of the defendant in that case) that he was

merely retrieving his own property, that would have constituted a defense to the robbery charge.   Under the facts of Hicks,

the property taken by the defendant might have been his own property, hence the taking was arguably a lawful taking.  

Accordingly, this court reversed the conviction for failure of the information to include the "intent to steal" element of

robbery  and bec ause  of a refus al by the tria l judge to instru ct on this ele ment.

In the pre sent c ase , howev er, the i nforma tion cha rged tha t the de fenda nt unlaw fully , with forc e, and  agains t the

baker's will, took the money while armed with a deadly weapon.   It is hard to perceive how the defendant in this case

could have unlawfully taken the money from the cash register, against the will of the shopkeeper, by use (or threatened

use) of force, violence and fear while displaying a deadly weapon and yet not have intended to steal the money.   The case

before us is thus clearly distinguishable from Hicks.   Giving the information charging this defendant a liberal construction

in favo r of its  valid ity, rea ding it a s a w hole a nd in a c ommo n sens e ma nner, we  conc lude  that it d id info rm the d efend ant

of all the elements of robbery. 

Since we have determined that all of the essential elements of robbery were contained in the charging document, we

turn to  the se cond  prong o f the inq uiry a nd as k whe ther the  defe ndant ha s sho wn that he  was  nonethe less  preju dice d by  any
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vague or inartful language in the charge.   The defendant did not, and does not, make any argument that he had a claim of

right to the prope rty taken from  the cash re gister;  his defens e was s imply that he d idn't do it.   T he certifica te of prob able

cause stated that the defendant entered the donut shop at midnight, pulled a knife, held it to the baker's throat and stated,

"This is a robbery."   In the trial court's "to convict" instruction to the jury setting forth the elements of the offense that had

to be proved by the State, the common law intent element was included.   Under the facts of this case, we conclude that

there was  no prejud ice to the d efendant du e to any v ague or inartfu l language in the cha rging document.

Since we conclude that the robbery charge was sufficient to give the defendant reasonable notice of the elements of

the cha rge aga inst him, a nd that he  suffe red no  preju dice  from the  manne r in which t he crim e wa s cha rged, the re is no

reversib le error.

Conviction affirmed.

(Citations  omitted.) (F ootnotes  omitted.) 

ÿÿ State v. Kitchen, 61 W n.A pp.  915 , 812  P.2 d 88 8, review denied,  117 Wn.2d 1019 (Div. 3 1991) ( �you delivered controlled

subs tance �  not enough to co nvey guilty k nowledge, He ld:  convic tion revers ed).

ÿÿ State v. Sanchez, 62 Wn.App. 329, 814 P.2d 675 (Div. 3 1991) (Vehicular homicide, Held: causation sufficiently charged under

Kjor svik  liberal construction rule.)

ÿÿ State v. Dukowitz, 62 W n.A pp.  418 , 814  P.2 d 23 4 (D iv. 1  199 1), review denied, 118 W n.2d 10 31 (199 2) ( � simple a ssau lt �

convey s all ele ments, and nee d not include  stateme nt that assa ult charged is  not 1 � 
 , 2 �
  or 3 � 
 ;  �assault �  by definition includes

intentional act).

ÿÿ State v. Rhode, 63 W n.A pp.  630 , 821  P.2 d 49 2 (D iv. 1  199 1), review denied, 118 Wn.2d 1022 (1992) (attempted 1� 
  murd er, 

Held:  unde r Kjor svik  liberal co nstruction rule ,  � attempt �  encomp asse s sub stantial ste p).

ÿÿ State v. Zamora, 63 Wn.App. 220, 817 P.2d 880 (Div. 3 1991) (School zone enhancement elements must be plead and proven

bey ond a  rea sona ble  dou bt, He ld: s ente nce e nhanc eme nt rev ers ed) , abrogated on another ground by State v. Silva-Baltazar, 125

Wn.2d 4 72, 886  P.2d 1 38 (199 4) (Schoo l zone allegatio n is a sente ncing enhancement, not a  definition of an o ffense).

ÿÿ State v. Hopper, 118 W n.2d 15 1, 158-59 , 822 P.2 d 775 (1 992) ( Kjor svik  post-verdict liberal construction rule; Held:  (1)

 � assault �  includes the element of intent, and therefore construed liberally also includes the knowledge element which was an essential

element in this case, (2) technical defect by citing wrong statute is not of constitutional magnitude absent a showing of prejudice by

the defenda nt).

ÿÿ State v. Ferro, 64 Wn.App. 195, 823 P.2d 526 (Div. 1 1992) (Public indecency, where in space for crime description  � (See

notes � ) was inse rted, Held:  w hile docu ments may  be incorp orated b y referenc e,  � See note s �  not spec ific enough as  to what doc uments

are be ing incorporate d, convictio n reverse d).

ÿÿ State  v.  Graham, 64 Wn.A pp. 30 5, 824 P. 2d 502  (Div. 1  1992) (2 � 
  robbery, Held:  non-statutory element of ownership of

property  taken is s omeone  other than defe ndant is su fficiently co nveyed  by  � unlawfully �  under Kjor svik  liberal construction rule.)

ÿÿ State v. Sanders, 65 W n.A pp.  28, 8 27 P .2d  354 , review denied, 119 W n.2d 10 24 (Div . 1 199 2) (3 � 
  malic ious  misc hief whe re no

$$$ amount was alleged and defendant convicted of misdemeanor, Held: Leach distinguished since it is obvious that defendant was

charged with mis demea nor since no $ $$ allege d [$5 0 or more  is gross m isdeme anor], since  $$$ not a n element of mis demea nor 3 � 


maliciou s mischie f, conviction a ffirmed).

ÿÿ State v. Gallegos, 65 W n.A pp.  230 , 828  P.2 d 37 , review denied, 119 Wn.2d 1024 (Div. 1 1992) (Attempted 2� 
  rape, Held : 

engaging in intercourse is not an element of attempted 2 � 
  rape, co nviction affirmed ).

ÿÿ State v. Hartz, 65 Wn.A pp. 35 1, 828 P. 2d 618  (Div. 1  1992) (1 � 
  felony murd er by rob bery, Held : robbery  is ess ential elem ent,

but the ele ments of rob bery are  not, convictio n affirmed).

ÿÿ State  v.  Bryan t, 65 W n.A pp.  428 , 828  P.2 d 11 21, review denied, 119 W n.2d 10 15 (Div . 1 199 2) (2 � 
  felony murd er, Held: 

alternative  means o f proving unde rlying felony are  not eleme nts).

ÿÿ State v. Berglund, 65 W n.A pp.  648 , 829  P.2 d 24 7, review denied, 119 Wn.2d 1021 (Div. 1 1992) (Attempted 2 � 
  burglary,  He ld: 

 � attempt �  is sufficie nt to convey  subs tantial step  under Kjor svik  liberal co nstruction).

ÿÿ State v. Johnson, 119 W n.2d 14 3, 149-50 , 829 P.2 d 1078  (1992) (s evera l defenda nts charged w ith unlawful de livery of a

controlled  subs tance, and b efore trial u nsucce ssfully m oved to  dismiss  contending that the informa tions were  constitutio nally

defec tive bec ause  they only alle ged the de fendants  � unlawfully �  delivere d coc aine and d id not spe cify the de fendant knew  the identity

of the substance delivered; Held:  Unlawful delivery of a controlled substance has a necessary element of  � knowledge �  and under pre-

verdict s trict constru ction rule, co nvictions mu st be re verse d) �

 &Ne verthe less , when an i nforma tion is  challe nged p retria l, defe ndants  need  not sho w they  were  preju dice d by  miss ing

elements .   Whether a  defenda nt was pre judiced  by a de fective info rmation is only  to be c onsidere d if the information is

challenged for the first time after a verdict.   See Kjorsvik, 11 7 W n.2 d a t 10 6, 8 12  P. 2d  86 ;  State v. Hopper, 118 Wn.2d
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151, 155-56, 822 P.2d 775 (1992).   Were we to accept the probable lack of prejudice as a justification for finding these

informations s ufficient, we wo uld enco urage de fendants with q uestio nable cha rging documents  to defer the ir motions until

after  trial.    Suc h "sa ndba gging" is e xactly  what w e so ught to a void  by a llowing a  liber al co nstruc tion of  informa tions

challenged initially on appeal.  Kjorsvik, 117 Wn.2d at 103.   See United States v. Hooke r, 841 F. 2d 122 5, 1230  (4th Cir.

1988).

While it is true informations challenged for the first time after verdict are reviewed for validity under a liberal

standard, the same is not true for informations challenged, as these were, before trial.   See Kjorsvik, 117 Wn.2d at 105.  

The  charging d ocu ments  in thes e ca ses  are no t to be  exam ined to  dete rmine w hether t he mis sing el eme nts ap pea r in any

form, or by fair construction can be found, and the language must not be "inartful or vague" with respect to the elements of

the crime.   See Kjorsvik, at 10 6.   Ra ther, du e to the  conte xt of a p retria l chall enge, we  cons true t he cha rging langu age

stric tly;  be cau se e ach p etitio ner wa s sim ply c harged  with "u nlawfu lly de liver [ing] a  contro lled s ubs tance ", the

informations failed to contain language clearly suggesting the requisite criminal intent.   See Hooker, 841 F.2d at 1233

("[A] facial deficiency in [an information] is even more intolerable because the government had actual notice of the defect

well before trial ...").  We decline to find "unlawfully" has the same meaning and import as "knowingly";  "unlawfully",

standing alone , is insufficient.

Why the  State  did no t mov e to a mend t he infor matio ns in the se c ase s and  add , at lea st, that  eac h defe ndant k new the

substance delivered was cocaine is a mystery.   Whether motivated by obstinacy or advocacy, the State failed to take

advantage of CrR 2.1(e), which allows motions to amend an information at any time prior to the final verdict, as long as

substantial rights of the defendant are not prejudiced.   Amendments are liberally allowed, with continuances granted to a

defendant if necessary to prepare to meet the altered charge.  State v. Pelkey, 10 9 W n.2 d 4 84 , 49 0, 7 45  P. 2d  85 4 (1 98 7).    It

is obvious the State could easily have done so with little or no delay in the scheduled trials.

A bright line rule  mandating dis missal o f defectiv e informations  challenged b efore trial is  workab le and not und uly

harsh, given the liberal amendment rule and the ease with which prosecutors can discern the elements of most common

crimes.   See Kjorsvik, 117 Wn.2d at 102 n. 14, 812 P.2d 86.   In addition, such a rule will guide prosecutors and provide

them wi th an ince ntive t o se e to it  that the  charging d ocu ment is  cons titutio nally s uffic ient fro m the tim e of fi ling and

beyond.   This should result in fewer dismissals, since the prosecutors will presumably be more careful if they know an

error could result in dismissal of the charge.  Kjorsvik, 117 W n.2d at 1 19 (Utter, J. , dissenting).

(Bold emphasis added.)

ÿÿ State v. Sims,  119 W n.2d 13 8, 829 P. 2d 107 5 (1992 ) (posse ssion of a  controlled  subs tance with intent to ma nufacture  or delive r,

Held: that common-law element of "guilty knowledge," consisting of understanding of identity of product that is required for offense

of unlawful delivery of controlled substance, is not additional element which must be proved to convict of unlawful possession of

controlled  subs tance with intent to ma nufacture  or delive r controlled  subs tance, co nvictions a ffirmed) �

 &It is imposs ible for a p erson to intend  to manufac ture or de liver a co ntrolled su bstance  without knowing what he  or she is

doing.   By intending to manufacture or deliver a controlled substance, one necessarily knows what controlled substance

one p oss ess es a s one  who a cts i ntentio nally a cts k nowingly .   RC W 9A .08 .01 0(1)(a ) & (2 ).   Wit hout k nowle dge o f the

controlled substance, one could not intend to manufacture or deliver that controlled substance.   Therefore, there is no need

for an additional mental element of guilty knowledge.

Where o ne merely p osse sses  a controlle d sub stance w ithout the statu tory elem ent of intent, one is guilty  of simple

possession under RCW 69.50.401(d), absent unwitting possession.   See State v. Cleppe, 96 Wn.2d 373, 378-81, 635 P.2d

435  (198 1), cert. denied, 456 U. S. 100 6, 73 L.Ed. 2d 130 0, 102 S. Ct. 22 96 (198 2).

ÿÿ Auburn v. Brooke, 119 Wn.2d 623, 627, 635-40, 836 P.2d 212 (1992) (defendants charged by citation with disorderly conduct

and hit and run-atte nded; Held:  non-fe lony defe ndants charge d by cita tion or comp laint have c onstitutional right to notic e of all

esse ntial eleme nts of charge in the c harging docume nt, convictions re verse d without pre judice) �

 &The  ess ential  elem ents ru le ap plies  to all  charging d ocu ments , includ ing cita tions u sed  as fina l chargi ng doc ument s;  the

recitation of no more than a numerical code section and the title of an offense does not satisfy that rule unless such

abbreviated form contains all essential elements of the crime(s) charged. &

 &The citation in Brooke simply stated:

"9.40.010(A)(2) Disorderly Conduct."

It is not even apparent from the citation that the numerical section cited refers to the former Auburn City Code,

though the parties agree that it does. &

The  City  of A ubu rn conc ede s that  the cit ation d id not s pec ify the  elem ents o f the of fense  allege d in the c itatio n.
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 &Mr. Wa ndler argues  that the citation is sued  to him, also u sed a s the final charging doc ument, was a  compla int and not a

citat ion sinc e he re fuse d to s ign it--and  also  bec aus e it wa s initia led b y a c ity at torney  as w ell as  being s igned b y the is suing

police officers.

The critical difference between a citation and a complaint is that a citation is issued by a police officer whereas a

compla int is issue d and signed  by a pro secu tor. An offic er is allow ed to is sue a  citation withou t prior app roval of a

prosecutor, and when signed and certified by the officer and properly filed, it is deemed a lawful complaint for the purpose

of initiating prosecution. The signature of the accused thereon is just a promise to appear and allows an officer to release

the individual based on that promise. 

The charging document in the Leach  cas e (Elv ersto n porti on) wa s als o uns igned b y the a ccu sed  and s igned b y bo th a

pros ecu tor and  the is suing p olice  offic er.   In Lea ch, we t reate d that d ocu ment a s a c itatio n rather  than a c ompl aint.   T he

Court o f Appe als de cision in Wa ndler corre ctly conc luded tha t lack of the  defenda nt's signature a nd the pres ence of a

pros ecu tor's  initials  did no t conv ert the  charging d ocu ment fro m a c itatio n into a c ompl aint.   H owe ver, a s note d, ev en a

citation must comport with the essential elements rule.

The charging document in Wandler stated:

"11.56.420 Hit/Run;  Attended".

The parties agree the numerical citation refers to the Seattle Municipal Code. &

The City of Seattle also concedes that the citation did not specify the elements of the alleged offense.

 &Apply ing the first prong of Kjor svik , it is appa rent from the rec ord that in eac h of the cas es be fore us the  necess ary

elem ents o f the of fense s all eged  do no t app ear in a ny form  in the cha rging doc ument s.   He nce, we  do no t reac h the se cond

or prejud ice prong of Kjor svik .   And since the essential elements rule applies to misdemeanor and gross misdemeanor

citations, the citations herein are defective as final charging documents and the convictions based thereon must be reversed

and the charges dismissed without prejudice.

 &Furthermore, even if a conviction is reversed due to an insufficient charging document, the result is a dismissal without

preju dice  to the r ight of the  munic ipali ty or s tate t o rec harge a nd retr y if it s o cho ose s.   O ur sta te and  fede ral co nstitu tions

both permit retrial after a conviction is reversed due to a defect in a charging document. Similarly, statutes of limitation

usually do not bar recharging a defendant whose conviction has been reversed due to a defective charging document. 

Based on the foregoing, petitioner James A. Brooke's conviction for disorderly conduct and petitioner Casper S.

Wandle r's convic tion for hit and run driv ing are revers ed and re manded  for dismis sal of the c harges withou t prejudic e to

the refiling of the charges against them.

ÿÿ State v. Davis, 119 W n.2d 65 7, 663, 83 5 P.2d  1039 (1 992) (4 � 
  assa ult.  Held : Kjor svik  post-ve rdict libera l construc tion rule; (1) 

 � assault �  reasonably includes the non-statutory element of intent, (2) common law methods of committing assault are not elements,

convictio n affirmed).

ÿÿ State v. Plano, 67 Wn.A pp. 67 4, 838 P. 2d 114 5 (Div.  1 1992 ) (4 � 
  assa ult, Held:  name  of victim is  not an eleme nt).

ÿÿ State v. Simon, 120 W n.2d 19 6, 840 P. 2d 172  (1992) (P romoting pros titution of pers on under 18 , Held: age is  a neces sary

element, and u nder Kjor svik , dismiss ed without p rejudice ).

ÿÿ State v. Craven, 67 Wn.A pp. 92 1, 841 P. 2d 774  (Div. 1  1992) (3 � 
  assault; Held:  �assault �  sufficient to allege intent under

Kjor svik  liberal co nstruction).

ÿÿ State v. Schaffer, 120 W n.2d 61 6, 845 P. 2d 281  (1993) (3 � 
  maliciou s mischie f over $5 0 amend ed be fore state  rested  to

misdeme anor charge to  conform with pro of, Held:  am endment cha rging lesser de gree befo re state  rested  proper).

ÿÿ State v. Gurrola, 69 W n.A pp.  152 , 848  P.2 d 19 9, review denied,  121 Wn.2d 1032 (Div. 3 1993) (sexual gratification is not an

element o f child rape ).

ÿÿ State v. Armstrong, 69 W n.A pp.  430 , 848  P.2 d 13 22, review denied,  122 Wn.2d 1005 (Div. 1 1993) (after jury selected, defense

moved  to dismis s, state s ought to ame nd to add  esse ntial eleme nt and defens e obje cted, trial c ourt refus ed to a llow amend ment, Held: 

defense  objec tion to amend ed informatio n was invited  error, and co urt will not revie w on app eal.).

ÿÿ State v. Johnson, 69 Wn.App. 935, 851 P.2d 701 (Div. 1 1993) (Delivery of controlled substance: Held:  � unlawful �  implies

guilty knowle dge unde r Kjor svik  liberal co nstruction).

ÿÿ Seattle v. Lewis, 70 W n.A pp.  715 , 718 -19,  8 55 P .2d  327  (Div . 1 1 993 ), review denied, 123  Wn.2 d 10 11 (1 994 ) (Held : chargi ng

docum ent need not a llege abs ence of d efense).

ÿÿ State v. VanValkenburgh, 70 Wn.A pp. 81 2, 856 P. 2d 407  (Div. 3  1993) (2 � 
  maliciou s mischie f, Held: name o f spec ific prope rty

owner not an e lement).
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ÿÿ State v. Valdobinos, 122 Wn.2d 270, 284-88, 858 P.2d 199 (1993) (Conspiracy to deliver controlled substance, Held:  conspiracy

does  not include gu ilty knowled ge eleme nt).

ÿÿ State v. Cozza, 71 Wn.A pp. 25 2, 858 P. 2d 270  (Div. 3  1993) (Indec ent liberties , child victim � s inability to  spec ify exact d ate

over 3 year period does not violate due process by depriving defendant of reasonable opportunity to raise alibi defense, conviction

affirmed).

ÿÿ State v. Wallway, 72 W n.Ap p. 4 07, 8 65 P .2d  531  (Div . 2 1 994 ) (Unlaw ful ma nufac ture o f contr olled  sub stanc e, Hel d: as sumi ng

knowledge  is an elem ent,  � unlawful �  and  � manufactu re �  sufficiently  convey  mens rea  under Kjor svik  liberal construction, conviction

affirmed).

ÿÿ State v. Arseneau, 75 W n.A pp.  747 , 879  P.2 d 10 03 (D iv. 1  199 4), review denied, 126 Wn.2 d 1006  (1995) (1 � 
  incest, Held : a

des cend ent b eing u nder  age 1 8 is  a de fens e, bu t not a n ele ment o f the c rime , Kjor svik  liberal co nstruction).

ÿÿ State v. Roberts, 76 W n.A pp.  192 , 883  P.2 d 34 9 (D iv. 1  199 4), review denied, 126 Wn.2d 1011 (1995) (Drug burn statute, Held:

information charging defendant with offering to deliver controlled substance and delivering another substance sufficient under

Kjor svik  liberal co nstruction to c onvey e lement of de livery of no n-controlled s ubsta nce).

ÿÿ State v. Vangerpen, 125 Wn.2d 782, 787-91, 794-95, 888 P.2d 1177 (1995) (defendant charged with attempted 1� 
  murder, but

information lacked the necessary element of premeditation, defendant moved to dismiss after the state rested; Held: Johnson pre-

verdict strict construction rule applies, and conviction reversed without prejudice for state to refile charges)

 &We have repeatedly and recently insisted that a charging document is constitutionally adequate only if all essential

elements of a crime, statutory and non-statutory, are included in the document so as to apprise the accused of the charges

against him or her and to allow the defendant to prepare a defense. This "essential elements rule" has long been settled law

in Wa shington a nd is b ase d on the  fede ral and  stat e co nstitu tions a nd on c ourt ru le. M erely  citing to  the pro per s tatut e and

naming the  offens e is i nsuffi cient t o cha rge a c rime u nless  the nam e of the  offens e ap prise s the d efend ant of a ll of the

ess ential  elem ents o f the cr ime.  Error i n a nume rical  stat utory  citat ion is no t reve rsibl e erro r unles s it pr ejud iced  the

accused.

The  instru ctions  in this c ase  prop erly i nstruc ted the  jury o n all the  elem ents o f the cr ime o f atte mpte d mur der in t he

first d egree .  How eve r, prop er jur y instr uctio ns ca nnot cu re a d efec tive i nforma tion.  J ury ins truct ions a nd cha rging

documents serve different functions.

Although this court has recently liberalized the standard of review for charging documents which are first challenged

on appeal, no decision has questioned the constitutionally mandated rule that all essential elements of a charged crime must

be inc lude d in the c harging do cume nt. In this c ase , the su fficie ncy o f the Inform ation w as c hallenge d prio r to ve rdict  and

theref ore the  liber alize d sta ndard  of rev iew a nnounc ed in State v. Kjorsvik, 117 Wn.2d 93, 812 P.2d 86 (1991) does not

apply.

With the "essential elements rule" in mind, the issue in the present case is whether the information was amended too

late i n the tria l proc ess .  The  ame ndment  here o ccu rred a fter b oth the S tate a nd the d efend ant had  reste d their  cas es.   The

amendment of informations is controlled by former CrR 2.1(e) and cases interpreting that rule.  Former CrR 2.1(e) states:

The court may permit any information ... to be amended at any time before verdict or finding if substantial rights of

the defendant are not prejudiced.

In State v. Pelkey, 109 Wn.2d 484, 491, 745 P.2d 854 (1987), this court held that an information may not be amended

after the State has rested its case in chief unless the amendment is to a lesser degree of the same crime or a lesser included

offens e.  A ny othe r ame ndment  is de eme d to b e a v iolat ion of t he de fenda nt's ar ticle  1, § 2 2 (am end.  10) right  to de mand

the nature and cause of the accusation against him or her.  The Pelkey majority s tated that s uch a vio lation nece ssarily

prejudices this substantial constitutional right within the meaning of CrR 2.1(e).  This court therefore held that the trial

court co mmitted rev ersible  error when it allo wed a m idtrial ame ndment from the c rime of bribe ry to the crime  of trading in

special influence.

In Pelkey, we pointe d out that the a mendment of a n information to cha rge a differe nt crime after tria l has begu n is

mu ch m ore  lik ely  to c au se  pre jud ice  to a  de fen da nt th an i s a  pre -tri al a me ndm ent  whi ch s hou ld b e li be ral ly g ran ted .  In

Pelkey,  we explained that all the pretrial motions, voir dire of the jury, opening argument, questioning and cross

exam inatio n of witne sse s are  bas ed o n the pre cise  nature  of the c harge a lleged  in the info rmatio n.

In State v. Markle, 118  Wn.2 d 42 4, 82 3 P.2 d 11 01 (1 992 ), the tria l cou rt had a llowe d an a mendm ent of t he cha rge

from the crime o f statutory  rape to ind ecent libe rties after the  State had  rested  its cas e.  The  State ac knowledge d that in

Pelkey this court held it is automatic reversible error for a trial court to allow the midtrial amendment of an information

after the State has rested where the amended charge is a crime that is neither a lesser included offense nor an offense of
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less er de gree.   In Mark le,  the State asked us to overrule Pelkey to the extent of that ho lding.  We u nanimously  declined  to

overrule Pelkey and held that the  midtrial ame ndment was , under Pelkey,  "reversible error per se even without a defense

showing of prejudice."  Mark le, 118 Wn.2d at 437.

In State v. Schaffer, 120  Wn.2 d 61 6, 84 5 P.2 d 28 1 (19 93), we  dec lined t o find a ny pe r se ru le pro hibiting

ame ndment s du ring the p rese ntatio n of the S tate' s ca se.   We e xplaine d in Schaffer that Pelkey only prohibits  amendme nts

after the State has rested its case because the likelihood of prejudice is so great.  We reiterated the bright line Pelkey  rule in

Schaffer when we  expla ined tha t "[t] here is  no nee d to re draw  the line  esta blishe d in Pelkey to a point earlier in the criminal

process."  Schaffer, 120 Wn.2d at 622.

In this case, the Sta te argues  that this cou rt should hold  that Pelkey does not prevent the State from amending an

informa tion whe n the am endme nt corr ects  an omi ssio n of a s tatut ory e leme nt when the  defe ndant c annot s how a ny

preju dice  from the  ame ndment .  As  noted  abo ve, we  rejec ted thi s argu ment in Pelkey and a gain in Mark le;  we again do so

here.

The  State  argue s that  the om issi on of the  elem ent of " prem edita tion" w as o nly a " scriv ener's " erro r and re lies  on the

case s which hold that te chnical de fects c an be reme died mid trial.  Co nvictions ba sed o n charging docume nts which contain

only technica l defects  (such as  an error in the sta tutory cita tion number o r the date o f the crime or the  spec ification of a

different manner of committing the crime charged) usually need not be reversed. However, omission of an essential

statutory  element c annot be c onsidere d a mere  technical e rror.  Some times erro rs made  in charging docume nts are

oversights in omitting an element of the crime, but for sound policy reasons founded in our state and federal constitutions,

this court has nonetheless consistently adhered to the essential elements rule. 

In the present case, the information alleged only intent to cause death, not premeditation.  Therefore, the State failed

to charge one of the statutory elements of first degree murder and instead included only the mental element required for

sec ond d egree  murd er.  T he Sta te se eks  to dis tinguis h Pelkey and Mark le on the bas is that in those c ases  the State s ought to

change the crime charged after the State had rested, while in this case the State merely seeks to add an essential element. 

The falla cy in this argume nt is that by a dding an elem ent, the State c hanged the crime  charged from  attempte d murde r in

the second degree to attempted murder in the first degree.

This  cou rt dre w a b right line in Pelkey, which we  adhe red to  in Mark le and in Schaffer.   The  rule t hat any

ame ndment  from o ne crim e to a  diffe rent cr ime a fter the  State  has re sted  its c ase  is pe r se p rejud icial  error ( unles s the

change  is to a  less er incl ude d or le sse r degre e crim e) pro tects  the co nstitu tional  right of the  acc use d to b e infor med o f the

nature  of the o ffense  charge d.  A  change  in the ru le wo uld ne ces sita te a re vers al of b oth Pelkey and Mark le and this we

decline to do. &

 &When a conviction is reversed due to an insufficient charging document, the result is a dismissal of charges without

prejudice to the right of the State to recharge and retry the offense for which the defendant was convicted or for any lesser

included offense. &

 &We d ecline  the invi tatio n to find  the de fenda nt guilty  of att empt ed mu rder i n the se cond  degre e, be cau se tha t is not  the

crime which the ju ry found the d efendant had  committed .  In a case  where there is  sufficient e vidence  to supp ort the jury's

verd ict, as  the tria l cou rt rule d there  was  here, it  woul d be  a us urpa tion of  the jur y's fu nction f or an a ppe llate  cou rt to find

the de fenda nt guilty  of a d iffere nt crime  than that  retur ned in the  jury's  verd ict.  A dditi onally , it wou ld res ult in o verru ling

the recent cases from this court discussed above.  If we were to remand for imposition of a conviction of attempted murder

in the second degree, it would set a troublesome precedent.  If we were to so rule, then in a future case, no matter how

serious the crime, if the charging document omitted one or more elements of a more serious crime and inadvertently listed

only the  elem ents o f a mino r crime , the ap pella te co urt wo uld ha ve to  rema nd for im pos ition o f a se ntence  for only  the

minor crime.  N o prece dent has b een cited  or locate d for suc h a result.   This co urt and the United  States  Suprem e Co urt

have consistently held that the State is not foreclosed from refiling charges when a conviction is reversed because of an

insufficient cha rging document.

Additio nally, it is pos sible for a  charging docum ent to inadve rtently omit one  or more e lements o f the crime so ught to

be charge d and su ccee d in charging no crime a t all.  In that case , under existing law, the d efendant c ould be  recharged  with

the cri me or iginally  sou ght to be  charge d. It wo uld re sult i n an ano malo us s ituat ion if we  acc epte d the re que st tha t the

defendant be convicted of only attempted murder in the second degree in this case.  In future cases, an information which

happ ened  to cha rge a le sse r crime  than inte nded  by the  State  woul d res ult in the  defe ndant b eing se ntence d only  on the

less er cri me.  H owe ver, a  reve rsal o f a co nvicti on ba sed  on an info rmatio n which c harged  no crim e at a ll wou ld res ult in a

dismissal that allowed the State to refile corrected charges.  We cannot countenance such an anomalous result.  We refuse
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the de fenda nt's re que st to r ema nd this c ase  for imp ositi on of s entenc e for t he crim e of a ttemp ted m urde r in the s eco nd

degree.   Rather, we rev erse the d efendant's c onviction and  dismiss  the charges w ithout preju dice to the  right of the State to

recharge and retry if it so chooses.

(Footnotes omitted.)

ÿÿ State v.  Brett,  126  Wn.2 d 13 6, 15 4-55 , 892  P.2 d 29  (199 5), cert. denied, 516 U.S. 1121, 133 L.Ed.2d 858, 116 S.Ct. 931 (1996)

(Held: aggrav ated c ircumsta nces are  not eleme nts of the crime , but rather aggrav ation of pe nalty facto rs).

ÿÿ State v. Holland, 77 W n.A pp.  420 , 891  P.2 d 49  , review denied, 127 Wn.2 d 1008  (Div. 3  1995) (C hild molesta tion with 3 cou nts

alleged o ver 3 s epara te period s of time, He ld: defend ant given ade quate  notice of 3  charges a nd 3 time pe riods, sta te not requ ired to fix

an ex act  time  of of fens e whe n it ca nnot re aso nabl y do  so, Kjor svik  liberal co nstruction).

ÿÿ State v. Tang, 77 W n.A pp.  644 , 893  P.2 d 64 6, review denied, 127 Wn.2d 1017 (Div. 1 1995) (Vehicular homicide. Held:

information alle ging defendant dro ve D UI and thereby c ause d dea th is sufficie nt under Vangerpen strict construction to advise

defenda nt of the need to  prove a  caus al connec tion betwee n driving and dea th).

ÿÿ State v. Rodriguez, 78 W n.A pp.  769 , 771 , 898  P.2 d 87 1 (D iv. 1  199 5), review denied,  128 Wn.2d 1015 (1996)  (Held:  rule that

right to be informed of nature of charges is not violated when defendant is found guilty as accomplice even though information did not

express ly charge a iding or abetting or re fer to other pe rsons ap plies with e qual forc e following ame ndment to ac complic e liability

statute ).

 &An acc used  has a co nstitutional right to be  informed of the na ture of the c harges agains t him or her.  Wa shington courts

have held  that this right is not viola ted when a d efendant is  found guilty a s an acc omplice  even thou gh the information did

not expressly charge aiding or abetting or refer to other persons.  See, e .g., S tate v. D aven port,  100 Wn.2d 757, 764-65, 675

P. 2d  12 13  (19 84 );  State v. Carothers, 84 W n.2d  256 , 260 , 525  P.2 d 73 1 (19 74), overruled on other grounds, State v.

Harris, 10 2 W n.2 d 1 48 , 68 5 P .2 d 5 84  (19 84 );  State v. Frazier, 76  Wn. 2d  37 3, 3 75 -77 , 45 6 P .2 d 3 52  (19 69 );  State v.

Thompson,  60 Wn.A pp. 66 2, 666, 80 6 P.2d  1251 (1 991).

ÿÿ State v.  Bacani,  79 W n.A pp.  701 , 703 , 902  P.2 d 18 4 (19 95), review denied, 129 Wn.2d 1001 (1996) (Held:  attempted 1� 


robb ery ha s an e sse ntial no nstat utory  elem ent that  owne rship o f the pr ope rty ta ken w as in s ome p erso n other t han the d efend ant, and

under Vange rpen pre-v erdict s trict constru ction rule,  � unlawful �  and  � steal �  do not co nvey es sential nonsta tutory ow nership ele ment,

convictio n reverse d and dis missed  without preju dice to re file).  No te Jud ge Gros se � s concu rring opinion conce rning the 1903 au thority

that  � steal �  does  not include the  property  was ow ned by s omeone  other than the defe ndant �

 &The  reas oning su ppo rting the 1 903  dec ision i n State v. Morgan, 21 W ash.  226 , 71 P. 2d 7 23 (1 903 ), is as  dea d as  the

judges w ho authored  it.

ÿÿ State v. Tunney, 129 W n.2d 33 6, 340-41 , 917 P.2 d 95 (19 96) (3 � 
  ass ault, H eld: w ithout  dec iding whe ther kno wled ge that t he

victim is a  police o ffice is an e lement, convic tion affirmed u nder Kjor svik  liberal co nstruction rule ) �

 &In this case, the informa tion omitted the  element that M r. Tunney  knew the vic tim was a  police o fficer.  We  agree with

the C ourt o f Ap pea ls tha t the info rmatio n was  nonethe less  suffi cient u nder the  liber al co nstruc tion ru le be cau se k nowle dge

of the victim's status can be fairly implied from the information.  An information that alleges assault can be fairly construed

as also alleging the mental element of intent or knowledge.  Hopper, 118 Wn.2d at 158-59.   When the crime is defined by

an ac t and re sult, a s in this  cas e, the m ental e leme nt rela tes t o the re sult a s we ll as  the ac t.  He re, the m ental e leme nt

(knowledge ) relates to  both the ac t (assa ult) and the res ult (ass ault of a p olice offic er).  Mo reover, the c harge spe cifically

refers to the victim's status in three separate places and states the victim was "a law enforcement officer who was

performing officia l duties a t the time of the a ssau lt."   Cle rk's Pap ers at 1 5.  It can be fa irly implied fro m the referenc es to

the victim as a police officer and the use of the term assault that knowledge of the victim's status is an element of the crime. 

Under the liberal construction, Mr. Tunney was given sufficient notice of the charge.

ÿÿ State v.  Hull,  83 W n.A pp.  786 , 800 , 924  P.2 d 37 5 (D iv. 3  199 6), review denied, 131 Wn.2d 1016 (1997) (state amended after

resting to allege  a statu tory elem ent, Held: pe r se reve rsible to a llow state  after resting to a mend to ad d an uncharge d eleme nt,

dismiss ed without p rejudice ) �

 &The Pelkey court articulated a bright-line rule:  "A criminal charge may not be amended after the State has rested its case

in chief unless the amendment is to a lesser degree of the same charge or a lesser included offense."  Id. a t  491 .    An

amendment under these circumstances is reversible error per se, and the defense is not required to show prejudice.  State v.

Markle, 11 8 W n.2 d 4 24 , 43 7, 8 23  P. 2d  11 01  (19 92 );  cf. State v. Schaffer, 120 Wn.2d 616, 621, 845 P.2d 281 (1993)

(distinguishing betwe en mid-trial am endments b efore and  after the clo se of the S tate's c ase in chie f).

The State argues the bright-line Pelkey rule s hould  not ap ply in t his ca se, b eca use  the fina l ame ndment  of the

information did not allege a new and different crime, but merely added the word "required," which had been omitted

inadvertently in the earlier informations.
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The  Sup reme  Cou rt reje cted  this a rgume nt in State v. Vangerpen, 125 Wn.2d 782, 888 P.2d 1177 (1995), in which an

information purporting to allege attempted first-degree murder inadvertently omitted the statutory element of

prem edita tion.

ÿÿ State v. Williamson, 84 Wn.App. 37, 924 P.2d 960 (Div. 2 1996) (Obstructing a public servant by hinder, delay, obstruct charged

for defendant �s statement that he was Christopher Columbus, Held: evidence did not prove conduct of hinder, delay or obstruct, but

uncharged a lternative me ans of fals e state ment, revers ed ev en under Kjor svik  liberal co nstruction, and d ismisse d without pre judice).

ÿÿ State v. Chaten, 84 Wn.App. 85, 925 P.2d 631 (Div. 1 1996) (defendant moved to dismiss 2� 
  assault charge after state rested,

claiming nece ssary  element o f intent not included  in information; Held:  Vangerpen pre-v erdic t stric t cons truct ion rul e ap plies , and

eve n though 2 � 
  assault has a necessary element of intent, the term  � assault �  is commonly understood as an intentional act, so

convictio n affirmed).

ÿÿ State v. Ralph, 85 Wn.A pp. 82 , 930 P.2 d 1235  (Div. 3  1997) (d efendant mo ved to d ismiss the ft of a firearm c harge after bo th

sides  had reste d challenging the su fficiency o f the charging docu ment; Held:  Vangerpen pre-verd ict strict co nstruction rule  is

controlling and information strictly construed, information alleging defendant did  � steal �  firearms was inadequate to set forth essential

elements of (1) ownership by someone other than the defendant and (2) an intent to deprive, conviction reversed and dismissed

without preju dice to re file).

ÿÿ State v. Bandura, 85 W n.A pp.  87, 9 4-97 , 931  P.2 d 17 4, review denied, 132 Wn.2d 1004 (Div. 2 1997) (defendant asserted that

he had a right to be not be tried on lesser included offenses until he knowingly and voluntarily consented on the record, and that since

he did not waive this right on the record, he received ineffective assistance of counsel when his attorney submitted lesser included

offense instructions; Held:  a defendant has no constitutional right to be tried only for the specific offense charged since he has notice

not only of the s pecific o ffense, but o f any less er include d offense s) �

 &The  cons titutio n doe s not s upp ort Ba ndura 's pre mise .  Al though a n acc use d has  a co nstitu tional  right to no tice o f the

crime with which he o r she is cha rged, this right does  not include a  right to be tried fo r only the spe cific crime  charged, or,

concom itantly, a right not to be trie d for a les ser includ ed offens e.  Bec ause  a defe ndant is de emed to  have notic e not only

of the s pec ific c rime c harged , but a lso o f any le sse r inclu ded  offens es, the  right to no tice i s only  a right to  be tri ed o n a

charge  "co ntained  in" the ind ictme nt or info rmatio n.  It prec lude s the S tate f rom c harging one  offens e and  then co nvicti ng

"of a separate and distinct or a nonincluded offense."  It does not, however, preclude the State from charging one offense

and then convicting of a lesser included offense.

Add itiona lly, his tory a nd the c ase  law re fute B andu ra's p remis e.  "A t com mon la w the ju ry wa s pe rmitte d to fi nd the

defendant guilty of any lesser offense necessarily included in the offense charged."  The purpose was to aid the prosecution

when its proo f failed to e stablis h some e lement of the s pecific c rime charged . Congres s cod ified the co mmon law by  statute

in 1872, and by court rule in 1944. Washington Territory codified the common law in 1854 and 1881, and Washington

State codified it again, at least partially, in 1909. Today, as a general rule, a court can give an otherwise appropriate lesser

included  offense ins truction on req uest o f either the state  or the acc used , or even on the c ourt's ow n initiative. C learly, this

histo ry is  inco nsis tent w ith the  acc use d's  havi ng a right  to b e trie d onl y on t he sp eci fic c rime  char ged, o r, co nver sel y, a

right not to  be tri ed o n a les ser inc lude d offe nse.   We c onclu de tha t Band ura's  prem ise i s fals e, and  that not hing in the

prese nt record indic ates ineffe ctive a ssista nce of co unsel.

(Bold emphasis added.) (Footnotes omitted.)

ÿÿ State v. Medlock, 86 W n.A pp.  89, 9 35 P .2d  693 , review denied, 133 W n.2d 10 12 (Div . 3 199 7) (defend ant moved  prior to

verd ict to  dism iss i nforma tion cha rging 1 � 
  felony murder with robbery as the felony, or in the alternative 2� 
  felony murd er, with

assa ult as the fe lony, claiming that the informa tion was d efective  since it did  not list the ele ments of the p redicate  felonies; Held : 

elements  of underly ing felonies are  not eleme nts of the crime  of felony mu rder, convic tion affirmed. ) �

 &When an information is challenged pretrial it is strictly construed.  State v. Johnson, 119 Wn.2d 143, 150, 829 P.2d 1078

(199 2).  A n informa tion is  insuff icient  when it d oes  not se t forth a ll the ne ces sary  elem ents o f a cha rge.  Id.  In Was hington,

the eleme nts of the unde rlying felony are  not eleme nts of the crime  of felony mu rder.  A lthough the underly ing crime itself

is an elem ent in felony murd er, the defend ant is not ac tually cha rged with that crime .  The p redicate  felony is a  subs titute

for the mental state which the prosecution would otherwise be obligated to establish.  The information did not have to set

forth the eleme nts of either of the  predica te felonies  to be s ufficient.  T hus, the cou rt did not err in de nying the motion to

dismiss.

(Citations omitted.)

ÿÿ State v. Taylor, 91 W n.A pp.  606 , 958  P.2 d 10 32 (D iv. 2  199 8), review granted, 137 W n.2d 10 07 (199 9) (Fourth de gree ass ault,

where charging do cument faile d to includ e  � intent �  element; Held : charging docum ent defec tive, convic tion revers ed).

ÿÿ State v. Moavenzadeh, 135 Wn.2d 359, 956 P.2d 1097 (1998) (Ten of 18 possession of stolen property, theft and conspiracy
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convictions reversed; Held: possession of stolen property includes nonstatutory element of knowledge property is stolen, allegation of

theft in second, without any mention of value of property stolen, is insufficient, and conspiracy charge requires allegation of an

agreeme nt to commit a  crime and the  taking of a s ubsta ntial step to wards the  comple tion of that agree ment).

Kitsap Prosecutor � s Office � Sample Follow-up Request
OFFICE OF THE

KITSAP COUNTY PROSECUTING ATTORNEY

Russell D. Hauge, Prosecuting Attorney

Crim inal &  Adm inistra tive D ivisi ons

Kitsap County Courthouse, 614 Division Street, MS-35

Port Orchard, Washington  98366-7148

(360) 337-7174; Fax No. (360) 337-4949

Bremerton Municipal Court Division

239 Fourth Street

Bremerton, Washington  98337

(360) 478-2334; Fax No. (360) 478-2303

R E Q U E S T EQUEST E Q U E S T  F O R EQUEST FOR F O L L O W - U P UP I N V E S T IG A T I O N

r Bainbridge Island PD. 

Fax # (206) 780-8596
r Humane Society. 

Fax # 698-9668
r Suquamish PD.  

Fax # (360) 598-4414

r Bremerton PD (Det. ______

_____ _____ __) Inter-office ma il
r KCSO.  Inter-office mail.  MS-37 r WSP.  

Inter-office mail

r Bremerton PD (Officer ___

_____ _____ __) Inter-office ma il
r NCIS.  

Fax # 476-8849
r WSP. (Lab Analysis)

Inter-office mail

r CPS.  3423-6th Street, Ste 217,

Bremerton, WA  98312
r Port Orchard PD.  

Inter-office mail
r Other. 

________________________

r Fish & Wildlife.  

Fax # (360) 902-2942
r Poulsbo PD.  

Fax # (360) 779-4433

From:  ______________________________________________________________________, DPA [Direct # ________________]

Date of Request:  ___________________________________________________   Incident Date: ___________________________

Suspect:  __________________________________________________________________________  Our File #:______________

Report No: ________________________ Officer/Detective: ____________________________________  Badge #: ____________

Request for Follow-up Investigation; Date Sent ___________________

I n v e s t i g a t i o n Investi gation I n v e s t i g a t i o n  R e q u e s t e d

_________________________________________________________________________________________________________

_________________________________________________________________________________________________________

L a b Lab L a b  A n a l y s i s Lab Analysis L a b  A n a l y s i s  R e q u e s t e d

_________________________________________________________________________________________________________

_________________________________________________________________________________________________________

r  Please Note.  Need one week before hearing/trial, which is scheduled for __________________________
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3.5 Relations with grand jury
(a) where a prosecutor is authorized to act as legal advisor, the prosecutor may explain the law and express an opinion of

the legal significance of evidence, but should give due deference to its status as an independent legal body

(b) prosecutor should not make statements or arguments that would be impermissible at a jury trial

(c) prose cutor � s comm unications  and pres entations s hould be  on the record

Excerpt from Commentary to ABA Standard
 �  &[A]  prose cutor mu st not take  adva ntage of his or her ro le as the e x parte rep resentativ e of the sta te before  the grand jury

to unduly or unfairly influence it in voting on charges brought before it. & �



THE QUEST FOR JUSTICE (March 1999) 51

3.6 Quality and scope of evidence before grand jury
(a) pros ecu tor sho uld o nly pre sent e vide nce w hich wo uld b e ad miss ible a t trial; how eve r, pros ecu tor ma y pre sent

witnesses to summarize evidence which prosecutor believes he or she will be able to present at trial

(b) prose cutor sha ll not knowingly fail to d isclos e evid ence which will te nd subs tantially to nega te guilt

(c) pros ecu tor sho uld re comm end no t to ind ict if it i s be lieve d that t he ev idenc e do es no t warra nt indic tment u nder the

law

(d) prosecutor should not seek to compel potential defendant �s testimony without informing witness that charges may

arise a nd that the witness  should s eek inde pendent le gal advic e conce rning rights

(e) prosecutor should not compel appearance of witness who states in advance an intent to exercise constitutional

privilege not to  testify, unles s pros ecuto r intends to s eek a  grant of immunity

Excerpt from Commentary to ABA Standard
 �  &The  need  to us e a s umma ry of a vaila ble e vide nce m ay a rise i n cas es inv olving v olum inous  reco rds o r where  an ab sent

witnes s has  given a  writte n stat eme nt but i s una vaila ble a nd circ umst ance s jus tify p romp t grand j ury a ction.  &The

obliga tion to  pres ent ev idenc e that s ubs tantia lly te nds to  negate  the guil t of the  acc use d flow s from  the ba sic d uty o f the

prosecutor to seek justice. & �
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3.7 Quality and scope of evidence for information
where prosecutor is empowered to charge by information, the prosecutor �s decisions should be governed by 3.6 and 3.9
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3.8 Discretion as to noncriminal disposition
(a) pros ecu tor sho uld e xplore  ava ilabi lity o f noncri minal d ispo sitio n, includ ing progra ms of  rehab ilitati on, in de ciding

whethe r to pre ss c riminal  charge s; the na ture o f the of fense , esp ecia lly in the  cas e of a  first o ffende r, may w arrant

noncriminal disposition

(b) prosecutors should be familiar with social agency resources which can assist in the evaluation of cases for diversion

from the criminal process

Excerpt from Commentary to ABA Standard
 �  &National studies of the criminal justice system have repeatedly recommended diversion to other community resources

of offende rs in need o f assis tance for who m criminal pros ecution is  unwarranted . &Another tec hnique of long sta nding is

for prosecutors not to prosecute an offender who has agreed to enter the military service, who has obtained new

employment, or has embarked in some other manner on what can broadly be considered a rehabilitative program. & �

 �  &Prosec ution, meanwhile, s hould be  deferred  or dismis sed whe n a case  is turned o ver to a p robation o r parole

department.  Hopefully, a combination of jobs and counseling will give the charged person a stable base in the community. 

Where diversion of the defendant is successful, the dismissal of charges or the suspension of sentence will be appropriate. �

Deferred Prosecution � RCW 10.05
RCW 10.05 authorizes a court to continue a non-felony case for 2 years upon defendant �s petition under oath that the  �wrongful

conduct charged is the result of or caused by alcoholism, drug addiction, or mental problems for which the person is in need of

treatment and unless treated the probability of further reoccurrence is great & �   RCW 10.05.020(1).  Upon successful completion of

the two-year treatment program, the court  �shall �  dismiss the charges pending against the defendant.  RCW 10.05.120.

ÿÿ Abad v. Cozza, 128 W n.2d 57 5, 587, 58 9, 911 P. 2d 376  (1996) �

De ferre d pro sec ution i s a s pec ial pr eco nvicti on se ntencing a lterna tive t hat is  ava ilabl e to p etitio ners w ho

ack nowle dge the ir cul pab ility a nd nee d for tr eatm ent.  A s a c onditi on for the  granting o f a de ferre d pro sec ution, the

petitioner mu st state  under oa th the wrongful condu ct charged  took pla ce and re sulted  from a co ndition amenab le to

treatment.  T he petitioner a cknowle dges ad viseme nt of rights as an a ccus ed.  T he petitioner k nowingly and vo luntarily

stipulates to the admissibility of the facts in the police report, and acknowledges the report and sworn statement will be

admi tted i n any p ostre voc ation t rial o r heari ng and u sed  to su ppo rt a find ing of gui lty.  P lainly , this me ans tha t the

petitioner a grees to w aive the right to ra ise other d efenses , to introduce  other evid ence, to qu estion or c all witness es, and to

a jury .  Thi s is t he imp ort of t he Legis latur e's s trong st atuto ry wa iver l angua ge and  the ab brev iated  struc ture o f the

postrev ocation tria l.

The Legisla ture dete rmined that de ferred pro secu tion is a va luable p reconvic tion sentencing alte rnative for pe ople

who a re cu lpab le, bu t requ ire tre atme nt.  RC W 10 .05 .02 0.  Bu t as a n alter native  to a fo rmal tri al, se ntencing, a nd, in ma ny

cas es, inc arce ratio n, the Legis latur e has  cond itione d the gra nt of de ferre d pro sec ution t o thes e pe rsons  upo n a wa iver o f the

rights to a jury and to present evidence in a postrevocation trial if the deferred prosecution order is revoked because they

are unable or unwilling to carry out treatment or they commit a new crime.  The Legislature may condition the privilege of

deferred prosecution on such a waiver so long as the petitioner is fully advised of the consequences of his or her

participation in the deferred prosecution program.  The Spokane County District Court deferred prosecution form adopted

pursuant to local rule is consistent with the statute.

ÿÿ State ex  rel. Sch illberg v . Cas cade D ist. Co urt,  94 Wn.2 d 772, 6 21 P.2 d 115 (1 980) (RC W 10. 05.03 0 require s pros ecuto r �s

cons ent as  a pre cond ition o f entry  into de ferre d pro sec ution; He ld: pr ovis ion unc onstit utiona l sinc e po wer to  continu e arra ignment a nd

refer a pe rson for dia gnostic ev aluation u nder statu te permitting de ferral of pro secu tion for pers on whose w rongful condu ct was re sult

of or c aus ed b y alc ohol p roble ms wa s es senti ally j udic ial, and  (2) de legati on of le gisla tive a uthori ty to p rose cuto r by re quiri ng

prosecutor's consent to deferral of prosecution for person whose wrongful conduct was caused by or result of alcohol problems was

unconstitutional, in that delegation was not accompanied by any standards to guide exercise of such authority.)

ÿÿ State v. Glasser, 37 W n.A pp.  131 , 678  P.2 d 82 7, review denied, 102 Wn.2 d 1008  (Div. 1  1984) (tria l court lac ks au thority to

defer a p rosec ution after a  defenda nt has bee n tried and co nvicted).

ÿÿ State v. Hayes, 37 W n.A pp.  786 , 788 , 683  P.2 d 23 7, review denied, 102 Wn.2d 1008 (Div. 1 1984) (a superior court lacks

authority to defer a prosecution under RCW 10.05;  �It is clear that the Legislature intended that deferred prosecution be made

available in misdemeanor cases only at the district court level.  � ).  

ÿÿ State v. Kuhn, 74 W n.A pp.  787 , 875  P.2 d 12 25 (D iv. 2  199 4), review denied, 127 Wn.2 d  1017  (1995)  ( � Subse quently

convicted, �  for purposes of statute requiring revocation of deferred prosecution if defendant is subsequently convicted of similar
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offense while in deferred prosecution program, means that defendant is adjudged guilty of subsequent similar offense, and does not

requ ire tha t sub seq uent c onvic tion be  fully  revie wed  and u pheld  on ap pea l; Held:  trial c ourt m ust re vok e a d eferr ed p rose cutio n if the

defenda nt is subs eque ntly convicte d of a s imilar offense ).

ÿÿ State v. Rushing, 77 Wn.A pp. 35 6, 890 P. 2d 107 7 (Div.  3 1995 ) (defenda nt is not denied  equa l protectio n by pros ecuto r �s

dec ision t o file  felony  elud e and  DUI cha rges in s upe rior c ourt, the reby  prec luding d efend ant fro m se eking d eferr ed p rose cutio n)

ÿÿ State v. Higley, 78 W n.A pp.  172 , 186 ,  902  P.2 d 65 9, review denied, 128 Wn.2 d 1003  (Div. 2  1995) (tria l court has  authority

under C rRLJ 8(a) to d ismiss a  deferred  prose cution withou t prejudic e to the Sta te filing vehicula r assa ult charges ) �

An order terminating deferred prosecution is different from an order dismissing without prejudice.  An order

terminating deferred prosecution does not disturb the underlying charges and moves the case forward to trial or plea.  An

orde r of dis miss al witho ut pre judic e annu ls the  unde rlying c harges  and e nds the  cas e, su bjec t to re filing.

A motion for an order terminating deferred prosecution is governed, at least in part, by RCW 10.05.09 0 and RCW

10.05 .100.   RCW  10.05 .090 p ermits the c ourt to termina te a de fendant's trea tment plan if he or s he fails or negle cts to

perform it.  RCW 10.05.100 requires the court to terminate a defendant's treatment plan if he or she is convicted of a new

 � similar offense � .

A motion for an order dismissing without prejudice is governed by CrRLJ 8.3(a).  That rule provides:

The  cou rt may , in its d iscre tion, up on mot ion of t he pro sec uting au thority  sett ing forth the  reas ons

therefor, dismiss a complaint or citation and notice.

Here, we a re dea ling with a motion to dis miss withou t prejudic e.  Thu s, CrRLJ 8 .3(a) ap plies.  T he State ga ve a v alid

reason for dismissal when it showed that it was reasonably unaware of Dixon's injuries when Higley was granted deferred

prose cution, and that b ased  on new informatio n it now wished to  file a felony  charge in Sup erior Co urt.

ÿÿ State v. Hahn, 83 W n.A pp.  825 , 924  P.2 d 39 2 (D iv. 2  199 6), review denied, 131  Wn.2 d 10 20 (1 997 ) (RC W 10 .05 .01 0 pro viding

for deferred prosecution program for those  charged with misdemeanor or gross misdemeanor limits eligibility for deferred

prose cution to o ne time in five-y ear pe riod, and trea ts volunta ry withdrawa ls from progra m no differently tha n involuntary

terminations there from).

Compromise of Misdemeanors � RCW 10.22
ÿÿ RCW  10. 22. 010  autho rizes  the co urt to  dism iss c ertai n type s of no n-felo ny ca ses  where  the pe rson inj ured  by the  act c onstit uting

the offense has a civil remedy except when the offense was committed (1) by or upon an officer while in the execution of the duties of

his or her office; (2) riotously; (3) with an intent to commit a felony, or (4) by one family or household member against another as

defined in RC W 10. 99.02 0(1) and wa s a crime  of dome stic viole nce as d efined in RC W 10. 99.02 0(2).

The policy of the compromise of misdemeanor statute is to avoid prosecution of minor offenders and to provide

restitution to crime victims, as well as favoring the vesting of discretion in the trial courts to compromise minor offenses. 

The vesting of a discretionary power in the district courts operates as a check and balance against the much greater

discretionary power of the police to decide when to arrest and of the prosecutor when to prosecute.  A trial court �s impartial

judgm ent in de termini ng whethe r to di smis s the c harge w hen ba sed  upo n resti tutio n brings t o be ar ma ny fac tors i mpor tant

in the furtherance o f justice w hich are not within the pu rview of the p olice a nd prose cutor.

Ferguson, Wash.Crim.Prac. and Proc., § 702, at 122-23.

ÿÿ RCW 10.22 applies to gross misdemeanor as well as misdemeanor offenses.  State v. Britton, 84 Wn.App. 146, 925 P.2d 1295

(Div. 1  1996) (3 � 
  theft).

ÿÿ RCW 10.22 does not apply to juvenile offender proceedings, including diversion. RCW 13.04.450.

ÿÿ RCW  10.22  is not app ropriate fo r reckles s driving charges . Com promise  of misde meanor s hould be  permitted  only for traffic

offenses whose elements include injury to persons or property.  Seattle v. Stokes, 42 Wn.A pp. 49 8, 712 P. 2d 853  (Div. 1  1986).

Kitsap Prosecutor � s Office � Pretrial Diversion Agreement 
While the Kitsap Prosecutor �s Office does not have a pre-charging diversion program for adult offenders, we do offer a pre-trial

dive rsion a greem ent in s ome c harged  misd eme anor a nd gros s mis deme anor c ase s whe n evid entiar y pro blem s ma ke c onvic tion on t he

origina l charge  dou btful  and/o r a req ues t from the  victi m is ma de w hich is  not the r esu lt of p ress ure fro m the d efend ant and  the

defendant has minimal prior criminal activity.

These agreements have been especially useful in  � encouraging �  perpetrators in domestic violence cases to agree to be supervised

by our probation department and to commit to the successful completion of alcohol/drug treatment and/or domestic violence

perpetra tor �s cou nseling where the v ictim has re canted o r is otherwise  unavaila ble, evid entiary pro blems e xist, and/or the fam ily

intends on rema ining together.

We ha ve tw o typ es o f agree ments  � one w here the  charge s are  redu ced  at the e nd of the  dive rsion p eriod  and the  defe ndant

agrees to plead guilty; and the other where the charges are dismissed at the end of the diversion period.

Many  pros ecu tors o ffice s us e co ntinuanc es fo r dism issa l, but ha ve d ifficu lty if the  defe ndant b reac hes the  agree ment s ince the
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evidentiary problems still exist or have gotten worse over time.  Our PDA avoids this problem by requiring the defendant to waive

virtually every constitutional right, and upon a breach the case is handled similarly to revoked deferred prosecutions under RCW

10.05.

I am pro viding t he PD A to  ame nded  charge s ve rsion.   The  PDA  to dis miss al is  in the s ame  forma t exce pt the p ortio n conc erning

what is to occur upon the defendant �s compliance.

Pretrial Diversion Agreement

COMES NOW the P laint iff, S TATE OF WASHINGTON, by and through ______________________, Deputy Prosecuting Attorney,

and the Defendant, by and through his/her attorney _________________________, and hereby enter the following pretrial diversion

agreeme nt (hereafter  � Agreeme nt � )  �

Defendant �s Agreement

1. Waiv er of Spe edy Tria l (CrRL J 3.3(j)).   The Defendant understands that he/she has the right to be tried within 90 days

following his/her arra ignment date.  H e/she further u nderstand s that if he/she d oes not re ceive  a trial within this time p eriod that this

case  may be  dismiss ed with preju dice u nless he/s he waive s this right.  The  Defend ant hereby w aives  his/her right to spee dy trial to

_______________________________________________________.

2. Waiv er of Jury T rial (CrRL J 6.1. 1(a)).   The  De fenda nt unde rstand s that  he/she  has the  right to tri al by  jury u nless  he/she

waives the right to a jury trial.  The Defendant hereby waives his/her jury trial right and requests that his/her guilt or innocence be

decided by a judge.

3. Stipulation  to Admis sibility of Rep orts (CrRL J 6.1. 2(b)).  The  De fenda nt wishe s to s ubmi t the ca se o n the rec ord.  He/s he

understands that this means that if a judge finds that the Defendant is in breach of this Agreement, the judge will read the police

repo rts and  other m ateri als s ubmi tted b y the p rose cuting a uthori ty and , bas ed s olely  upo n that ev idenc e, the ju dge w ill de cide  if the

De fenda nt is gui lty or  not guil ty of t he crim e(s) c harged  herein.   The  De fenda nt unde rstand s that  it is v ery li kely  the jud ge will f ind the

De fenda nt guilty  since  the only  evid ence  the jud ge will c onsid er are  the rep orts a nd othe r mate rials  sub mitted  by the  pros ecu ting

authority.

The  De fenda nt unde rstand s that , by this  proc ess , he/she  is givi ng up the  cons titutio nal right to  a jury  trial, the  right to he ar and

question witnesses, the right to call witnesses in his/her own behalf, and the right to testify or not to testify.

The D efendant und erstands  that the maximum s entence fo r the crime(s) c harged of 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ __ i s/a re _ ___ ___ ___  day s in ja il and /or a  $__ ___ ___ ___  fine, 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ __ i s/a re _ ___ ___ ___  day s in ja il and /or a  $__ ___ ___ ___  fine, 

plus  cos ts and  ass ess ments , and tha t the ju dge c an imp ose  any s entenc e up  to the m aximu m, no ma tter wha t the pr ose cutio n or the

defense recommends.

No one  has mad e any threa ts or prom ises to  get the De fendant to s ubmit this ca se on the re cord othe r than the Plaintiff � s

promise s made  in this Agreeme nt.

4. Waiver of Defendant �s Right to be Pres ent in C ourt.   The D efendant und erstands  and agree s that he/she s hall be pre sent in

court at a ll future co urt hearings herein.  The D efendant und erstand tha t he/she has  the right to be pre sent in cou rt on any motio n to

revoke this Agreement, and/or at a subsequent trial to determine the Defendant �s guilt if this Agreement is found by the Court to have

bee n viola ted b y the D efend ant.  If the  notice  requ ireme nts as  disc uss ed in the  follo wing pa ragrap hs are  sati sfied , the D efend ant

hereby wa ives his/he r right to be pres ent in court (1) o n any motion to re voke this  Agreeme nt and/or (2) at a  subs eque nt trial to

determine the  Defend ant �s guilt.

The  De fenda nt furthe r unde rstand s and  agree s that  the C ourt m ay p roce ed w ithout  the D efend ant be ing pres ent in co urt if the

Plaintiff files a motion to revoke this Agreement and the Defendant fails to appear at the hearing on the motion so long as a notice of

the hearing date is sent to the Defendant �s attorney or the Defendant �s last known address if the Defendant is not represented by an

attorney.  

The  De fenda nt furthe r unde rstand s and  agree s that  the C ourt m ay p roce ed to  dete rmine the  De fenda nt �s guilt  or innoc ence  on the

crimina l charge (s) her ein, and  enter j udgme nt and s entenc e aga inst the  De fenda nt if he/s he is fo und gu ilty, a ll witho ut the D efend ant

being p rese nt in cou rt [tria l in abs entia]  if the C ourt re vok es thi s A greem ent aft er the P laintiff f iles  a mot ion to r evo ke, a nd the

Defendant fails to appear at any hearing on the motion as discussed in the previous paragraphs.  

Prosecution �s Agreement

1. Amen dmen t of Cha rge(s).   The Plaintiff agrees to move to amend the charge(s) herein [and the Defendant agrees to plead

guilty] to ________________________________________________ at a hearing to be scheduled in approximately [r one year] [r

two years] [r five years] from the signing of this Agreement upon the Defendant satisfying the following conditions �

1. The  De fenda nt shal l have  no crim inal la w vio latio ns; and

2. The D efendant s hall pay c ourt cos ts of [r $500] [r $__ ___ ___ __] ; and

3. The  De fenda nt shal l pay  any b ench w arrant  cos ts imp ose d here in; and

4. r Restitution.  The Defendant agrees to pay the following restitution to the Court Clerk, who shall disseminate the moneys

collected as follows �

$ Am ount Name Add ress , City , Zip Whe re Re stitu tion to  be S ent

1. The D efendant s hall pay the  total financial o bligation agree d to herein at [ r $75] [r $____ _____ ] per mo nth by the 5th

of each month beginning on ________________________. Payments shall be made to  � Kitsap County District

Court, �  614 Division Street, MS-25, Port Orchard, WA  98366.  Any che ck shou ld include  the Defe ndant � s full

name and c ase num ber.
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2. r Probation Supervision. The Defendant agrees that compliance with this Agreement shall be monitored by the probation

depa rtment of the co urt.  The  Defend ant agrees  to contac t probatio n within one (1) day  of the signing of this Agre ement, make  all

appointments with probation, and abide by all probation rules.

3. r Community Service.  Within _____ days, the Defendant shall successfully perform _____ hours of community service.

1. r DUI  Victim � s Pa nel.   Within ninety (90) da ys, the De fendant shall a ttend a D UI victim � s panel.

2. r Alcoho l/Drug T reatme nt.   Within ninety (90) days, the Defendant shall obtain an alcohol/drug evaluation from a state-

certified agency, and thereafter successfully comply with all treatment recommendations.

3. r Ignition Interlock Device.  The  De fenda nt shal l agree  to entr y of a n Ord er Pro hibiting D efend ant Fro m Op erati ng Any

Vehicle That Is Not Equipped with a Functioning Ignition Interlock Alcohol Device in accordance with RCW 46.20.720.

4. r Drinking and Driving.  The D efendant s hall not drive o r be in actu al physic al control o f a motor v ehicle while

having a n alco hol co ncentra tion of  0.0 4 or m ore w ithin two  hours  after  drivi ng or be ing in phys ical c ontrol .  The  De fenda nt

shall not refuse to submit to a test of his/her breath or blood to determine alcohol and/or drug concentration upon request of

a law enforcement officer who has reasonable grounds to believe that the Defendant was driving or in actual physical

control of a motor vehicle while under the influence of an intoxicating liquor and/or drugs.

5. r Liquor Prohibited.  The Defendant shall not possess or consume  � liquor �  as defined in RCW 66.04.010 as now or

hereafter amended, or be in a business establishment where  � liquor �  is served. 

6. r DV Perpetrator �s  Program.  Within ninety (90) da ys, the De fendant shall o btain a do mestic v iolence p erpetrato r �s

treatment evaluation from a state-certified agency, and thereafter successfully comply with all treatment recommendations.

7. r DV Parenting Class.  The D efendant s hall attend a nd succ essfu lly comp lete a p arenting class / counse ling for a

minimu m 20 ho urs tha t inclu des  disc uss ion co ncerning t he effe cts o f dom esti c vio lence  on child ren.

8. r No C ontact.   The D efendant s hall not make  any attem pts (includ ing but not limited to  directly o r indirectly, in

perso n, in writing, by telephone, or throu gh other perso ns) to conta ct the following pe rson(s)  �

_____________________________________.

9. r Anger Management Course.  The  De fenda nt shal l atte nd and  suc ces sfull y co mple te an a nger ma nagem ent

course.

10. r Psycho-sexual Evaluation.  The Defendant obtain a psycho-sexual evaluation from a state-certified agency,

and thereafter successfully comply with all treatment recommendations.

11. r Contribution.  Within nine ty (90 ) day s, the D efend ant agre es to  make  a $1 00 c ontrib ution t o the fo llowing

agency  �

r Mothers Against Drunk Driving

r YWCA Alive Shelter

Paym ents s hall be  mad e to  �MADD � or  � YWC A Aliv e She lter � , and  paid th rough  the K itsap C ounty P rosec utor � s

Office.  Any che ck shou ld include  the Defe ndant � s full name a nd case  number.

1. r
__________________________________________________________________________________________________.

2. r __________________________________________________________________________________________________.

3. r __________________________________________________________________________________________________.

2. Proce dure on  Defen dant � s Co mplian ce w ith Agreem ent.   Upon the Defendant �s compliance with this Agreement and entry of

a guilty plea to the amended charge(s) as discussed above, the Plaintiff will make the following recommendation to the judge  �

_____ __ day s in jail with ___ ____ s uspe nded for [ r five years] [r two years] [r one yea r]

$ __________ fine with $ __________ suspended

1. The defendant shall have no violation of any criminal laws

2. Probation shall be [r supervised] [r unsupervised]

3. Proce dure on  Defen dant � s Brea ch of Ag reeme nt.   The Plaintiff reserves the right to prosecute the Defendant upon any breach

of the t erms  or co nditio ns of thi s A greem ent in ac cord ance  with the p roce dure s in State v. Marino, 100 Wn.2d 719, 674 P.2d 171

(1984) and State v. Kessler, 75 Wn.A pp. 63 4, 879 P. 2d 333  (1994).

DATED this __________ day of ____________________, __________.
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_____________________________________

DEFENDANT

_____________________________________

WSBA  NO. __________

Deputy Prosecuting Attorney

_____________________________________

WSBA  NO. __________

Atto rney fo r De fenda nt

I have re ad a nd dis cus sed  this A greem ent with t he de fenda nt and

believe  that the defend ant is com petent and  fully unde rstands this

Agreeme nt.

Order of Continuance

THIS MATTER having come on regularly before the undersigned Judge of the above-entitled Court by agreement of the parties for

an O rder o f Co ntinuanc e; the C ourt ha ving co nside red the  motio n and the  files  and re cord s here in, and b eing ful ly ad vise d in the

premises; now, therefore, it is hereby

ORDERED that the above-entitled matter shall be continued to a date set by separate order.  It is further

ORDERED that the  De fenda nt shal l app ear a t the next  sche dule d hea ring.

DONE IN OPEN COURT this __________ day of ____________________, __________.

_____________________________________

DEFENDANT

_____________________________________

JUDGE

PRESENTED BY:

_____________________________________

WSBA  NO. __________

Deputy Prosecuting Attorney

APPROVED FOR ENTRY:

_____________________________________

WSBA  NO. __________

Atto rney fo r De fenda nt

Sample Memor andum � Motion to R evoke Pretrial Diversion Agreement 
The Kitsap County Prosecutor �s Office

Pretrial Diversion Agreement

Prosecutorial discretion in the charging process has historically provided a basis for informal diversion from the criminal justice

sys tem, inc luding no ncrimina l disp ositi on and  pretr ial di vers ion:

(a) The  pros ecu tor sho uld e xplore  the av ailab ility o f noncri minal d ispo sitio n, includ ing progra ms of  rehab ilitati on,

formal or informal, in deciding whether to press criminal charges.  Especially in the case of a first offender, the nature of

the off ense  may w arrant  noncrim inal di spo sitio n.

(b) Prosecutors should be familiar with the resources of social agencies which can assist in the evaluation of cases for

diversion from the criminal process.

American Bar Association Standards for Criminal Justice, Chapter 3 The Prosecution Function, Standard 3-3.8.

The C ommentary  to the AB A Stand ard prov ides guid ance to p rosec uting authorities  concerning prop er exercis e of this

disc retio n.

The opportunity to dispose of a case by resort to other corrective social processes, before or after formal charge or

indictment without pursuing the criminal process, should be given careful consideration in appropriate situations.  National

studie s of the crimina l justice  syste m have rep eated ly recom mended  diversio n to other com munity reso urces  of offende rs

in need  of as sist ance  for who m crim inal pr ose cutio n is unw arrant ed.   More ove r, it has  long be en the p racti ce a mong

expe rience d pro sec utors  to de fer pro sec ution u pon the  fulfillm ent of c ertai n cond itions , suc h as a  firm arr angem ent for  the

offender to seek psychiatric assistance where the disturbed mental condition may have contributed to the aberrant behavior. 

Another tec hnique of long sta nding is for the pros ecuto rs not to pro secu te an offende r who has agre ed to e nter the military

service, who has obtained new employment, or has embarked in some other manner on what can broadly be considered a

rehabilitative program....Where diversion of the defendant is successful, the dismissal of charges or the suspension of

sentence will be appropriate.

The Legislature has recognized the propriety of pretrial diversion or deferred prosecution programs for misdemeanor and gross

misdemeanor offenses:
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RCW 10.05  �  Deferred Prosecution.  RCW  10.05  authorizes  a cou rt to continue a  non-felony ca se for two  years

(extended to five years beginning January 1, 1999) upon a defendant �s petition under oath that the  �wrongful conduct

charged is the result of or caused by alcoholism, drug addiction, or mental problems for which the person is in need of

treatment and unless treated the probability of further reoccurrence is great... �   RCW 10.05.020(1).  Upon successful

completion of the two (five year) treatment program, the court  �shall �  dismiss the charges pending against the defendant. 

RCW 10.05.120.

RCW 10.22   �  Compromise of Misdem eanors.  RCW  10. 22. 010  autho rizes  the co urt to  dism iss c ertai n type s of no n-

felony cases where the person injured by the act constituting the offense has a civil remedy except when the offense was

comm itted  (1) by  or up on an o ffice r while i n the exe cutio n of the d uties  of his o r her off ice; (2 ) rioto usly ; (3) with a n intent

to commit a felony, or (4) by one family or household member against another as defined in RCW 10.99.020(1) and was a

crime of d omestic  violence  as de fined in RCW  10.99 .020(2 ).

While the Kitsap County Prosecutor �s Office does not have a pre-charging diversion program for adult offenders, the office does

offer a pretrial diversion option in some charged misdemeanor and gross misdemeanor cases when the defendant has minimal prior

criminal history , evidentiary  problem s make  convictio n on the original charge d oubtful, or a  reques t is made  from the victim w hich is

not the resu lt of press ure from the d efendant.

The cu rrent pretrial div ersion pro cess  and agree ment aros e from the Kits ap C ounty Pros ecuto r �s Office  �s resp onse to d omestic

violence cases where the victim recanted or was otherwise unavailable, evidentiary problems existed, and/or the family intended on

remaining together.  A pretrial diversion agreement  �encouraged �  perpetrators in domestic violence cases to agree to be supervised by

the probation department and to commit to the successful completion of alcohol and/or drug treatment and domestic violence

perp etrat or � s co unse ling.

As the number of adult criminal misdemeanor cases occurring in Kitsap County increased to previously unimaginable levels, use

of the pretrial diversion agreement was expanded to include crimes in addition to those involving domestic violence.

Most prosecutor �s offices use a form of pretrial diversion in misdemeanor cases.  Some call it a stipulation or continuance on

agreed terms.  Often, though, these agreements are short one-page documents that do not clearly spell out the parameters of the pretrial

diversion agreement.  The Kitsap County Prosecutor �s Office �s pretrial diversion agreement is much more extensive than these one-

page  effort s so  that the  De fenda nt, defe nse c ouns el, and  the tria l cou rt can b e as sure d of a  comp lete u nders tanding o f the te rms o f the

agreeme nt.

The specific pretrial diversion agreement  �form �  used by the Kitsap County Prosecutor �s Office was modeled after the deferred

prosecution statute and the requirements of RCW 10.05.020 (acknowledgment and waiver of right to testify, right to present evidence

in defendant �s defense, right to jury trial, and a stipulation to the admissibility and sufficiency of the facts contained in the written

police re port).

Three Part Procedure Upon Alleged Breach of a 

Pretrial Diversion Agreement

Step One  �  Was a violation of the terms of the PDA proven by a preponderance of the evidence?  

General Process  �  Contract Law

A pretrial diversion agreement, like a plea bargain agreement, is a contract between the prosecution and defendant.  State v.

Talley, 134 Wn.2d 176, 182, 949 P.2d 358 (1998) (plea bargain agreement is a contract, with the defendant giving up constitutional

righ ts i n ex cha nge  for  the  pro se cu tio n � s a gre em ent  to r ec om me nd a  sp ec ifi c s ent enc e); State v. Wakefield, 130 Wn.2d 464, 474, 925

P.2d 1 83 (199 6).

In 1984, the Sup reme C ourt was  prese nted with the que stion of the pro per role o f the court whe n the prose cution so ught to

terminate a pretrial diversion agreement.  State v. Marino, 100 Wn.2d 719, 674 P.2d 171 (1984).  After examining the similar rights at

stake  in probatio n revoca tions, plea b argain agreem ents and p retrial dive rsion agree ments, the C ourt conc luded tha t a defend ant is

entitled under the Due Process Clause to have factual disputes concerning an alleged violation of the terms of a pretrial diversion

agree ment re solv ed b y a ne utral  fact f inder r ather t han the p rose cuting a uthori ty.   � This  includ es a n indep ende nt dete rminati on that t he

deferred prosecution agreement was violated, by a preponderance of the evidence with the burden of proof on the State. �   Marino, 100

Wn.2d at 725. 

...T his require ment bes t safegua rds the [d efendant � s] right to have  the agreeme nt administere d equita bly, with full

protectio n of the constitu tional rights relinquis hed in the barga in.  The Sta te is not undu ly burde ned as it ha s no interes t in

proceeding to prosecution in any case unless a violation has, in fact, occurred.

Id.
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 � Preponderance of the evidence �  means that sufficient evidence exists to be persuaded that a claim is more probably true than

not true.  See, e.g. WPIC 17 .06.0 1 (2nd ed .).

Duty of G ood F aith

 Eve ry co ntract  has a n implie d du ty of go od fa ith and f air de aling.

There is  in every c ontract an imp lied duty  of good fa ith and fair dea ling.  This du ty obligate s the partie s to co operate  with

each other so that each may obtain the full benefit of performance.  

Badgett v. Security State Bank, 116 Wn.2d 563, 569, 807 P.2d 356 (1991). (Citations omitted.)

Contract Interpretation  �  The Parties � Intent

The  � touchstone �  of a court �s interpretation of a contract is the parties � intent.  Tanner Elec.Co-op. v. Puget Sound Power &

Light Co.,  128 W n.2d 65 6, 911 P. 2d 130 1 (1996 ).

 &In Washington, the intent of the parties to a particular agreement may be discovered not only from the actual language of

the agre eme nt but a lso fr om  �  �view ing the co ntract  as a  whole , the su bjec t matte r and o bjec tive o f the co ntract , all the

circu msta nces  surro unding the  maki ng of the c ontrac t, the su bse que nt acts  and c ondu ct of t he pa rties  to the c ontrac t, and

the reasonableness of respective interpretations advocated by the parties. � �

Tanner, supra.  (Citations omitted.)

In order for a co urt to dete rmine the partie s �  intent, courts tra ditionally  � look throu gh the form of the transa ction and c onsider its

substance. �   Zachman v. Whirlpool Acceptance Corp., 120 Wn.2d 304, 314, 841 P.2d 27 (1992). (Citations omitted.)

Evidence Rules and Hearsay

ER 1101(c)(1) provides that the Evidence Rules (except with respect to privileges) do not apply in various circumstances,

includ ing prel iminary  dete rminati ons in c riminal  cas es a nd se ntencing o r granting o r revo king pro batio n.  As  noted  in Marino, a

revoca tion of a pre trial divers ion agreeme nt involves s imilar rights at sta ke in prob ation revo cation hea rings and plea  bargain

agreements.

Washington case law has long held that a probationer �s right of confrontation is limited and accordingly allows admission of

hearsay evidence at a probation revocation hearing.  State v. Nelson, 103 W n.2d 76 0, 763-64 , 697 P.2 d 579 (1 985).  T his holding is in

accord with the minimal due process rights granted to a probationer or parolee.  Morrissey v. Brewer, 408 U.S. 471, 92 S.Ct. 2593, 33

L.E d. 2d  48 4 (1 97 2); Gagn on v. S carpelli,  41 1 U .S . 7 78 , 93  S. Ct . 1 75 6, 3 6 L. Ed .2 d 6 56  (19 73 ); In re Boone, 103 Wn.2d 224, 691 P.2d

964 (19 84).

...The current test is a balancing one in which the probationer �s right to confront and cross-examine witnesses is balanced

agains t any go od c aus e for no t allo wing co nfronta tion.  G ood  cau se ha s thus  far be en de fined i n terms  of diff icult y and

expense of procuring witnesses in combination with  �demonstrably reliable �  or  � clearly reliable �  evidence.

Nelson,  103 Wn.2d at 765.

Evidence which is  � demonstrably reliable �  has been found to constitute good cause for admitting hearsay evidence of a letter

from a drug treatment program officer to a probation officer, letters of vocational instructors and caseworkers, official reports from

program officials, victims � statements corroborated by other witnesses, a therapist �s statements corroborated by others, admissions of

the probationer, and evidence from court files and state probation reports.  Nelson,  103 Wn.2d at 764-65.

Hearsa y docu ments includ ing urinalysis te st resu lts and a la b sup ervisor � s letter we re sufficie ntly reliable  so as  to be a dmissib le

in a community supervision violation hearing.  State v. Anderson, 88 Wn.A pp. 54 1, 945 P. 2d 114 7 (Div.  2 1997 ) (expense  factors

weigh against req uiring the prose cution to p resent live  witnesse s since re liability of a  lab is c lear given its  independ ent and neutra l role

in testing samp les and p roviding analy sis).

 � The Defendant shall have  no criminal law violations. �   �

Resolution of a New Criminal Law Violation is Not Required

The trial court �s role in a hearing on the prosecution �s motion to revoke a pretrial diversion agreement is to determine whether

the prosecution has proven a violation of a pretrial diversion agreement by a preponderance of evidence.

Often, one o f the prose cution � s allegatio ns for ass erting a breac h of a pretria l diversio n agreement c oncerns a  defenda nt �s

violation of the criminal law. 

A de fendant may  asse rt that the new criminal la w violatio n is merely a n allegation of c riminal condu ct entitling the defend ant to

continue or delay the motion to revoke the pretrial diversion agreement until the new criminal law violation allegation is resolved. 

While  the tria l cou rt has d iscre tion to  continu e a p rose cutio n �s mot ion to r evo ke a  pretr ial di vers ion agre eme nt unde r this s ituat ion,

such a decision was not as contemplated by the parties nor specifically agreed to by the prosecution in the pretrial diversion

agreeme nt.

The issue is whether the prosecution has proven a subsequent violation of the criminal law by a preponderance of the evidence. 

A defendant �s acquittal on or dismissal of the new charges will not prohibit the prosecution from going forward on the alleged breach
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of the p retria l dive rsion a greem ent nor p rohibi t the tria l cou rt from f inding tha t a bre ach o ccu rred, a llowing t ermina tion of  the

agreement and bench trial as contemplated by the pretrial diversion agreement.  State v.  Cyg anow ski,  21 Wn.App. 119, 121, 584 P.2d

426 (Div. 2 1978) (no constitutional requirement that a trial be held prior to a revocation hearing on the same acts; even if revocation

hea ring  de lay ed , an  ac qu itt al w ou ld n ot p rev ent  a re vo ca tio n of  pro ba tio n du e to  the  dif fer ing s tan da rds  of p roo f); McGautha v.

California, 40 2 U .S . 1 83 , 28  L.E d. 2d  71 1, 9 1 S .C t. 1 45 4 (1 97 1); Standlee v. Smith, 83  Wn. 2d  40 5, 5 18  P. 2d  72 1 (1 97 4); State v.

Kuhn,  81 Wn.2 d 648, 5 03 P.2 d 1061  (1972).

Additionally, whether a defendant is ever  � convicted �  of the subsequent criminal law violation is inapposite since a pretrial

diversion agreement does not require a defendant to  �have no criminal law convictions. �   Since the form of the pretrial diversion

agree ment wa s pa tterne d afte r Was hington � s de ferre d pro sec ution s tatut e, RC W 10 .05 , it is ins truct ive to  exam ine whe n a de fenda nt

may be revoked from a deferred prosecution based upon a new criminal law violation. 

RCW  10.05 .100 s pecifica lly require s the trial co urt to remov e a de fendant from the d eferred p rosec ution file and p rocee d to

judgment pursuant to RCW 10.05.020 if a defendant is subsequently  � convicted �  of a similar offense while in a deferred prosecution

program.  A  � conviction �  is a judgment that the accused is guilty as charged.  State v. Kuhn, 74 Wn.App. 787, 791-92, 875 P.2d 1225,

review denied, 127  Wn.2 d 10 17 (D iv. 2  199 4) (tria l cou rt need  not wa it until s ubs equ ent co nvicti on has  bee n fully  revie wed  and

upheld on appeal to revoke deferred prosecution based upon subsequent conviction;  � To hold otherwise would mean that a petitioner

subsequently convicted of a similar offense could avoid revocation and, therefore, punishment, until the subsequent conviction had

completed appellate review. Such an interpretation does little to protect the public from the risks presented by the deferred prosecution

petitioner who  continues  to use  intoxicants in viola tion of the petitio ner �s defe rred pros ecution c onditions. � ; citing to Black �s Law

Dictionary for definition of c onviction).

While the so le fact that a  defenda nt is arreste d for a su bseq uent criminal la w violatio n is insufficient to  prove a  failure to

maint ain  � good  beha vio r, �  Seattle v. Lea, 56 Wn.App. 859, 786 P.2d 798 (Div. 1 1990) (if the only evidence of a criminal law

viola tion wa s the fa ct of a n arres t, the ev idenc e is i nsuffi cient t o su ppo rt a pr oba tion vi olati on; som e und erlyi ng evid ence  conc erning

the basis of alleged criminal law violation is required), proof that a defendant was  � convicted �  is not required to show a criminal law

 � violation. �

Unlike the word  �conviction �  which requires a judgment that an accused is guilty,  �violation �  means a breach of a right, duty or

law.  Black �s Law Dictionary 1741 (4 th ed. 19 68).

The prosecution need not prove a  � conviction �  of the criminal law to successfully seek revocation of a pretrial diversion

agree ment b y a d efend ant � s fail ure to  have   � no crim inal la w vio latio ns. �   A vi olati on is s hown wit h proo f by a  prep onde rance  of the

evidence that a defendant  � breached �  the criminal law.  

A c ontinua nce to  allow  a de fenda nt to litiga te his  or her ne w crim inal la w vio latio n serv es no  purp ose  as c ontem plate d by  the

parti es w hen they  enter a  pretr ial di vers ion agre eme nt.  A  defe ndant p romis es to  abid e by  vario us c onditi ons, a nd if he o r she

succ essfu lly does  so, the pros ecution p romises  to amend o r dismiss  the charge(s).

There could be no more clear evidence of the parties � intent to proceed to a relatively quick disposition of a prosecution �s motion

to revoke a pretrial diversion agreement than the provisions concerning a defendant �s failure to appear at a subsequent revocation

hearing o r trial.   A de fenda nt, as p art of  any p retria l dive rsion a greem ent, wa ives  his or he r right to b e pre sent i n cou rt at a  sub seq uent

revocation or trial by his or her failure to appear.  This provision of the agreement allows the prosecution to proceed to judgment by

trial in abse ntia  precisely because the parties contemplate minimal delay from the allegation of a breach of a pretrial diversion

agree ment thro ugh res oluti on of the  allege d bre ach.

Step Two  �  Was the prosecution �s decision to terminate the PDA  � not unreasonable? �

Once the trial court has resolved the factual disputes concerning whether a violation of the pretrial diversion agreement occurred,

the trial court should assess the reasonableness of the prosecution �s decision to terminate the pretrial diversion agreement. 

...C learly, the co urt is not in a po sition to req uire that pro secu tion be rec ommende d.  Dis cretion to finally  bring the case  to trial still

rests with the prosecutor.  Other options may still be open in a particular case, such as reducing charges if a plea bargain is reached,

offering a new div ersion agre ement, or dis missing charges  where ap propriate .  We there fore hold that the  court � s revie w of a

prosecutor �s termination decision should consist of assessing its reasonableness in light of the facts the trial court determines at

hearing.

Id.

The trial court �s decision upon reviewing the reasonableness of the prosecution �s decision to terminate a pretrial diversion

agreement is  �more like a legal conclusion, or a mixed question of fact and law, than an additional finding of fact. �   State v. Kessler,

75 Wn.A pp. 63 4, 639, 87 9 P.2d  333 (D iv. 1 19 94).  W hile the trial cou rt may not agre e with the pros ecution � s dec ision to termina te

the agreement, the trial court �s function is to determine if the prosecutor �s decision to terminate was  � not unreasonable. �   Id.
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A prosecutor �s decision to terminate a pretrial diversion agreement for nonpayment of therapy bills will not be upheld as

rea sona ble  where  the u nder lying p robl em is  hard ship  and i nabi lity t o pa y, United States v. Snead, 822  F.Su pp.  885 , 888  (D. C onn.

1993).   A willful non-pa yment, though, resulting from a  defenda nt �s choice  to make  this financial ob ligation a low p riority will

support the decision to terminate the agreement.  Kessler, 75 Wn.App. at 640.

...The determination as to whether termination is reasonable for these violations is analogous to the determination in a

brea ch of co ntract  case of whether a breach is material, thus warranting a remedy.  It depends on the circumstances of each

particular case.

Kessler, 75 Wn.App. at 640-41. (Italics added.)

A viola tion of a pre trial divers ion agreeme nt need not be  criminal in nature to  justify term ination.  The  issue  for the trial cou rt to

determine is the materia lity of the violations to the intent of the parties when the agreement was entered, which inherently depends on

the particular provisions of the pretrial diversion agreement.  Kessler, 75 Wn.App. At 641.

Step Three  �  Did the prosecution prove beyond a reasonable doubt that the defendant was guilty of the underlying charge?

The  Kitsa p Co unty P rose cuto r �s O ffice  �s pre trial d ivers ion agre eme nt clea rly se ts for th what w ill oc cur if  the pro sec ution � s

decis ion to terminate  or revok e the pretria l diversio n agreement is  approv ed by the  trial court.

In exchange for the prosecution �s agreement to amend or dismiss the charges upon the defendant �s satisfying various conditions,

PDA , Pros ecu tion � s A greem ent, pp . 2-3 , the de fenda nt agree s to w aive  his or he r spe edy  trial a nd jury  trial right s, stip ulate  to the

admiss ibility of the po lice repo rts and othe r materials  submitte d by the p rosec ution, and stip ulate that the  defenda nt  � wishes to  submit

the case on the record and stipulates that sufficient facts exist for a finding of guilt. �   The defendant also waives his or her right to hear

and question witnesses, the right to call witnesses in his or her own behalf, and the right to testify or not to testify.  Pretrial Diversion

Agreement, Defendant �s Agreement, pp. 1-2.  See substantially similar language of CrRLJ 6.1.2(b) (Statement of Defendant on

Submitta l or Stipula tion to Fac ts) which is sp ecifica lly referenc ed in the pretria l diversio n agreement.

...[a ] guilty ple a...is  functionally a nd qualita tively diffe rent from a stip ulation.  A  guilty plea  generally wa ives the right to

app eal.  A gui lty pl ea ha s be en sa id to b e  � itse lf a co nvicti on; nothing re mains  but to  give ju dgment  and d eterm ine

punishment. �

A stipu lation, on the other hand ...is o nly an admis sion that if the Sta te � s witness es were  called , they would  testify in

accordance with the summary presented by the prosecutor.  The trial court must make a determination of guilty or

innocence.  More importantly, a stipulation preserves legal issues for appeal and can operate to keep potentially prejudicial

matte rs fro m the ju ry � s co nside ratio n.

State v. Johnson, 10 4 W n.2 d 3 38 , 34 1, 7 05  P. 2d  77 3 (1 98 5) ( Ci tat ion s o mit ted .); See also State v. Smith, 134 Wn.2d 849, 953 P.2d

81 0 (1 99 8); State v. Mierz, 12 7 W n.2 d 4 60 , 46 9, 9 01  P. 2d  28 6 (1 99 5); State v. Halgren, 87 Wn.App. 525, 531-32, 942 P.2d 1027

(Div . 1 1 997 ), reversed on other grounds, 137 Wn.2d 340, 971 P.2d 512 (1999) (future dangerousness aggravating factor may not be

applied  in non-sex offense  case ).

Once a trial court finds that a violation of the pretrial diversion agreement occurred by a preponderance of the evidence, and that

the pro sec ution � s de cisi on to te rminate  the agre eme nt was   � not unre aso nable , �  the pre trial d ivers ion agre eme nt mak es c lear t hat the

case proceeds to a bench trial based upon stipulated evidence and the defendant �s admission that sufficient facts exist for a finding of

guilt.

Waiv er of the D efenda nt �s Right to  be P resent  �

Motion  to Rev oke an d/or Trial in Abs entia

A criminal d efendant � s failure to  appe ar for trial is not c onsidere d a va lid waive r of his or her co urt rule right to be  prese nt.

Crosby v. United States, 506 U. S. 255 , 113 S.C t. 748, 75 3, 122 L.Ed .2d 25  (1993) (F edera l Rule of C riminal Proce dure 43 . Cou rt

refuses  to reach is sue whe ther trial in abse ntia  is p roh ibi ted  by  the  Co nst itu tio n); United States v. Mezzanatto, 513 U. S. 196 , 115 S.C t.

797, 80 2, 130 L.Ed .2d 69 7 (1995 ) (explaining that Crosby  held that a defendant �s failure to appear for trial cannot be considered a

va lid  kno win g an d v olu nta ry w aiv er o f the  co urt  rul e ri ght t o b e p res ent  for  tri al) ; State v. Hammond,  121 Wn.2d 787, 790-91, 854

P.2d 6 37 (199 3) (Crosby � s  textual ana lysis o f FRCP  34 found  persu asive , and adop ted for interpre tation of C rR 3.4; Co urt refuse s to

reach iss ue whether tria l in abse ntia  is prohibite d by the C onstitution).

A defendant �s midtrial flight, though, acts as a knowing and voluntary waiver of the right to  be present, and the trial may

proceed without the defendant �s presence.  Crosby, 113 S.Ct. at 751-53. 

...M oreo ver, a  rule t hat all ows  an ongo ing trial to  continu e whe n a de fenda nt disa ppe ars d epriv es the  defe ndant o f the

option of gambling on an acquittal knowing that he can terminate the trial if it seems that the verdict will go against him � an

optio n that might  otherw ise a ppe ar pre ferab le to t he co stly, p erhap s unne ces sary , path o f bec oming a  fugitiv e from  the
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outse t.

Crosby, 113 S.Ct. at 753.

Like the mos t fundamenta l constitutio nal protec tions afford ed a c riminal defend ant, any cou rt rule is su bject to a  defenda nt �s

knowing and voluntary waiver with court permission.  Mezzanatto, 115 S.Ct. at 801-02 (string cite of cases showing a criminal

defenda nt �s ability to  knowingly and v oluntarily wa ive dou ble jeop ardy, privile ge against co mpulso ry self-incriminatio n, right to jury

trial, right to confront one � s acc users , and right to couns el).

The state and federal constitutional rights to be present at trial may be waived, provided the waiver is voluntary and knowing. 

Johns on v. Z erbs t, 30 4 U .S . 4 58 , 58  S. Ct . 1 01 9, 1 02 3, 8 2 L. Ed . 1 46 1, 1 46  A. L.R . 3 57  (19 38 ); State v. Rice, 110 Wn.2d 577, 619, 757

P.2 d 88 9 (19 88), cert. denied, 49 1 U .S . 9 10 , 10 9 S .C t. 3 20 0, 1 05  L.E d. 2d  70 7 (1 98 9); State v. Thompson, 123 Wn.2d 877, 880, 872

P.2d 1 097 (19 94) (trial co urt �s dec ision to co ntinue with trial when de fendant took  flight after the trial had b egun is affirme d).

Section 4  of the pretria l diversio n agreement ma kes c lear that a d efendant und erstands  he or she s hall be pre sent in cou rt at all

future  cou rt hear ings, and  that the  trial c ourt m ay p roce ed w ith a mo tion to  revo ke the  pretr ial di vers ion agre eme nt and tr ial if the

defendant fails to appear as required.  

By agree ing to a pretrial d iversion a greement, a de fendant knowingly a nd voluntarily  waives  his or her right to be p resent at a

hearing on the prosecution �s motion to revoke a pretrial diversion agreement or subsequent trial if the defendant fails to appear for

those  hearings  after  notice  of the he aring da te  � is se nt to the  De fenda nt �s att orney  or the D efend ant � s las t know n add ress  if the

Defend ant is not repre sented b y an attorney . �   Pretrial D iversion A greement, Sec tion 4, Prese nce of the D efendant.

A trial co urt may p rocee d with a motio n to revok e a pre trial divers ion agreeme nt and sub sequ ent trial if a de fendant fails to

appe ar after notic e of the motio n is sent as  required  by the pre trial divers ion agreeme nt.

The Case at Bar

[insert analysis]
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3.9 Discretion in the charging decision
(a) unprofessional conduct to institute criminal charges not supported by probable cause; a prosecutor should not

institute criminal charges in the absence of sufficient admissible evidence to support a conviction

(b) pros ecu tor not  oblige d to p rese nt all c harges  evid ence  might su ppo rt; pros ecu tor ma y in so me c ircum stanc es d ecline

to prosecute notwithstanding that sufficient evidence may exist which would support a conviction. Factors to be considered

in exercising charging discretion are �

prose cutor � s reas onable d oubt ac cuse d is in fact guilty

extent of harm caused by offense

disproportion of authorized punishment in relation to particular offense or offender

pos sible  impro per m otive s of c ompl ainant

reluctanc e of victim  to testify

coope ration of ac cuse d in appre hension or co nviction of othe rs

availability and likelihood of prosecution by another jurisdiction

(c) no weight to the personal or political advantages or disadvantages, nor to a desire to enhance his or her record of

convictions should be given

(d) in cases involving serious threat to community, prosecutor should not be deterred from prosecution by fact that juries

have tended to acquit in similar circumstances

(e) prosecutor should not bring charges greater in number or degree than can reasonably be supported with evidence at

trial.

Excerpt from Commentary to ABA Standard
Basic Criteria.   �  &The  broa d dis creti on give n to a p rose cuto r in dec iding whe ther to  bring cha rges a nd in cho osing the

parti cula r charge s to b e ma de re quire s that  the grea test  effort  be ma de to  see  that this  powe r is us ed fa irly a nd

uniformly. &A prosecutor ordinarily should prosecute if, after full investigation, it is found that a crime has been

committed, the perpetrator can be identified, and there is sufficient admissible evidence available to support a verdict of

guilty. & �

Facts That May Properly Be Considered.   � It is axiomatic that a ll crimes c annot be p rosec uted e ven if this were

desira ble. & A pros ecuto r must ad opt a  � first things first �  policy, giving grea test co ncern to those  areas  of criminal ac tivity

that power a threat to the security and order of the community. �

 � Nor is it d esirab le that the pros ecuto r prosec ute all c rimes at the  highest degree  availa ble. & The pu blic

interest is best served and evenhanded justice best dispensed not by the mechanical application of the  �letter of

the law, �  but by a  flexible and ind ividualize d applic ation of its norm s through the exerc ise of a  prose cutor � s

thoughtful discretion. �

 � If prosecu tion is sou ght by a priva te party o ut of malic e or to exe rt coercio n on the defenda nt, as is

sometimes the case in matters involving sexual offenses or debt collection, for example, the prosecutor may

properly decline to prosecute. �

Personal Advantage Not to Be Considered.   � A prosecutor should avoid measuring his or her record by the  �conviction

rate � of the office. & �

Community Indifference to Serious Crime.   � There are cases where, even if convictions seem quite unlikely, perhaps

because of hostile community attitudes toward the victims, a prosecutor should proceed if satisfied that a serious crime has

been committed, the offender has been identified, and the necessary evidence is available. & �

Discretion in Selecting the Number and Degree of Charges.   �  &De fense  cou nsel o ften co mpla in that p rose cuto rs cha rge

a numb er of d iffere nt crime s, that i s,  � ove rcharge , � in orde r to ob tain le vera ge for p lea ne gotiat ions & the hea rt of the

critic ism is  the be lief tha t pros ecu tors b ring char ges no t in the go od fa ith bel ief tha t they a re ap prop riate  unde r the

circums tances a nd with an intention of pros ecuting them to a  conclus ion, but merely  as a hara ssing and co ercive d evice  in

the exp ecta tion tha t they w ill indu ce the  defe ndant to  plea d guilt y. & The  line s epa rating s o-ca lled o verc harging fro m the

sound exercise of prosecutorial discretion is necessarily indefinite and subjective & �
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RPC 3.8(a) � Probable Cause Required
 � The prosecutor in a criminal case shall &[r]efrain from prosecuting a charge that the prosecutor knows is not supported by

probable cause & �

RPC 3.8(a) � Probable Cause Required � Qualified Immunity for Prosecutor Who

Endorses Facts Supporting Probable Cause
ÿÿ Kalina v. Fletcher, 522 U. S. 118 , 118 S.C t. 502, 50 9-10, 139  L.Ed.2d  471 (19 97) (Sec tion 1983  action bro ught against de puty

prosecutor who had prepared application for arrest warrant (that included inaccurate facts) by individual against whom charges had

been dropped following his arrest in connection with a second degree burglary; Held: only qualified immunity when prosecutor acts as

a comp laining witness rathe r than a lawye r).

The se c ase s ma ke it q uite c lear t hat pe titione r �s ac tivitie s in co nnectio n with the p repa ratio n and fil ing of two  of the

three charging documents � the information and the motion for an arrest warrant � are protected by absolute immunity.

Indeed, except for her act in personally attesting to the truth of the averments in the certification, it seems equally clear that

the preparation and filing of the third document in the package was part of the advocate �s function as well. The critical

que stion, ho wev er, is w hether s he wa s ac ting as  a co mpla ining witne ss ra ther tha n a law yer w hen she  exec uted  the

certification  � [u]nder penalty of perjury. � ...

Although the law  required  that docu ment to be s worn or certifie d under p enalty of p erjury, neither fed eral nor sta te

law ma de it ne ces sary  for the  pros ecu tor to  make  that ce rtifica tion. In do ing so, p etitio ner pe rforme d an a ct that  any

comp etent w itnes s might ha ve p erform ed.  Eve n if she m ay ha ve b een fo llowing a  prac tice i n King Co unty, W ashingt on,

that practice is surely not prevalent in other parts of the country and is not even mandated by law in King County. Neither

petit ioner no r amic i argue  that pr ose cuto rs rou tinely  follo w the K ing Co unty p racti ce.  Indeed , tradit ion, as  well a s the

ethics  of ou r profe ssio n, genera lly ins truct  cou nsel t o av oid the  risks  ass ocia ted w ith par ticip ating as  both a dvo cate  and

witnes s in the  sam e pro cee ding.

...Testifying about facts is the function of the witness, not of the lawyer. No matter how brief or succinct it may be,

the evidentiary component of an application for an arrest warrant is a distinct and essential predicate for a finding of

probab le cau se. Ev en when the pers on who make s the cons titutionally req uired  � Oath or a ffirmation �  is a lawy er, the only

function that she performs in giving sworn testimony is that of a witness.

(Citations omitted.)

SRA Charging and Plea Disposition Standards � RCW 9.94A.440(1) � Decision Not

to Prosecute or to D ismiss
A pros ecuting attorne y may d ecline to p rosec ute, eve n though technically  sufficient e vidence  to prose cute e xists, in

situations where prosecution would serve no public interest, would defeat the underlying purpose of the law in question or

would result in decreased respect for the law.

Examples given in RCW 9.94A.440(1) of reasons not to prosecute are �

1. contra ry to l egisl ative  intent

2. antiquate d statu te that (i) has not b een enforc ed for ma ny years  and (ii) most m embers  of soc iety ac t as if no longer in

existence  and (iii) it serv es no de terrent or prote ctive pu rpose  in today � s soc iety and (iv ) it has not bee n recently

reconsid ered by  the legislatu re.  This  reaso n is not to be c onstrued  as a b asis to  decline c ases  beca use the la w in ques tion is

unpopular or because it is difficult to enforce

3. de minimus violation

4. confinement on o ther charges w here acc used  sentence d on another c harge to lengthy pe riod of co nfinement and (i)

conviction on new offense not merit additional direct or collateral punishment and (ii) new offense is either

misd eme anor o r a fel ony whi ch is no t part icula rly aggr ava ted a nd (iii) c onvic tion of  new o ffense  woul d not s erve  any

significant deterrent purpose

5. pending conv iction on another c harge where a ccus ed is fa cing pending pros ecution in s ame or a nother county  and (i)

conviction of new offense not merit an additional direct or collateral punishment and (ii) conviction in pending prosecution

is imminent and (iii) new offense is either misdemeanor or felony which is not particularly aggravated and (iv) conviction

of new offense not serve any significant deterrent purpose

6. high dispropo rtionate co st of pros ecution w here cos t of locating, transp orting or burde n on prose cution witnes ses is  highly

disproportionate to importance of offense and case is minor

7. improper motives of complainant and prosecution serves no public purpose, would defeat the underlying purpose of

the law or would result in decreased respect for the law
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8. immunity

9. victi m req ues t in (i) as sau lt crim es w here v ictim s uffere d little  or no inj ury o r (ii) pro perty  crime s not inv olving

violence where no major loss suffered or (iii) crimes where declining to prosecute would not jeopardize the safety of

society; care should be taken to insure victim �s request is freely made and not product of threat or pressure by

accused

 � The presence of these factors may also justify the decision to dismiss a prosecution which has been commenced. �

 � The prosecutor is encouraged to notify the victim, when practical, and the law enforcement personnel, of the decision not

to prosecute. �

Kitsap Prosecutor �s Office � Decline to Prosecute Notice
OFFICE OF THE

KITSAP COUNTY PROSECUTING ATTORNEY

Russell D. Hauge, Prosecuting Attorney

Crim inal &  Adm inistra tive D ivisi ons

Kitsap County Courthouse, 614 Division Street, MS-35

Port Orchard, Washington  98366-7148

(360) 337-7174; Fax No. (360) 337-4949

Bremerton Municipal Court Division

239 Fourth Street

Bremerton, Washington  98337

(360) 478-2334; Fax No. (360) 478-2303

D e c l i n e Decline D e c l i n e  t o Decline to D e c l i n e  t o  P r o s e c u t e Decline to Prosecute D e c l i n e  t o  P r o s e c u t e  N o t i c e

r Bainbridge Island PD. 

Fax # (206) 780-8596
r Humane Society. 

Fax # 698-9668
r Suquamish PD.  

Fax # (360) 598-4414

r Bremerton PD (Det. ______

_____ _____ __) Inter-office ma il
r KCSO.  Inter-office mail.  MS-37 r WSP.  

Inter-office mail

r Bremerton PD (Officer ___

_____ _____ __) Inter-office ma il
r NCIS.  

Fax # 476-8849
r WSP. (Lab Analysis)

Inter-office mail

r CPS.  3423-6th Street, Ste 217,

Bremerton, WA  98312
r Port Orchard PD.  

Inter-office mail
r Other. 

________________________

r Fish & Wildlife.  

Fax # (360) 902-2942
r Poulsbo PD.  

Fax # (360) 779-4433

r Felony           r  Gross Misdemeanor/Misdemeanor          Our Decline Code _________

From:  ______________________________________________________________________, DPA [Direct # ________________]

Date:______________ Our File #: ______________ Officer: _________________________________  Badge #:_______

Suspe ct: ________________________________________________________ Report No: _______________________________

Decline Letter to Victim? r Not Applicable; r Yes; r No; Date Sent _________________

Decline to Prosecute Notice to Law Enforcement; Date Sent ___________________

Seized Property? r No ne; r Re tur n to  Ow ner ; r De str oy ; r Fo rfe itu re A cti on; r Other _______________________________

Seized Firearm? r No ne; r Firearm to b e Retaine d by Law E nforcement.   File to D PA __ _____ ___ to R eview fo r Possib le

Forfeiture Action

R e a s o n ( s ) Reaso n(s) R e a s o n ( s )  f o r Reaso n(s) for R e a s o n ( s )  f o r  F a i l u r e Reason(s) for Failure R e a s o n ( s )  f o r  F a i l u r e  t o Reason(s) for Failure to R e a s o n ( s )  f o r  F a i l u r e  t o  P r o s e c u t e

_________________________________________________________________________________________________________

_________________________________________________________________________________________________________

_________________________________________________________________________________________________________

_________________________________________________________________________________________________________

r Unable to locate:  Suspect has moved from our State and/or cannot be located.

r Unde r 12:  P er RC W 9A .04 .05 0, a c hild und er 12  is pre sume d to b e inca pab le of c ommit ting a cr ime.   Howe ver, if s ubs equ ent

charge s are  rece ived , they w ill be  cons idere d for fi ling.

r Over 18:  The suspect reached his/her 18th birthday before the referral could be processed by Juvenile Court.  You may proceed

on the bas is that the su spec t is an adu lt.

r Inappropriate Jurisdiction.  Per RCW 13.04.030, any non-felony traffic, boating, game and/or fish violations committed by

juveniles  age 16 o r 17 shou ld be s ent to the ap propriate  adult co urt.

After sp eaking with D PA who d eclined c ase, law  enforceme nt may app eal de cline dec ision to

 Chris Casad [felony adult], Greg Hubbard [juvenile], Jeff Jahns [misdemeanor adult] or Russ Hauge.
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SRA Charg ing and Plea Disposition Standards � RCW 9 .94A.440(2 ) � Decision to

Prosecute
See statute for prioritization of crimes against persons, crimes against property, and other classified felonies

SRA Charging and Plea Disposition Standards � RCW 9.94A.440(2) � Selection of

Charges/Degree of Charge
(1) The prosecutor should file charges which adequately describe the nature of defendant �s conduct.  Other offenses may

be charged only if they are necessary to ensure that the charges:  (a) Will significantly enhance the strength of the state �s

case at trial; or (b) Will result in restitution to all victims.

(2) The prosecutor should not overcharge to obtain a guilty plea.  Overcharging includes:  (a) Charging a higher degree;

(b) Charging additional counts.

This sta ndard is intend ed to dire ct prose cutors to  charge those  crimes w hich demons trate the nature  and serio usness  of a defe ndant � s

criminal conduct, but to decline to charge crimes which are not necessary to such an indication.  Crimes which do not merge as a

matter of law, but which arise from the same course of conduct, do not all have to be charged.

Case Law � Prosecutorial Discretion � Charging Decision
ÿÿ Bordenkircher v. Hayes, 434 U.S. 357, 54 L.Ed.2d 604, 98 S.Ct. 663, 668 (1978) ( � so long as the prosecutor has probable cause

to believ e that the ac cuse d committe d an offense  defined b y statu te, the decis ion whether or not to  prose cute, and w hat charge to file

or bring before  a grand jury, gene rally rests  entirely in his dis cretion. � ).

ÿÿ State v. Judge, 100 W n.2d 70 6, 713, 67 5 P.2d  219 (19 84) �

Prosecutors are vested with wide discretion in determining whether to charge suspects with criminal offenses. 

Bordenkircher v. Hayes; [supra], State v.  Pettitt,  93 Wn.2d 288, 294, 609 P.2d 1364 (1980).  Exercise of this discretion

involves consideration of factors such as the public interest as well as the strength of the case which could be proven. 

United States v. Lovasco, 43 1 U .S . 7 83 , 79 4, 5 2 L. Ed .2 d 7 52 , 97  S. Ct . 2 04 4 (1 97 7); Pettitt , at 295.  T he exercis e of a

prosecutor �s discretion by charging some but not others guilty of the same crime does not violate the equal protection

clause of U.S. Const. amend. 14 or Const. art. 1, § 12 so long as the selection was not  � deliberately based upon an

unjustifiable standard such as race, religion, or other arbitrary classification. �

(Citations omitted.)

ÿÿ State v. Talley, 122  Wn.2 d 19 2, 21 4-15 , 858  P.2d  217  (199 3) (whe re ther e are  diffe ring ele ments  betw een o ffense s  � the

pros ecu tor � s dis creti on is li mited  by c onsid erati on of w hich ele ments  [ca n be p rove d in the p artic ular c ase ] � , quo ting Kennewick v.

Fountain, 116 W n.2d 18 9, 193, 80 2 P.2d  1371 (1 991).

Case Law � Prosecutorial Discretion � Charging Decision � Civil Contempt and/or

New Crime
ÿÿ State v. Horton, 54 Wn.A pp. 83 7, 776 P. 2d 703  (Div. 1  1989) (d efendant c harged with crime  of violatio n of protec tion order,

rather than seeking contempt under RCW 7.20.020; Held: prosecutor �s decision to seek criminal charges rather than contempt did not

violate e qual pro tection cla use).

Case Law � Prosecutorial Discretion � Charging Decision � Crime and/or Infraction
ÿÿ State v. Ankney, 53 Wn.App.  393, 766 P.2d 11 31 (Div. 1 1989 ) (ordinance allowing citing dog owner for infraction or crime

base d on sam e condu ct, dog biting som eone, held no v iolation of e qual pro tection cla use whe n animal control v iolation res ulted in

civil or crimina l penalty o r both).

ÿÿ State  v.  Pol lnow, 69 W n.A pp.  160 , 848  P.2 d 12 65, review denied, 121  Wn.2 d 10 30 (D iv. 3  199 3) (ena ctme nts pe rmitting

prose cution to s eek a  criminal or civ il penalty o r both for the vio lation of a s tatute or o rdinance do  not violate  a criminal de fendant � s

constitutional right to equal protection.)

Case Law � Prosecuto rial Discretion � Crimes Including Ide ntical Elements
ÿÿ State v. Eakins, 73 W n.A pp.  271 , 274 -75, 8 69 P .2d  83 (D iv. 2  199 4), affirmed,  127  Wn.2 d 49 0, 90 2 P.2 d 12 36 (1 995 ) (defe ndant

conv icted  of two  cou nts of s eco nd de gree a ssa ult wit h spe cial v erdic t findings  impo sing de adly  wea pon e nhance ment; de fenda nt

contende d equa l protectio n was vio lated be caus e sec ond degree  assa ult bears  a more s evere  penalty tha n exhibiting a firearm, and he is

being punished for the same act; Held:  offenses have different elements, so no equal protection violation, but conviction reversed on

other grounds ) �

He relies on the often repeated rule that statutes imposing different punishments for the same act, violate the equal
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protection clause of the Fourteenth Amendment and article 1, section 12 of the Washington State Constitution when they

purport to authorize the State to charge one person with a felony and another with a misdemeanor for the same act

committed under the same circumstances.  Olsen v. Delmore, 48 Wn.2d 545, 295 P.2d 324 (1956).   See also State v.

Leech, 11 4 W n.2 d 7 00 , 71 1, 7 90  P. 2d  16 0 (1 99 0);  State v. Dictado, 102 Wn.2d 277, 687 P.2d 172 (1984). &

It is firmly estab lished that the id entity of ele ments in two c riminal statute s with disp arate pe nalties do es not vio late

the equal protection clause of the Fourteenth Amendment.  

[A]  decis ion to proc eed u nder [a s tatute with a gre ater pena lty] do es not em power the G overnment to

predetermine ultimate criminal sanctions.   Rather, it merely enables the sentencing judge to impose a longer

prison se ntence than [a  statute  with a less er penalty ] would  permit... .  More  importantly, there  is no app reciable

difference between the discretion a prosecutor exercises when deciding whether to charge under one of two

statutes with different elements and the discretion he exercises when choosing one of two statutes with identical

elements.   In the former situation, once he determines that the proof will support conviction under either

statute, his decision is indistinguishable from the one he faces in the latter context.   The prosecutor may be

influenced by the penalties available upon conviction, but this fact, standing alone, does not give rise to a

violation of the Equal Protection or Due Process C lause.  

United States v. Batchelder, 442 U.S. 114, 125, 99 S.Ct. 2198, 2204, 60 L.Ed.2d 755 (1979).   See Kennewick v. Fountain,

116 W n.2d 18 9, 802 P. 2d 137 1 (1991 ) (overruling State v. Zornes, 78 Wn.2d 9, 475 P.2d 109 (1970)), which was

chara cteri zed a s hold ing that s tatut es d efining the  sam e offe nse fo r the sa me c ondu ct, bu t pres cribi ng diffe rent

punishments , violate a n individual's  right to equal p rotection).

Case Law � Prosecuto rial Discretion � Number o f Counts
ÿÿ State v. Lewis, 115 W n.2d 29 4, 299, 79 7 P.2d  1141 (1 990) �

[T]he prosecutor had no duty to charge the defendant after the first delivery to the King County Police informant. 

Likewise, in his discretion, the prosecutor could charge as separate counts each of the deliveries made by the defendant. 

This co urt has held  that  � [w]hethe r the incidents a re to be c harged se parately  or brought as  one charge is  a dec ision within

the prosecutorial discretion. �   State v. Petrich, 101 Wn.2d 566, 572, 683 P.2d 173 (1984).  In this case, charges were filed

that were necessary to reflect the nature and extent of the defendant �s criminal activity.

ÿÿ State v. Knutson, 64 W n.Ap p. 7 6, 80 , 823  P.2d  513  (Div . 1 1 991 ) ( � In addit ion, a p rose cuto r has b road  disc retio n in chargi ng a

susp ect with a v iolation of the la w and in choo sing what charges  to make . � ).

Case Law � Limitation on C harging D ecision � After M istrial
ÿÿ State v. Anderson, 96 W n.2d  739 , 740 -42, 6 38 P .2d  120 5, cert. denied, 459 U.S. 842, 103 S.Ct. 93, 74 L.Ed.2d 85 (1982)

(prosec utor prohibite d from filing additio nal related  charges a fter mistrial du e to failure  to join offense s in first trial) �

Dismissal is mandated by the State's failure to comply with Superior Court Criminal Rules CrR 4.3 relating to joinder

of offenses.  CrR 4.3(c)(1) provides that offenses are related if based upon the same conduct and are within the jurisdiction

and venu e of the sa me cou rt.

The co nseque nces of the  State's fa ilure to join rela ted offens es are  set forth in CrR  4.3(c)(3 ):

A defendant who has been tried for one offense may thereafter move to dismiss a charge for a related

offens e ...  The  motio n to dis miss  ... s hall be  granted  unles s the c ourt d eterm ines t hat be cau se the  pros ecu ting

attor ney w as u nawa re of t he fac ts co nstitu ting the re lated  offens e or d id not ha ve s uffic ient ev idenc e to w arrant

trying this offense a t the time of the firs t trial, or for some  other reas on, the ends of ju stice wo uld be d efeate d if

the motion were granted.

 &The  prote ction a gainst  dou ble je opa rdy p rotec ts a c itizen fro m bei ng plac ed in the  hazard ous  pos ition o f stand ing

trial more than once for the same offense.  Green v. United States, 355 U.S. 184, 187, 78 S.Ct. 221, 223, 2 L.Ed.2d 199

(1957).  If the appellate court reverses a conviction and remands for a new trial, the double jeopardy clause is ordinarily not

offended.  United States v. Tateo, 377 U.S. 463, 84 S.Ct. 1587, 12 L.Ed.2d 448 (1964).  Nor is the protection offended

when the first trial is on a defective information.  State v. Burns, 54 Wash. 113, 102 P. 886 (1909).  However, if an

appe llate co urt revers es a c onviction ba sed u pon insufficie ncy of the ev idence, a  retrial is not p ermissib le under this

doctrine.  Hudson v. Louisiana, 45 0 U .S . 4 0, 1 01  S. Ct . 9 70 , 67  L.E d. 2d  30  (19 81 ); Burks v. United States, 437 U.S. 1, 98

S.C t. 21 41, 5 7 L.Ed .2d  1 (19 78).   If the rev ersa l is not  for ins uffic iency  of ev idenc e, the d efend ant ma y be  retrie d for the

convicted offense and any lesser included offenses.  Defendant may not, however, be retried on an offense of a higher

degree because he has implicitly been acquitted of the higher degrees of the crime.  See S tate v. S choel,  54 Wn.2d 388, 341

P.2d 4 81 (195 9); State v. M urphy, 13 W ash. 22 9, 43 P. 4 4 (1895 ); 3 C. T orcia, Wha rton on Criminal E vidence  § 655 (1 3th

ed. 19 72).
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Case Law � Limitation on Charging Decision � Delay in Adding Charges Which

Prejudices Defendant by Forcing Speedy Trial Waiver to be Adequately Prepared
ÿÿ State v.  Michielli,  132 W n.2d 22 9, 937 P. 2d 587  (1997) (tria l court � s dismis sal of three  counts o f trafficking in stolen p roperty

upheld u nder CrR 8 .3(b) where  prose cutor wa ited until 3 b usiness  days  before tria l to amend c harges, resu lting in defendant having to

choose  betwee n going to trial unprepa red or wa iving his right to a spe edy trial a nd asking for a  continuance ) �

Two things must be shown before a court can require dismissal of charges under CrR 8.3(b).  First, a defendant must

show arbitrary action or governmental misconduct.  State v.  Blackw ell,  120  Wn.2 d 82 2, 83 1, 84 5 P.2 d 10 17 (1 993 ) (citing

State v. Lewis, 115 W n.2d 29 4, 298, 79 7 P.2d  1141 (1 990)).  G overnmenta l miscondu ct, howeve r,  � need not b e of an ev il

or dishonest nature; simple mismanagement is sufficient. �   Blackw ell,  120 W n.2d at 8 31 (emp hasis ad ded).  A bsent a

showing of arbitra ry action o r governmental m iscondu ct a trial co urt cannot dis miss cha rges unde r CrR 8. 3(b) &

The se cond nec essa ry eleme nt a defenda nt must show  before a  trial court c an dismis s charges  under C rR 8.3(b) is

prejudice affecting the defendant �s right to a fair trial.  See State v. Cannon, 130 Wn.2d 313, 328, 922 P.2d 1293 (1996). 

Suc h preju dice  includ es the  right to a  spe edy  trial a nd the  � right to b e rep rese nted b y co unse l who ha s had  suffi cient

opportunity to adequately prepare a material part of his defense. & �   State v. Price, 94 Wn.2d 810, 814, 620 P.2d 994

(1980).

A trial court �s power to dismiss charges is reviewed under the manifest abuse of discretion standard.  See State v.

Warner, 125 Wn.2d 876, 882, 889 P.2d 479 (1995). &

A brief re view of the p leadings a nd the record  before the  court sho ws De fendant su cces sfully su pported  his CrR

8.3(b) claim.  Defendant proved the two elements which must be shown for a court to dismiss charges.

Defend ant failed to  convince  the trial cou rt that the prose cutor � s late a mendment of the  charges wa s due  to

prosecutorial vindictiveness.  However, simple governmental mismanagement satisfies the  � misconduct �  element. 

Blackw ell,  120 Wn.2d at 831.  The facts of this case demonstrate governmental mismanagement. &

 &De spite  this [ having a ll fac ts nec ess ary to  charge  add itiona l cou nts mo nths ea rlier] , the Sta te file d only  one the ft char ge

in July and  delay ed ove r three months be fore add ing the four other cha rges, just five  days  before tria l was sc heduled  to

begin.  These facts strongly suggest that the prosecutor �s delay in adding the extra charges was done to harass

Defen dant.   There appears to be no other reasonable explanation for why the prosecutor waited until five days before trial

to add the new charges, when the prosecutor admittedly possessed all the information and evidence to support those

charges in Ju ly 1993 , if not earlier.

A de puty pro secu tor subm itted an affid avit in which he sta tes,  � Having bee n informed that this c ase a bsolute ly would

be going to trial I made a tactical decision regarding what charges would have the best chance of success in front of a jury. �  

Cle rk � s Pa pers  at 20 .  How eve r, the Sta te kne w as  of Se ptem ber 2 , 199 3, that D efend ant de sired  a tria l.  N onethe less , the

State delayed eight more weeks before adding the four charges for which the State had long possessed all the evidence. 

The long delay, without any justifiable explanation, suggests less than honorable motives.

Normally, the court may permit the State to amend the information any time before a verdict if such amendment does

not pre judic e the s ubs tantia l rights o f the de fenda nt.  C rR 2. 1(d).   Suc h preju dice  is pre sent i n this c ase , thereb y wa rranting

a CrR 8 .3(b) dis missal.

Defend ant was p rejudice d in that he was  forced to  waive his  spee dy trial right and a sk for a c ontinuance  to  prepare

for the surprise charges brought three business days before the scheduled trial. &The prosecutor delayed adding four

serious charges until three business days before the trial without any justification, thereby giving Defendant the choice of

going to trial unprepared, or waiving his right to a speedy trial and asking for a continuance. &

Defend ant �s being force d to waiv e his spe edy trial right is no t a trivial ev ent.  This  court,  � as a ma tter of pub lic

policy[,] has chose to establish speedy trial time limits by court rule and to provide that failure to comply therewith requires

dismissal of the charge with prejudice.  State v. Duggins, 68 Wn.App. 396, 399-400, 844 P.2d 441 (1993).  The State �s

delay in amending the charges, coupled with the fact that the delay forced Defendant to waive his speedy trial right in order

to prepa re a de fense, ca n reasona bly be c onsidere d mismana gement and p rejudice  sufficient to  satisfy  CrR 8. 3(b).

The Sta te argued  to the trial co urt that pros ecuto rs have  � almost u nfettered d iscretion to  charge those  things that it

thinks it can pro ve. �   Although pro secu tors are a llowed mu ch discre tion, CrR 8.3 (b) exists  � to see  that one charge d with

crime is fairly treated. �   State v. Whitney, 96 Wn.2 d 578, 5 80, 637  P.2d 9 56 (198 1) (emphas is add ed).  In this cas e the State

express ly admits  that it had all of the  information and e vidence  necess ary to file a ll of the charges  in July 19 93.  D espite
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this, the State delayed bringing the most serious of those charges for months, and did so only five days (three business

days) before the scheduled trial.  Even though the resulting prejudice to Defendant �s speedy trial might may not have been

extreme, the State �s dealing with Defendant would appear unfair to any reasonable person. &

(Bold emphasis added.) (Citations omitted.)

ÿÿ State v. Teems,  89 W n.A pp.  385 , 948  P.2 d 13 36 (D iv. 3  199 7), review denied, 136 Wn.2d 1003 (1998) (trial court �s dismissal of

felony po sses sion of mariju ana cas e affirmed ; Held: State � s act o f giving notice of filing of charge s to de fense atto rney after mis trial,

where prosecutor previously signed order allowing counsel to withdraw, constituted misconduct where defense attorney not appointed

until 12 da ys be fore trial).

ÿÿ State v. Pettus, 89 W n.A pp.  688 , 951  P.2 d 28 4, review denied, 136 W n.2d 10 10 (Div . 2 199 8) (trial cou rt denial of mo tion to

dismissed upheld)

Ge nerall y, the c ourt m ay a llow a mendm ent of a  crimina l charge  at any  time b efore  verd ict, pro vide d the a mendm ent

do es  not  pre jud ice  the  su bs tan tia l ri ghts  of t he d efe nda nt.  Cr R 2 .1 (d) ; State v. Pelkey, 109 Wn.2d 484, 490-91, 745 P.2d

854 (1987)....

Here , the co urt gra nted s eve ral co ntinuanc es.  Dur ing one o f these  continu ance s, the S tate m ove d to a mend t he

information to add the delivery charge.  As the continuances tolled the running of the speedy trial period, the State added

the new charge within the speedy trial period.

ÿÿ State v. Ralph Vernon G.,  90 Wn.App. 16, 950 P.2d 971 (Div. 3 1998) (some convictions for child sex abuse reversed) (here,

unlike  in Michielli , trial court did  not grant defense  motion to dis miss bu t Div. 3  reverse d convic tions reas oning that the delay  in

bringing additional charges while hold-back charges were being used to persuade defendant to take plea offer or waive speedy trial is a

failure to a ct with due d iligence).

ÿÿ State v. Miller, 92 Wn.A pp. 69 3, 702-3, 9 64 P.2 d 1196  (Div. 2  1998).

Before charges can be dismissed under CrR 8.3(b), the defendant must show (1) arbitrary action or governmental

misconduct and (2) prejudice affecting the defendant �s right to a fair trial.  State v.  Michielli,  132 Wn.2d 229, 239-40, 937

P. 2d  58 7 (1 99 7); State v. Koerber, 85 Wn.A pp. 1, 4, 9 31 P.2 d 904 (1 997). T he trial cou rt �s ruling on suc h a motion to

dismiss  is disc retionary a nd reviewa ble only fo r manifest ab use o f discretio n, i.e. the trial co urt �s dec ision is ma nifestly

unreasonable, is exercised on untenable grounds, or for untenable reasons. Michielli,  132 W n.2d at 2 40; State v . Black well,

12 0 W n.2 d 8 22 , 83 0, 8 45  P. 2d  10 17  (19 93 ); State v. Barnes, 85 W n.A pp.  638 , 655 , 932  P.2 d 66 9, review denied, 133

Wn.2d 1021 (1997). Dismissal is an extraordinary remedy, not warranted unless the defendant shows prejudice....

Here, Miller was not prejudiced by the trial court �s refusal to dismiss the remaining charges. First, he did not accept

the ple a ba rgain. S eco nd, the S tate w as no t allo wed  to am end the  informa tion to  includ e se cond  degre e as sau lt, and t he

unlawful possession of a firearm charge was dismissed. Third, the charges of attempted theft of a firearm and third degree

assault are supported by the evidence. Therefore, we find no abuse of discretion in the trial court �s refusal to dismiss all of

the charges.

(Citations omitted.)

Case Law � Limitation on Charging Decision � General v. Specific Crimes
ÿÿ State v. Shriner, 101 Wn.2d 576, 580, 681 P.2d 237 (1984) (defendant who failed to return rental car was improperly charged

and convicted under first-degree theft statute, since he should have been charged under special criminal possession of a rented motor

vehicle s tatute) �

It is a well es tablished  rule of sta tutory co nstruction that  � where a s pecia l statute  punishes  the same  conduc t which is

punished under a general statute, the special statute applies and the accused can be charged only under that statute. �  State v.

Cann,  92 Wn.2 d 193, 1 97, 595  P.2d 9 12 (197 9).   It is not relev ant that the spe cial sta tute may  contain ad ditional ele ments

not contained in the general statute;  i.e., notice.   The determining factor is that the statutes are concurrent in the sense that

the general statute will be violated in each instance where the special statute has been violated. 

ÿÿ State v. Mierz, 127 W n.2d 46 0, 478, 90 1 P.2d  286 (19 95) �

Where c onduct fa lls within the sco pe of two  criminal statu tes, the ac cuse d only may  be charge d under the m ore

specific (or  �special � )  statute and may not be charged under the more general statute.

ÿÿ State v. Rainford, 86 W n.A pp.  431 , 440 -41, 9 36 P .2d  121 0, review denied, 133  Wn.2 d 10 19 (D iv. 2  199 7) (sp ecia l sta tute s etting

forth offense of possession of controlled substance by prison inmate was not concurrent with general statute setting forth offense of

poss essio n of a controlle d sub stance).

If a general and a special statute are concurrent, the accused can be charged only under the special statute. Criminal

statutes are considered concurrent if a general statute is violated whenever a special statute is violated, regardless of
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whethe r the sp ecia l sta tute m ay c ontain a dditi onal e leme nts not c ontaine d in the ge neral s tatut e. In othe r word s,  � the

special statute will supersede the general statute  �[s]o long as it is not possible to commit the special crime without also

committing the general crime �. �  Violation of this rule can result in an equal protection violation  � because the State, by

selecting the crime charged, can obtain varying degrees of punishment while proving identical criminal elements. �

(Citations omitted.)

ÿÿ State v. Smeltzer, 86 Wn.A pp. 81 8, 939 P. 2d 123 5 (Div.  3 1997 ) (defenda nt charged with first d egree es cape  for failure to  return

from furlough; Held: s pecific c rime of failure  to return from furlo ugh should ha ve be en charged, c onviction rev ersed ).

ÿÿ State v. Dorn, No. 22025-3-II, ___ Wn.App. ___, 969 P.2d 129 (Div. 2 Jan. 8, 1999) (defendant charged with first degree escape

for failure to return from medical furlough; Held: all convicted felons, even those sentenced to county jails, are under the authority of

the Department of Corrections, accordingly, the State was required to charge defendant under failure to return from furlough statute;

convictio n reverse d).

Case Law � Limitation on Charging Decision � Mandatory Charging Policy Based on

Fixed Formula Prohibited
ÿÿ State v.  Pettitt,  93 Wn.2d 288, 296, 609 P.2d 1364 (1980) (prosecutor had mandatory policy of filing habitual criminal

complaints against all defendants with 3 or more prior felonies; Held:  �In our view, this fixed formula which requires a particular

actio n in eve ry ca se u pon the  happ ening of a  spe cific  serie s of e vents  cons titute s an a bus e of the  disc retio nary p owe r lodge d in the

prose cuting attorney . � ).

ÿÿ State v. Massey, 60 W n.A pp.  131 , 138 -39, 8 03 P .2d  340 , review denied, 115 W n.2d 10 21 (Div . 2 199 0), cert. denied, 499 U.S.

960, 11 1 S.C t. 1584 , 113 L.Ed. 2d 648  (1991) (d efense c laim that pros ecuto r had manda tory polic y of se eking dec lination hearing in

all juvenile cases involving first degree murder rejected due to evidence that a declination hearing was not sought in a first degree

murder c ase invo lving a 12 1/2  year old  defenda nt).

Case Law � Limitation on Charging Decision � Selective Prosecution Prohibited
ÿÿ United States v. Armstrong,  517 U.S. 456, 134 L.Ed.2d 687, 116 S.Ct. 1480, 1486 (1996) (defendant not entitled to discovery on

a claim that he was singled out for prosecution on basis of race because he failed to make threshold showing that Government declined

to prose cute s imilarly situ ated s uspe cts of othe r races ) �

A s elec tive- pros ecu tion cl aim a sks  a co urt to  exerc ise j udic ial po wer o ver a   � spe cial p rovinc e �  of the E xecu tive.   The

Attorney General and United States Attorneys retain  �  �broad discretion � �  to enforce the Nation �s criminal laws. &

Of course, a prosecutor �s discretion is  � subject to constitutional constraints. �   One of these constraints, imposed by

the equa l protectio n compone nt of the Due  Proces s Cla use o f the Fifth Amend ment is that the d ecisio n whether to

prosecute may not be based on  � an unjustifiable standard such as race, religion, or other arbitrary classification.  A

defendant may demonstrate that the administration of a criminal law is  � directed so exclusively against a particular class of

persons  & with a mind so unequal and oppressive �  that the system of prosecution amounts to  � a practical denial �  of equal

protection of the law.  Yick Wo v. Hopkins, 118 U. S. 356 , 373, 6 S.C t. 1064 , 1073, 30  L.Ed. 22 0 (1886 ).

(Citations omitted.)

Case Law � Limitation on Charging Decision � Vindictive Prosecution
ÿÿ State v. Bonisisio, 92 W n.Ap p. 7 83, 9 64 P .2d  122 2 (D iv. 2  199 8) (D efend ant co nvicte d of m ultip le co unts o f burgla ry and

unlawful possession of firearms, and trafficking. Original plea offer was for county jail time. Court imposed exceptional sentence

belo w 252  month s tanda rd range ; Held: c onvic tions a ffirmed , rema nded  for res entenc ing]

 �   �Prosecutorial vindictiveness is [the] intentional filing of a more serious crime in retaliation for a defendant �s lawful

exercise of a procedural right. �  �  But an initial charging decision does not freeze prosecutorial discretion. A prosecutor may

increase an initial charge when a fully informed and represented defendant refuses to plea guilty to a lesser charge. United

States v. Goodwin, 457 U.S. 368, 378-80, 102 S.Ct. 2485, 73 L.Ed.2d 74 (1982). Nonetheless,  �a defendant in an

approp riate ca se might prov e obje ctively tha t the prose cutor � s charging dec ision was  motivate d by a d esire to  punish him

for doing something that the law plainly allowed him to do.

In feder al co urts, t he trea tment o f a vind ictiv enes s cla im va ries d epe nding up on whe ther the  defe ndant ra ises  the

claim pretrial, or upon appeal or retrial. Although there is a presumption of vindictiveness when a prosecutor files an

indict ment in re spo nse to  a de fenda nt �s filing o f an ap pea l, there  is no s uch p resu mptio n in a pre trial s etting.

A de fendant in a pre trial setting bea rs the burd en of prov ing either  �   �(1) actua l vindictive ness, or (2) a  realistic

likel ihood  of vind ictiv enes s whic h will giv e rise  to a p resu mptio n of vind ictiv enes s. �   �  Onc e the d efend ant ma kes  the

required  showing, the prose cution mus t  �   �justify its d ecisio n with legitimate, articu lable, ob jective  reaso ns �   �  for its
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actions.

The case law does not specify when a trial court must grant a request for an evidentiary hearing to examine a claim of

prosecutorial vindictiveness. We conclude, however, that it is reasonable to apply the same analysis as is used for selective

prosecution claims. That is what the trial court did and, in oral argument before this court, defense counsel conceded that

pros ecu toria l vindi ctive ness  is a s ubc atego ry of s elec tive p rose cutio n.

A de fenda nt see king dis cov ery o n a cla im of s elec tive p rose cutio n must  prod uce  some  evid ence  that the  gove rnment

could have prosecuted similarly situated defendants but chose not to do so. The evidence must tend to show the existence

of the elements of the claim.

The only evidence that Bonisisio presented suggesting prosecutorial vindictiveness was defense counsel �s assertion

that in a ppro ximate ly 18  yea rs of p racti ce in K itsa p Co unty he  had  � neve r had c harges  this s eve re bro ught aga inst a ny

indivi dua l charge  with cri mes  where  no one  was  phys icall y harm ed.  �   Cons picu ous ly ab sent w as a ny ev idenc e rega rding

Kitsap C ounty � s treatme nt of similarly s ituated d efendants .  There  was not a  single des cription of a  spec ific incident where

Kitsap County failed to charge a defendant suspected of multiple burglaries after the defendant rejected a plea bargain. Nor

was there  data indic ating that the Kitsap  County  prose cutor � s office d eviate d from its norma l practice  and proc edures  in

pursuit of Bonisisio. Given the absence of evidence supporting the prosecutorial vindictiveness claim, the trial court did not

err in d enying B onisis io an e vide ntiary  hearing.

(Citations omitted.)
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3.10 Role in first appearance and preliminary hearing
(a) a prosecutor who is present at the first appearance before judicial officer should not communicate with accused unless

waiver of counsel is entered, except to aid in obtaining counsel or arranging for pretrial release of the accused

(b) prosecutor should cooperate in good faith in arrangements for pretrial release under prevailing system

(c) pros ecu tor sho uld no t enco urage  unco unse led a ccu sed  to wa ive p relimi nary he aring

(d) pros ecu tor sho uld no t see k co ntinuanc e so lely t o moo t prel iminary  hearing b y se curing i ndictm ent

(e) except for good cause, prosecutor should not seek delay in preliminary hearing after arrest made if accused in custody

(f) pros ecu tor sho uld b e pre sent a t prel iminary  hearing

Excerpt from Commentary to ABA Standard
 �  &The prosecutor should not ask for excessive bail to prevent release. &Since the function of the preliminary examination

is to determine whether there is probable cause to hold the accused for charge by indictment or otherwise, the prosecutor

should a void de lay that wou ld cau se a p erson to b e kep t in custod y pending a d etermination that the re is prob able c ause  to

hold such person. & �
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3.11 Disclosure of evidence by the prosecutor
(a) unpro fess ional c ondu ct to i ntentio nally f ail at  the ea rlies t feas ible o ppo rtunity  to ma ke d iscl osu re to t he de fense  of the

exist ence  of ev idenc e whic h tends  to nega te the gu ilt of the  acc use d or w hich wo uld te nd to re duc e the p unishm ent of t he

accused

(b) prosecutor should comply in good faith with discovery procedures

(c) unprofessional conduct to intentionally avoid pursuit of evidence because prosecutor believes it will damage case or

aid accused

Excerpt from Commentary to ABA Standard
Withholding Evidence of Innocence.   � The  stand ard a dop ts the  defini tion of  excu lpato ry ma teria l conta ined in t he

Sup reme  Cou rt �s de cisi on in Brady v. Maryland, [373 U.S. 83, 10 L.Ed.2d 215, 83 S.Ct. 1194 (1963)], that is, material that

tends to negate guilt or reduce punishment.  Although the test necessarily presents some questions of relevance,

pros ecu tors a re urge d to d iscl ose  all ma teria l that is  eve n pos sibly  excu lpato ry as  a pro phyla ctic a gainst  reve rsibl e erro r and

possible professional misconduct. & �

Com plian ce w ith D isco ve ry.   �  &Independent of a ny rules o r statutes  making pros ecution e vidence  availa ble to dis cove ry

processes, many experienced prosecutors have habitually disclosed most if not all of their evidence to defense counsel. 

This pra ctice, it is b elieve d, often lead s to guilty p leas in ca ses that w ould othe rwise be  tried.  A  defense  preview  of a

strong p rose cutio n cas e, for e xampl e, freq uently  strengt hens the  pos ture o f a de fense  lawy er who  is try ing to pe rsua de the

defendant that a guilty plea is in the defendant �s best interest. & �

Intentional Ignorance of Facts.   �  &The du ty of the pro secu tor is to ac quire all the  relevant e vidence  without regard  to its

impact on the success of the prosecution. �

Constitutional Duty to Disclo se Exculpatory Evidence [Evidence  That Tends to

Negate Guilt or R educe Punishment]
ÿÿ Brady v. Maryland, 373 U. S. 83, 10  L.Ed.2d  215, 83  S.Ct.  1194, 1 196-97  (1963) (p rosec utor � s failure to  disclo se co -defenda nt �s

confess ion violate d Due  Proces s, and nece ssitate d new pe nalty phas e in death p enalty ca se) �

We now hold that the suppression by the prosecution of evidence favorable to an accused upon request violates due

proc ess  where  the ev idenc e is m ateri al eit her to gu ilt or to  punis hment, irre spe ctive  of the go od fa ith or b ad fa ith of the

pros ecu tion.

The  princi ple  &   is not p unishm ent of s ocie ty for m isde eds  of a p rose cuto r but a void ance  of an u nfair tria l to the

acc use d.  So ciety  wins no t only w hen the gu ilty a re co nvicte d bu t when c riminal  trials  are fa ir; our s yste m of the

administration of justice suffers when any accused is treated unfairly.  An inscription on the walls of the Department of

Justic e state s the prop osition ca ndidly for the fe deral do main:  �The United  States  wins its po int whenever jus tice is d one its

citizens in the co urts. �   A pros ecution tha t withholds ev idence o n demand o f an accu sed whic h, if made av ailable , would

tend to  excu lpate  him or re duc e the p enalty  helps  shap e a tri al that  bea rs hea vily o n the de fenda nt.  T hat ca sts t he

pros ecu tor in the  role o f an arc hitect  of a p roce eding tha t doe s not c ompo rt with s tanda rds o f just ice, e ven tho ugh, as  in the

present case, his action is not  �the result of guile, � to use the words of the Court of Appeals. &

(Citations omitted.) (Footnote omitted.)

ÿÿ Wood v.  Bar tho lomew, 516 U.S. 1, 133 L.Ed.2d 1, 116 S.Ct. 7, 10 (1995) (prosecutor �s failure to disclose fact that witness had

failed po lygraph tes t did not de prive de fendant of  � material �  evide nce unde r Brady ru le, abse nt reasona ble likeliho od that dis closu re

of polygra ph results  would hav e resu lted in different o utcome  at trial) �

[E]v idence is   � material �  under Brad y, and the failu re to disc lose it jus tifies se tting aside a  convictio n, only where there

exists a  � reasonable probability �  that had the evidence been disclosed the result at trial would have been different.  Kyles v.

Whitley, 51 4 U .S . _ __ , 11 5 S .C t. 1 55 5, 1 56 5-6 6, 1 31  L.E d. 2d  49 0 (1 99 5);  United States v. Bagley, 473 U.S. 667, 682, 105

S. Ct . 3 37 5, 3 38 3-8 4, 8 7 L. Ed .2 d 4 81  (19 85 ) (o pin ion  of B lac km un,  J. );  id., at 685, 105 S.Ct., at 3385 (White, J.,

concurring in part and concurring in judgment).  To begin with, on the Court of Appeals � own assumption, the polygraph

results were inadmissible under state law, even for impeachment purposes, absent a stipulation by the parties, see 34 F.3d,

at 87 5 (cit ing State v. Ellison, supra), and the  parti es d o not c ontend  otherw ise.   The  informa tion at  issu e here , then � the

results of a polygraph examination of one of the witnesses � is not  � evidence �  at all.  Disclosure of the polygraph results,

then, could have had no direct effect on the outcome of trial, because respondent could have made no mention of them

either during argument or while questioning witnesses.
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ÿÿ State v. Luvene, 127 Wn.2d 690, 704, 903 P.2d 960 (1995) (prosecutor �s failure to reveal exculpatory evidence violates a

defenda nt �s due  proces s rights).

ÿÿ RPC 3 .8(d) �

The pro secu tor in each c ase s hall (d) Mak e timely d isclos ure to the d efense o f all evide nce or informa tion known to

the pro sec utor t hat tend s to ne gate the  guilt o f the ac cus ed o r mitiga tes t he offe nse a nd, in co nnectio n with se ntencing,

disc lose  to the d efens e and  to the t ribuna l all u nprivi leged  mitigat ing informa tion kno wn to the  pros ecu tor, exc ept w hen the

prosecutor is relieved of this responsibility by a protective order of the tribunal. &

Court Rule Duty to Disclose All Material Evidence � CrR 4.7(a)(3) and CrRLJ

4.7(a)(3)
ÿÿ CrRLJ 4. 7(a)(3) �

Except as is otherwise provided as to protective orders, the prosecuting attorney shall disclose to defendant �s counsel

any ma teria l or info rmatio n within the  pros ecu ting atto rney � s kno wled ge whic h tends  to nega te de fenda nt �s guilt  as to  the

offense charged.

ÿÿ State v. Oughton, 26 W n.A pp.  74, 7 9, 61 2 P. 2d 8 12, review denied,  94 Wn.2d 1005 (Div. 2 1980) (state criminal discovery rules

make no  distinction be tween inculp atory and  exculpa tory evid ence) �

 &The pro secu ting attorney ele cted to k eep this inform ation from de fense co unsel and  from the trial jud ge until Te rry

Johnson rev ealed  it on the stand.   This tac tic not only falls  within conduct b arred by  CrR 4. 7(h)(2), it also runs  contrary to

the principles behind broad criminal discovery accepted in this state.  See State v. Nelson, 14 Wn.App. 658, 662-63, 545

P.2d 3 6, 39 (197 5).  The  United State s Supre me Co urt has exp resse d the philoso phy behind ru les su ch as 4. 7(h)(2) in

language particularly appropriate in this case.  

The adversary system of trial is hardly an end in itself; it is not yet a poker game in which players enjoy an

absolute right always to conceal their cards until played.  

Williams v. Florida, 399 U. S. 78, 82 , 90 S.C t. 1893 , 1896, 26  L.Ed.2d  446 (19 70).

(Qu oted  with em phas is in State v. Nelson, supra, [14 Wn.App. 658, 545 P.2d 36 (Div. 2 19 75)], at 663, 545 P.2d at 39.)

The Sta te would  have us  make a  distinction be tween inculp atory and  exculpa tory evid ence and  find no duty to

produce the former.  CrR 4.7(a)(i) makes no such distinction and neither do we.

ÿÿ State v. Brush, 32 W n.A pp.  445 , 455 -56, 6 48 P .2d  897  (Div . 3 1 982 ), review denied,  98 Wn.2d 1017 (1983) (prosecutor has

continu ing duty  to dis clos e new ly dis cov ered  evid ence , eve n if it wa s dis cov ered  during t rial a nd is int ende d to b e us ed d uring

rebuttal).

ÿÿ State v. Coe, 101 Wn.2d 772, 784, 684 P.2d 668 (1984) (while prosecutor has no obligation to turn over police reports,

miscond uct to fail to  disclo se that witnes ses �  stateme nts were a  result of hy pnosis; cu mulative  error requ ires reve rsal).

ÿÿ State v. Dunivin, 65 W n.A pp.  728 , 733 , 829  P.2 d 79 9, review denied, 120 Wn.2 d 1016  (Div. 2  1992) (p rosec utor � s obligatio n to

disclose not limited to use in state �s case-in-chief, but includes disclosure of evidence intended to be used for impeachment or rebuttal

purpos es) �

It is the lo ng sett led p olicy  in this s tate t o co nstrue  the rul es o f crimina l disc ove ry lib erall y in ord er to s erve  the

purpo ses  underly ing CrR 4 .7, which a re  � to prov ide a dequ ate info rmation fo r informed  plea s, expe dite tria l, minimize

surprise, afford opportunity for effective cross-examination, and meet the requirements of due process ... �  State v. Yates,

111 Wn.2d 793, 797, 765 P.2d 291 (1988) (quoting Criminal Rules Task Force, Washington Proposed Rules of Criminal

Proced ure 77 (W est Pub . Co.  ed. 19 71)).   T o acc omplish thes e goals, it is  necess ary that the pro secu tor resolv e doub ts

regarding disclosure in favor of sharing the evidence with the defense.   Where, as here, the State has made a promise of

confidentiality  to a witnes s, the State, a t a minimum, mus t prese nt its dilemma  to the trial co urt for reso lution.   Ab sent a

contrary ru ling by the trial judge , we find that a pro secu tor  � intends to us e �  a doc ument, for purp oses  of CrR 4 .7(a)(1)(v),

in any situation where the State is aware of the document and there is a reasonable possibility that the document will be

used during any phase of the trial. 

ÿÿ State v. Hutchinson, 111 W n.2d 87 2, 877-78 , 766 P.2 d 447 (1 989) �

CrR 4.7 is procedural rather than substantive.   It provides for the accelerated disclosure of information which

ultimately must be revealed at trial and its purpose is to prevent last-minute surprise, trial disruption and continuances. 

Sta te v . W ils on,  29  Wn. Ap p.  89 5, 9 01 , 62 6 P .2 d 9 98 , re vie w  d eni ed  96  Wn. 2d  10 22  (19 81 );  State v. Nelson, 14 Wn.App.

658 , 545  P.2d  36 (1 975 ).   As  stat ed in State v. Boehme, 71 W n.2d  621 , 632 , 430  P.2 d 52 7 (19 67), cert. denied, 390 U.S.

1013, 8 8 S.C t. 1259 , 20 L.Ed.2 d 164 (1 968):
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[T]he rules of discovery are designed to enhance the search for truth in both civil and criminal litigation.  

And, except where the exchange of information is not otherwise clearly impeded by constitutional limitations or

statutory inhibitions, the route of discovery should ordinarily be considered somewhat in the nature of a 2-way

street, with the trial c ourt regula ting traffic over the ro ugh areas  in a manner which will insu re a fair trial to  all

concerned, neither according to one party an unfair advantage nor placing the other at a disadvantage.  

(Citations omitted.)

ÿÿ State v.  Blackw ell,  120 W n.2d 82 2, 828, 84 5 P.2d  1017 (1 993) �

A de fenda nt's co nstitu tional  due  proc ess  right to d iscl osu re rel ates  only to  evid ence  which is  favo rable  to the

defendant and material to guilt or punishment.  Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 1197, 10 L.Ed.2d 215

(19 63 );  see also State v. Mak, 105  Wn.2 d at 7 04, 7 18 P .2d  407 .   Cr R 4.7 (a) lis ts the  pros ecu tor's  obliga tions i n engaging

in criminal discovery.   If an accused requests disclosure beyond what the prosecutor is obliged to disclose, he or she must

show that the requested information is material to the preparation of his or her defense.  Mak, 105 Wn.2d at 704, 718 P.2d

407 (citing C rR 4.7(e )(1)).

As  we s tated  in Mak,  � [t]he mere possibility that an item of undisclosed evidence might have helped the defense or

might have affected the outcome of the trial ... does not establish 'materiality' in the constitutional sense. �   Mak, at 704-05,

71 8 P .2 d 4 07 ;  accord, State v. Bebb, 108 W n.2d 51 5, 523, 74 0 P.2d  829 (19 87).

(Footnote omitted.)

Case Law � Duty to Disclose  � Agreement �  With Witness for Favorable Testimony
ÿÿ State v. Vavra, 33 Wn.App. 142, 146, 652 P.2d 959 (Div. 3 1982) (agreement between prosecutor and witness that if witness

testified favorably, prosecutor would make statement on witness �s behalf in witness �s unrelated sentencing in another county; Held:

convictio n reverse d since a greement not dis close d to defe nse cou nsel) �

We mu st reve rse the co nviction.   Su ch an unders tanding or agreem ent betwe en the pros ecuto r and the only

independent critical witness which linked defendant Vavra with the actual robbery should have been disclosed to defense

counsel for the purpose of possible impeachment.   The jurors may well have found that the leniency and favoritism shown

to the critical independent witness whose testimony was required to link Vavra with the crime made him less believable,

and thus it wa s error not to  disclo se the term s of this arra ngement to de fense co unsel.

ÿÿ In re Pirtle, 136 Wn.2d 467, 477-78, 965 P.2d 593 (1998) (Murder convictions affirmed, defendants allegations of undisclosed

agreeme nt not suppo rted by e vidence ).

In every criminal tria l, the State fac es the we ll estab lished dis cove ry obligatio n to turn over to  the defens e evid ence in

its possession or knowledge both favorable to the defendant and material to guilt or punishment. Therefore, the State must

disc lose  any fa vora ble tr eatm ent ac cord ed w itnes ses  for the ir tes timony  and ma y not p ermit a  false  view  of that  treat ment

to go before the jury.

(Citations omitted.)

Case Law � Duty to Disclose If There is a  � Mere Possibility �  that the Prosecution

 � Intends to U se �  Evidence During  Any Stage of a T rial
ÿÿ State v. Linden, 89 W n.A pp.  184 , 191 -95, 9 47 P .2d  128 4 (D iv. 1  199 7), review denied, 136 Wn.2d 1018 (1998) (trial court acted

within its discre tion in ordering continua nce rather than mis trial for pros ecuto r �s viola tion of its dis cove ry obligatio n by failing to

immediate ly disc lose to  defense  that prose cution had o btained p olice rep ort regarding de fendant � s arres t for another dru g offense).

And i n Duniv in [State v. Dunivin, 65 Wn.App. 728, 829 P.2d 799 (1992)], we again affirmed a trial court �s discretion

under CrR 4.7(h)(7)(i). Duniv in involved a police informant who was also a defense witness. The prosecution impeached

the witness by questioning him about his contact with the police and showing him a receipt for the fee he received for

supplying information. This was the first time the defendant learned of his witness �s informant role. The court granted a

mistrial, finding the violation materially affected the trial �s fairness....

We t hen held  that  � intends  to us e �  unde r the ru le co ntemp lates   � any s ituat ion whe re the S tate i s aw are o f the

doc ument  and the re is a  reas onab le po ssib ility tha t the do cume nt will b e us ed d uring any  phas e of the  trial.  �   Altho ugh the

State  expe cted  it cou ld av oid u sing the  impe aching q ues tioning a nd ev idenc e, the m ere  � reas onab le po ssib ility �  that the

witnes s � s tes timony  might tak e this  path m anda ted C rR 4. 7 dis clos ure.  More ove r, we fo und no  diffe rent re sult w here the

evidence is intended only for rebuttal or impeachment evidence.

De spite  this c lear c ase  law, the  State  argue s that  the co mmenta ry to t he A BA S tanda rds R elati ng to D isco very  and

Proc edu re Be fore T rial s upp orts i ts po sitio n that the  phras e  � intends  to us e at tr ial �  app lies  only to  the pro sec utor � s ca se-in-

chief and that this  case  law holding otherwis e is misgu ided. T he State c omplains tha t CrR 4. 7 does  not apply  to
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 � information �  in otherwise ina dmissib le doc uments, and tha t under Dunivin �s   � reasonable possibility �  standard, it was not

required to disclose the report...

...T hus, we  find tha t CrR  4.7  disc ove ry req uirem ents a pply  to reb uttal  and im pea chme nt evid ence ; conse que ntly, the

State vio lated its  obligations w hen it unintentionally faile d to disc lose the p olice rep ort to Linden as  soon as  the State

confirmed the report �s existence.

(Footnotes omitted.)

Case Law � Duty to Disclose Witness � s Convictions
ÿÿ State v. Copeland, 89 Wn.App. 492,497-98, 949 P.2d 458 (Div. 2 1998) (prosecution failed to disclose that complaining witness

in rape case had a felony theft conviction occurring two years earlier in same county; Held: prosecutorial misconduct, conviction

reverse d and rema nded for new  trial)

A de puty pro secu tor, who is a me mber of the p rosec uting attorney � s staff, engage s in misco nduct when he o r she fails to

disclose prior criminal convictions of witnesses intended to be called for trial if that information is within the knowledge,

control or possession of the deputy prosecutor or of other members of the prosecuting attorney �s staff, regardless of

whethe r the de puty  pros ecu tor has  actu al kno wled ge of the  informa tion.

Que ry � Doe s a p rose cuto r �s offi ce � s ac ces s to e lectr onic d ata fr om the  Jud icial  Informati on Sy stem  (disc is, sc omis , juvis ) requ ire the

office to look in the database for its witnesses prior convictions, and then disclose the information to the defense?

Case Law � Preservation of Evidence
ÿÿ State v. Straka, 116 Wn.2d 859, 884, 886, 810 P.2d 888 (1991) (defense sought dismissal due to state �s failure to preserve

 � invalid sa mple �  error mes sage on b reath testing instrum ent �s scre en; Held:  State v.  Wrigh t, 87 W n.2d  783 , 557  P.2d  1 (19 76) a nd

State v. Vaster, 99 Wn.2d 44, 659 P.2d 528 (1983) overruled insofar as they are inconsistent; holding based solely on federal due

proces s analys is).

ÿÿ State v. Wittenbarger, 124 W n.2d 46 7, 474-76 , 880 P.2 d 517 (1 994) (He ld: state  �s failure to  prese rve maintena nce and re pair

records  of breath te sting instrument did  not require  supp ressio n of BAC  result) �

In recent years  we have  left open the q uestio n of whether the du e proce ss cla use o f our state  constitutio n places  more

stringent requirements on the State in the area of preservation of evidence for the defense.  See State v. Furman, 122 Wn.2d

44 0, 8 58  P. 2d  10 92  (19 93 );  State v. Ortiz, 11 9 W n.2 d 2 94 , 83 1 P .2 d 1 06 0 (1 99 2);  State v. Straka, 116 Wn.2d 859, 810

P.2d  888  (199 1).  T oda y, afte r cons idera tion of  the 6 fa ctors  set o ut in State v.  Gunw all,  106 Wn.2d 54, 720 P.2d 808

(1986), we  hold that the sta te due  proces s clau se afford s the sam e protec tion regarding a crim inal defenda nt �s right to

disco ver pote ntially exculp atory ev idence a s doe s its fed eral cou nterpart.

The Fourteenth Amendment requires that criminal prosecutions conform with prevailing notions of fundamental

fairness, and that criminal defendants be given a meaningful opportunity to present a complete defense.  California v.

Trombetta, 467 U. S. 479 , 104 S.C t. 2528 , 81 L.Ed.2 d 413 (1 984).  T o comp ort with due p roces s, the prose cution has  a duty

to dis clos e ma teria l excu lpato ry ev idenc e to the  defe nse a nd a re lated  duty  to pre serv e su ch ev idenc e for u se b y the

de fen se .  S ee  Bra dy  v.  Ma ryl and , 37 3 U .S . 8 3, 8 3 S .C t. 1 19 4, 1 0 L. Ed .2 d 2 15  (19 63 );  California v. Trombetta, supra.

Tw o Su pre me C ourt  cas es, California v. Trombetta, supra, and Arizona v. Youngblood, 488 U.S. 51, 109 S.Ct. 333,

102 L.Ed .2d 28 1 (1988 ), develo ped a  test to de termine whether the go vernment � s failure to  prese rve evid ence significa nt to

the defens e violate s a de fendant � s due  proces s rights.  It is clea r that if the State ha s failed  to prese rve  � material e xculpato ry

evidence �  criminal charges must be dismissed.  Recognizing that the right to due process is limited, however, the Court has

been unwilling to  � impos[e] on the police an undifferentiated and absolute duty to retain and to preserve all material that

might be of conceivable evidentiary significance in a particular prosecution. �   Youngblood, 488 U.S. at 58, 109 S.Ct. at

337.   A showing that the evidence might have exonerated the defendant is not enough.  In order to be considered  �material

excu lpato ry ev idenc e, �  the ev idenc e mus t both p oss ess  an exc ulpa tory v alue  that wa s ap pare nt befo re it wa s de stroy ed a nd

be of such a nature that the defendant would be unable to obtain comparable evidence by other reasonably available means. 

Trombetta, 467 U.S. at 489, 104 S.Ct. at 2534.

In Trom betta , the ev idenc e at is sue  cons iste d of s eve ral D WI def enda nts �  brea th tes t sam ples  test ed b y the S tate a nd

then discarded.  Applying its test, the Court held that the destroyed breath samples were not material exculpatory evidence

and reinstated the DWI convictions.  The Court found the exculpatory value of the samples to be quite low, pointing out

that given the accuracy of California's Intoxilyzer the breath test samples would have been much more likely to be

inculpatory than exculpatory.  Trombetta, 467  U.S.  at 48 9-90 , 104  S.C t. at 2 534 .   Fur thermo re, the C ourt fo und tha t the

defendants had means, other than retesting the original breath samples, to demonstrate their innocence.  Trombetta, 467

U.S. at 490, 104 S.Ct. at 2535.
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In simila r circ umst ance s, we he ld in State v. Straka, supra, that du e pro ces s did  not req uire t he Sta te to ge nerate  and

pres erve  reco rds o f inval id me ssa ge co des  on the D ataM aste rs.  T hese  mes sage s ap pea r to al ert the  ope rator  that the

DataMaster is unable to perform a reliable test due to either an electrical misadjustment or the presence of mouth alcohol. 

Straka, 116 Wn.2d at 879, 810 P.2d 888.   We found the invalid sample messages were not material exculpatory evidence

because they do not confirm or deny the accuracy of a particular breath test and, thus, are not directly related to guilt or

innocence of an individual charged under the DWI statute.  Straka, 116 Wn.2d at 885, 810 P.2d 888.

ÿÿ State v. Smith, 130 Wn.2d 215, 215, 225, 922 P.2d 811 (1996) (failure to preserve portable breath test results did not violate due

proces s) �

Smith invokes the Brady/Wittenbarger rule a nd argu es the  State  dep rived  him of d ue p roce ss in f ailing to  pres erve  the

PBT  resu lts:   � To  comp ort wit h due  proc ess , the pro sec ution ha s a d uty to  disc lose  mate rial e xculp atory  evid ence  to the

defense and a related duty to preserve such evidence for use by the defense. �   State v. Wittenbarger, 124 Wn.2d 467, 475,

880  P.2d  517  (199 4), citi ng Brady v. Maryland, 373 U. S. 83, 83  S.Ct.  1194, 1 0 L.Ed.2 d 215 (1 963).  B ut:

A showing that the evidence might have exonerated the defendant is not enough.  In order to be

considered  � material exculpatory evidence, �  the evidence must both possess an exculpatory value that was

appa rent before  it was de stroyed  and be o f such a na ture that the de fendant wou ld be una ble to ob tain

comparable evidence by other reasonably available means.

Wittenbarger, 124  Wn.2 d at 4 75, 8 80 P .2d  517 , citing California v. Trombetta, 467 U.S. 479, 489, 104 S.Ct. 2528, 2534,

81 L.E d.2 d 41 3 (19 84).   Likew ise, in State v. Copeland, 130  Wn.2 d 24 4, 92 2 P.2 d 13 04 (1 996 ), we he ld the f ailur e of the

State to preserve certain DNA materials for testing did not violate Brady/Wittenbarger.   We drew a careful distinction

there b etwe en po tentia lly us eful e vide nce a nd mat erial  excu lpato ry ev idenc e.  In the a bse nce o f poli ce b ad fa ith, there  is no

denial of d ue proc ess in failing to p reserve  the former.

(Emphasis in original.)

Case Law � No Duty to Search for Exculpatory Evidence
ÿÿ State v. McNichols, 128 W n.2d 24 2, 249, 90 6 P.2d  329 (19 95) �

While the State must afford a DWI suspect a reasonable opportunity, under the circumstances, to obtain additional

tes ts, Blaine, 93 Wn.2d at 725-26, 612 P.2d 789, this does not require the State to administer additional tests.  State v.

Stannard, 109  Wn.2 d 29 , 36, 74 2 P.2 d 12 44 (1 987 ).  Mo reov er, the S tate ha s no d uty to  aid the  acc use d in ob taining

exculpatory evidence.  State v.  Entzel,  11 6 W n.2 d 4 35 , 44 2, 8 05  P. 2d  22 8 (1 99 1);  see also State v. Judge, 100 Wn.2d 706,

71 7, 6 75  P. 2d  21 9 (1 98 4);  State v. Howard, 52 W n.A pp.  12, 1 6, 75 6 P. 2d 1 324  (198 8), review denied, 112 Wn.2d 1010

(198 9).  D efens e co unse l, not the  State , is the a ppro priat e pe rson to  adv ise t he D WI su spe ct of t he be st me ans o f gather ing

potentially exculpatory evidence because a DWI suspect is entitled to be advised of his or her right to counsel prior to a

state-administered test.  State v.  Entzel,  11 6 W n.2 d a t 44 3, 8 05  P. 2d  22 8;  State v.  Staehe li, 102 Wn.2d 305, 309, 685 P.2d

59 1 (1 98 4);  State ex  rel. Ju ckett v. E verg reen  Dist. C ourt,  100  Wn.2 d 82 4, 83 1, 67 5 P.2 d 59 9 (19 84);  C rRLJ 3 .1(a ) and

(b).

ÿÿ State v. Martinez, 78 W n.A pp.  870 , 877 , 899  P.2 d 13 02 (D iv. 2  199 5), review denied, 128  Wn.2 d 10 17 (1 996 ) (ars on de fenda nt

asserted that prosecution had duty to seek out and retain a furnace held and ultimately destroyed by insurance company that defense

claimed  started  fire; Held: no du ty by pro secu tion to obta in exculpa tory evid ence held  by others  during investigatio n).

Case Law � No Duty to Ascertain  � True �  Identity of Witness
ÿÿ State v. Ramos, 83 Wn.App. 622, 635-36, 922 P.2d 193 (Div. 1 1996)(trial court �s dismissed case after finding prosecutorial

mismanage ment and dis cove ry violatio n; Held:  revers ed, no duty  to determ ine true ide ntity of witness ) �

The record contains no evidence that information in the prosecutor's office, readily available or otherwise, established

Holdman's true surname.  Based on the record before this court, we remain uncertain even today of Holdman's true

surname.  Unfortunately, many people who are brought before the criminal courts prefer to utilize aliases and may, as

seemingly occurred here, persuade police and prosecutors that their true names are something other than their actual true

names.  F ingerprint datab ases , mugshots, co nviction reco rds, "rap"  sheets a nd other reso urces  availa ble to the S tate may  tie

a given de fendant to any  number of a liases , but rarely w ill confirm his or her tru e legal name .  Requ iring the State to

ascertain with certainty and notify the defense of the true name of every co-defendant and potential witness known or

susp ected  to be us ing an alias wo uld be a n imposs ible burd en.  It is one we d ecline to imp ose.  T oo often, a c o-defend ant's

or witness 's true name  might be known only  to that pers on and his or he r mother.

Here, the Sta te provid ed the de fense du ring discove ry with both va riations of M s. Hold man's name  and with both

birthdates contained in the police reports.  Although the State had some indication at the omnibus hearing that Holdman
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might turn S tate' s ev idenc e, Hol dman d id not r eve al her a ctua l intentio n to do  so u ntil the d ay b efore  trial.   Until she

actually signed the plea bargain and entered her guilty plea on the morning of the first day of trial, the State had no way of

knowing that she would, in fact, be available as a witness.  Until that moment, Holdman was a co-defendant in the VUCSA

case.  Although the State utilized the name Holden in the conflicts report, it did so under the good faith misapprehension

that s uch w as H oldm an's tr ue na me.  O n these  facts , we ca n only c onclu de tha t the St ate ho nored  the let ter and  spiri t of the

disc ove ry rule s.  M oreo ver, the  defe nse ha d bo th surna mes  and b irthda tes i n its po sse ssio n by v irtue  of dis cov ery, a nd

cou ld hav e che cke d for c onflic ts at  any tim e.  T hat a c o-de fenda nt might tu rn Stat e's e vide nce is  not unfo rese eab le.  T he

record in this c ase d oes not s upport the  trial court's  finding of mismanage ment.

Case Law � Continuing Duty to Promptly Disclose
ÿÿ State v. Garcia, 45 Wn.A pp. 13 2, 136, 72 4 P.2d  412 (D iv. 1 19 86) �

 &Crim inal Ru le 4. 7(h)(2)  make s cle ar that  the pro sec utor's  obliga tion is  ongoing:

Continuing Du ty To  Disc lose.   If, after c ompliance  with these sta ndards o r orders p ursua nt thereto, a pa rty

discovers additional material or information which is subject to disclosure, he shall promptly notify the other

party or his  counse l of the existe nce of su ch additio nal material, a nd if the additio nal material o r information is

discovered during trial, the court shall also be notified.  

(Emphasis added.)   This court has stated that  � promptly, �  as used in CrR 4.7(h)(2) means  � at the moment of discovery or

confirmation � .   State v. Oughton, 26 Wn.A pp. 74 , 79, 612 P .2d 81 2 (Div.  2 1980 ).

ÿÿ State v. Linden, 89 W n.A pp.  184 , 191 -95, 9 47 P .2d  128 4 (D iv. 1  199 7), review denied, 136 Wn.2d 1018 (1998) (trial court acted

within its discre tion in ordering continua nce rather than mis trial for pros ecuto r �s viola tion of its dis cove ry obligatio n by failing to

immediate ly disc lose to  defense  that prose cution had o btained p olice rep ort regarding de fendant � s arres t for another dru g offense).

And i n Duniv in [State v. Dunivin, 65 Wn.App. 728, 829 P.2d 799 (1992)], we again affirmed a trial court �s discretion

under CrR 4.7(h)(7)(i). Duniv in involved a police informant who was also a defense witness. The prosecution impeached

the witness by questioning him about his contact with the police and showing him a receipt for the fee he received for

supplying information. This was the first time the defendant learned of his witness �s informant role. The court granted a

mistrial, finding the violation materially affected the trial �s fairness....

We t hen held  that  � intends  to us e �  unde r the ru le co ntemp lates   � any s ituat ion whe re the S tate i s aw are o f the

doc ument  and the re is a  reas onab le po ssib ility tha t the do cume nt will b e us ed d uring any  phas e of the  trial.  �   Altho ugh the

State  expe cted  it cou ld av oid u sing the  impe aching q ues tioning a nd ev idenc e, the m ere  � reas onab le po ssib ility �  that the

witnes s � s tes timony  might tak e this  path m anda ted C rR 4. 7 dis clos ure.  More ove r, we fo und no  diffe rent re sult w here the

evidence is intended only for rebuttal or impeachment evidence.

De spite  this c lear c ase  law, the  State  argue s that  the co mmenta ry to t he A BA S tanda rds R elati ng to D isco very  and

Proc edu re Be fore T rial s upp orts i ts po sitio n that the  phras e  � intends  to us e at tr ial �  app lies  only to  the pro sec utor � s ca se-in-

chief and that this  case  law holding otherwis e is misgu ided. T he State c omplains tha t CrR 4. 7 does  not apply  to

 � information �  in otherwise ina dmissib le doc uments, and tha t under Dunivin �s   � reasonable possibility �  standard, it was not

required to disclose the report...

...T hus, we  find tha t CrR  4.7  disc ove ry req uirem ents a pply  to reb uttal  and im pea chme nt evid ence ; conse que ntly, the

State vio lated its  obligations w hen it unintentionally faile d to disc lose the p olice rep ort to Linden as  soon as  the State

confirmed the report �s existence.

(Footnotes omitted.)

Case Law � Duty to Obtain Material Held by Others Upon Defense R equest
ÿÿ CrR 4.7(d) says �

Upon defendant �s request and designation of material or information in the knowledge, possession or control of other

pers ons w hich wo uld b e dis cov erab le if in the  knowl edge , pos ses sion o r contr ol of t he pro sec uting at torney , the

pros ecu ting atto rney s hall at temp t to ca use  suc h mate rial o r informa tion to  be ma de a vaila ble to  the de fenda nt.   If the

pros ecu ting atto rney's  effort s are  unsu cce ssfu l and if  suc h mate rial o r pers ons a re su bjec t to the  juris dicti on of the  cou rt, the

court sha ll issue  suitab le sub poenas  or orders  to cau se su ch material to  be mad e ava ilable to the  defenda nt.

ÿÿ State v. Sherman, 59 W n.Ap p. 7 63, 7 67-7 0, 80 1 P.2 d 27 4 (D iv. 1  199 0) (pro sec utor a greed  to ob tain IRS r eco rds o f com plaini ng

witness, bu t failed to d o so; Held :  trial court d ismissa l upheld) �

This  disti nction i s imp ortant , bec aus e ca se la w se ts for th cert ain req uirem ents fo r CrR  8.3 (b) dis miss als.    The

Suprem e Co urt has interpre ted C rR 8.3(b) to  require a  showing of arbitra ry action o r governmental m iscondu ct before
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dismissal of a prosecution is appropriate.  Dailey, 93  Wn. 2d  at 4 57 , 61 0 P .2 d 3 57 ;  State v.   Burr i, 87 Wn.2d 175, 183, 550

P.2d 507 (1976).   Thus, if there is evidence of arbitrary action or governmental misconduct, we will not reverse absent an

abuse of discretion.   State v. Sulgrove, 19 Wn.App. 860, 863, 578 P.2d 74 (1978).   In addition, "governmental misconduct

need not be of an evil or dishonest nature;  simple mismanagement also falls within [the] standard."   Sulgrove, 19

Wn. Ap p.  at 8 63 ;   accord Dailey, 93 Wn.2d at 457.

Notwithstanding this deferential standard of review,

[d]is missal o f charges is  an extraordina ry remed y.   It is ava ilable only  when there has b een preju dice to

the rights of the accused which materially affected the rights of the accused to a fair trial and that prejudice

cannot be remedied by granting a new trial.  

State v. Baker, 78 Wn.2 d 327, 3 32-33, 47 4 P.2d  254 (19 70).   W hen they dee m it neces sary, Wa shington appe llate co urts

have not hesitated in overturning a trial court's dismissal of charges.   See, e.g., State v. Getty, 55 Wn.App. 152, 777 P.2d 1

(198 9) (dis miss al of j uve nile ac tion re vers ed b eca use  eve n if gove rnment d id co mmit mis cond uct, d efend ant su ffere d no

pre jud ice );  State v. Coleman, 54 W n.A pp.  742 , 775  P.2 d 98 6, review denied,  113 Wn.2d 1017 (1989) (dismissal

ov ert urn ed  be ca us e S tat e's  dil ato ry a cti ons  pro du ce d no  de mo nst rab le p rej ud ice  to d efe nda nt);  State v. Clark, 53 Wn.App.

120 , 124 -25, 7 65 P .2d  916  (198 8), review denied, 112 Wn.2 d 1018  (1989) (tria l court's d ismissa l of charges  inapprop riate

when sex abuse victim refused to give any statements to the defense in pretrial interviews, and the State had not interfered

in the interviews  in any way).

With those p rinciples in mind, we  turn to the merits  of the app eal.   T he trial cou rt cited fou r grounds for its  ruling: 

the Sta te's f ailur e to p rodu ce the  IRS rec ords , its la te am endme nt of the  informa tion, its  late m otion t o rec onsid er the

omnibus order, and its attempt to expand the witness list on the day of trial.   The State contends that none of the grounds

relied up on by the trial c ourt, either individ ually or c ollective ly, justifies  the extraordina ry remed y of dism issal.

We dis agree.   T he State's  failure to p roduce  the IRS record s, in and of itse lf, is a suffic ient ground on which to  affirm

the dis miss al.   In the  Apr il 14 o mnibu s ord er, the S tate a greed  to und ertak e pro duc tion of  the IRS re cord s of the

complaining witness.   In spite of this agreement, the State failed to produce the records, and then waited until the day after

trial was to  have be gun to see k recons ideration o f the order.

The Sta te argues  that its failure  to produ ce the rec ords do es not wa rrant dismiss al bec ause  it attempte d in good faith

to obtain the re cords , which were not in its c ontrol, and that the de fense sho uld have  made a n independe nt effort to obta in

the rec ords .   The  State  furthe r argue s that  the de fense  shou ld hav e so ught a c ontinua nce to  allow  time to  prod uce  the

records, and because it did not, dismissal is an inappropriate remedy.

The fact that the State did not have physical control of the records, or that the defense did not independently attempt

to locate  the record s, does  not excus e the State 's actions .   The o mnibus ord er, agreed to  by the pro secu tion, specific ally

placed the onus on the State to give the IRS records to the defense prior to trial.   The defense had no obligation to attempt

to get t he rec ords  from the  State 's co mpla ining witne ss, b eca use  the Sta te had  agree d to p rovid e them .   Fur ther, al though

the material w as not in the hands  of the State , it was ava ilable to its  chief witness , the employ er.   While the  employ er did

unsucc essfu lly attemp t to locate  the record s in his files, the Sta te failed to  follow up  to ensure  that the record s were

produced in a timely fashion.   As a result, the employer did not request copies of the records from the IRS until the week

before the  hearing on the motion to  dismiss , 10 day s after trial w as originally s chedule d to sta rt.

Nor do we find persuasive the State's argument that the defendant should have sought a continuance to allow time for

the State to produce the records.   Here, the speedy trial expiration date had been extended a total of seven times, and was

scheduled to expire again on the day the case was dismissed.   To require Mead to request a continuance under these

circumstances would be to present her with a Hobson's choice:  she must sacrifice either her right to a speedy trial or her

right to be represented by counsel who had sufficient opportunity to prepare her defense.   The Supreme Court recognized

this pr oble m in State v. Price, 94 Wn.2 d 810, 8 14, 620  P.2d 9 94 (198 0):

We agree that if the State inexcusably fails to act with due diligence, and material facts are thereby not

disclo sed to  defenda nt until shortly be fore a cru cial sta ge in the litigation proc ess, it is p ossib le either a

defenda nt's right to a spe edy trial, or his  right to be repre sented b y couns el who has ha d sufficie nt opportu nity to

adequately prepare a material part of his defense, may be impermissibly prejudiced.   Such unexcused conduct

by the State cannot force a defendant to choose between these rights.  

(Emphasis added.)   In circumstances such as these, we do not believe a defendant should be asked to choose between two

constitutional rights in order to accommodate the State's lack of diligence.

(Footnote omitted.)
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ÿÿ State v.  Blackw ell,  120 W n.2d 82 2, 829-32 , 845 P.2 d 1017  (1993) (C rR 4.7(d) p rovides  that upon req uest, pro secu tor has a d uty

to obtain ma terial held b y third partie s, and if unsu cces sful, sub poenas  or other orde rs may b e issu ed; defens e failed to  make s pecific

showing of mate riality of po lice pe rsonnel rec ords, though, to jus tify disclo sure) �

Defense counsels �  �broad, unsupported claim that the police officers � personnel files may lead to material information

does not justify automatic disclosure of the documents.   See S tate v. K aszu binsk i, 177 N.J.Super. 136, 140-41, 425 A.2d

711 (1980) (defendant not entitled to even an in camera inspection of police officer �s personnel file without a showing that

the  fil e c ont ain ed  ma ter ial  info rma tio n tha t mi ght b ea r on  the  off ice r's  cre dib ili ty) ;  People v. Gissendanner, 48 N.Y.2d

543, 423 N.Y.S.2d 893, 399 N.E.2d 924 (1979) (defendant made no factual showing that it was reasonably likely the police

off ice r's  pe rso nne l fi le c ont ain ed  rel ev ant  and  ma ter ial  info rma tio n);  People v. Condley, 69 Ca l.App .3d 99 9, 138 C al.Rptr.

515 , cert. denied,  434 U.S. 988, 98 S.Ct. 619, 54 L.Ed.2d 483 (1977) (defendant made no showing of good cause or

pla us ibl e ju sti fic ati on f or i nsp ec tio n);  State ex rel. Johnson v. Schwartz, 26 Or.App. 279, 552 P.2d 571 (1976) (that

de fen da nt's  att orn ey   � hea rd � of an oth er s imi lar  inc ide nt is  not  a s uff ici ent  sho win g);  State v. Sagner, 18 Or.App. 464, 525

P.2d 1 073 (19 74) (whether the inform ation exists  is purely  conjectu re).

A defendant must advance some factual predicate which makes it reasonably likely the requested file will bear

information material to his or her defense.   A bare assertion that a document  �might �  bear such fruit is insufficient.   Our

review of the record indicates that no such showing of materiality was made in this case. &

We have interpreted CrR 8.3(b) to require a showing of arbitrary action or governmental misconduct before dismissal

of a prosecution is appropriate.  State v. Lewis, 115 Wn.2d 294, 298, 797 P.2d 1141 (1990).   Defendants correctly argue

that governmental misconduct need not be of an evil or dishonest nature;  simple mismanagement is sufficient.   See

Dailey, 93 W n.2d  at 45 7.   C iting State v. Sherman, 59 W n.Ap p. 7 63, 8 01 P .2d  274  (199 0), de fenda nts co ntend the

prosecutor's  fai lure to obtain the requested discovery amounts to mismanagement of  the case and justif ies  dismissal .    We

disagree.

In Sherman,  the Court of Appeals affirmed the trial court's dismissal of a criminal prosecution pursuant to CrR 8.3(b). 

 In that case, the State charged the defendant with first degree theft, alleging that she had stolen money from her employer. 

Sherman,  at 765.   The trial court entered an omnibus order requiring the State to provide the defendant with several items,

including all records submitted by the employer to the IRS during the defendant's employment.   A deputy prosecutor

approved the order but failed to provide the requested discovery.

Sherman  is dis tinguis hable  from this  cas e.   In Sherman,  the State agreed to provide the requested discovery,

including the IRS records, even though the State did not have physical control of the records.  Sherman,  at 7 68 -69 .   In

spite  of its  agree ment, the  State  in Sherman  failed to p roduce  the record s and then wa ited until the da y after trial w as to

have begun to seek reconsideration of the order.   The Sherman  cou rt found  the Sta te's a ctions  to be  preju dicia l to the

defense, especially since the defense had emphasized the importance of these records weeks prior to trial.  Sherman , at 771. 

 Importantly, the Sherman  cou rt found  that the  comb ined a ctions  by the  State  � the lat e am endme nt of the  informa tion, the

failu re to p rodu ce a  sep arate  witnes s lis t, and the  motio n to ad d an e xpert w itnes s on the  day  of tria l--de monst rated  the

extent of the State's mismanagement of its case.   Sherman ,  at 772.   There is no such record of mismanagement here.

Unlike Sherman , the trial court in this case made no findings that the prosecutor's actions prejudiced the defendants.  

Our review of the record indicates that the prosecutor's actions were reasonable.   The prosecutor filed a motion for

reconsideration of the trial court's order based on CrR 4.7(d).   The prosecutor advised both the court and defense counsel

of his e fforts  to ob tain the  doc ument s and  eve n sugge sted  that the  cou rt iss ue a  sub poe na du ces  tecu m.   T here w as no

show ing of "ga me pl aying" , misma nagem ent, or o ther gov ernme ntal mis cond uct o n the pa rt of the  State  that pr ejud iced  the

defense.

Case Law � Sanctions for Discovery Violation
ÿÿ CrR 4.7(g)(7) Sanctions �

(i) If at any time du ring the course  of the proc eedings it is  brought to the a ttention of the co urt that a pa rty has faile d to

comp ly with a n app licab le dis cov ery ru le or a n orde r iss ued  purs uant the reto, the  cou rt may  orde r suc h party  to pe rmit the

discovery of material and information not previously disclosed, grant a continuance, dismiss the action or enter such other

order as it deems just under the circumstances.

(ii) The co urt may a t any time dis miss the a ction if the cou rt determines  that failure to  comply  with an applic able

disc ove ry rule  or an o rder i ssu ed p ursu ant ther eto is  the res ult of  a willf ul vio latio n or of gro ss ne gligence  and tha t the

defendant was prejudiced by such failure.

(iii) A lawyer �s willful violation by counsel of an applicable discovery rule or an order issued pursuant thereto may
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subje ct cou nsel to ap propriate  sanctions  by the co urt.

ÿÿ State v. Laureano, 101  Wn.2 d 74 5, 76 2-63 , 682  P.2 d 88 9 (19 84), overruled on other grounds by State v. Brown, 111 Wn.2d 124,

761  P.2 d 58 8 (19 88), adhered to on reh �g, 113 W n.2d 52 0, 782 P. 2d 101 3, 787 P. 2d 906  (1989) �

A pr ose cuting a ttorne y is re quire d to d iscl ose  to the d efend ant the na mes  and a ddre sse s of p erso ns who m the

prosecuting attorney intends to call at trial.   CrR 4.7(a)(1)(i).   This obligation is of a continuing nature.   CrR 4.7(h)(2).  

Failure to comply with CrR 4.7 may result in an order compelling discovery, a continuance, or dismissal of the action.  

CrR 4. 7(h)(7)(i).   Supp ressio n of evide nce is not o ne of the sa nctions av ailable  for failure to  comply  with the disco very

rules.   State v. Thacker, 94  Wn. 2d  27 6, 2 80 , 61 6 P .2 d 6 55  (19 80 );   State v. Lewis, 19 Wn.App. 35, 47-48, 573 P.2d 1347

(1978).

CrR 8.3(b) authorizes a trial court to dismiss any criminal prosecution "on its own motion in the furtherance of

justice".   The trial court's power to dismiss is discretionary and is reviewable only for manifest abuse of discretion.   State

v. Dailey, 93  Wn. 2d  45 4, 4 56 , 61 0 P .2 d 3 57  (19 80 );   State v.  Burr i, 87 Wn.2 d 175, 1 83, 550  P.2d 5 07 (197 6).   To  justify

dismissal of a prosecution, the record must show " 'governmental misconduct or arbitrary action' ".   State v.  Burr i, 87

Wn.2 d at 1 83, 5 50 P .2d  507  (quo ting  State v. Starrish, 86 Wn.2d 200, 205, 544 P.2d 1 (1975)).  " '[G]overnmental

misconduct' need not be of an evil or dishonest nature, simple mismanagement is sufficient."   State v. Dailey, 93 Wn.2d at

45 7, 6 10  P. 2d  35 7;   State v. Sulgrove, 19 Wn.App. 860, 863, 578 P.2d 74 (1978).   Nevertheless, dismissal of charges

rema ins a n extra ordi nary  reme dy,  see State v. Whitney, 96 Wn.2 d 578, 5 80, 637  P.2d 9 56 (198 1), and is ap propriate  only if

the defendant's right to a fair trial has been prejudiced in a manner which could not be remedied by a new trial.  State v.

Whitney, supra;  State v. Baker, 78 Wn.2 d 327, 3 32-33, 47 4 P.2d  254 (19 70).

ÿÿ State v. Ray, 116 Wn.2d 531, 538, 806 P.2d 1220 (1991) (trial court committed reversible error when it suppressed proferred

defe nse te stimo ny be cau se c ourt b eliev ed d efend ant had  viola ted d isco very  rule r equ iring dis clos ure o f pros pec tive w itnes s and

subs tance of te stimony at tim e no later than o mnibus hea ring) �

Suppression of evidence is not one of the sanctions available for failure to comply with discovery rules and the trial

court, therefo re, erred whe n it suppre ssed  Bogart's tes timony bec ause  the court b elieve d Ray v iolated C rR 4.7(b).   State v.

Thacker, 94 Wn.2 d 276, 2 80, 616  P.2d 6 55 (198 0).

ÿÿ State v.  Blackw ell,  120 Wn.2d 822, 829-30, 832, 845 P.2d 1017 (1993) (prosecutor's failure to obtain personnel records of

arresting office rs after a d efense re ques t did not warra nt dismiss al) �

CrR 8.3(b) provides that "[t]he court on its own motion in the furtherance of justice, after notice and hearing, may

dismiss  any criminal p rosec ution and s hall set forth its re asons in a  written order. "   We hav e repe atedly s tresse d that "

'dismissal of charges is an extraordinary remedy available only when there has been prejudice to the rights of the accused

which materially affected his or her rights to a fair trial.' "  Spokane v. Kruger, 116 Wn.2d 135, 144, 803 P.2d 305 (1991)

(quo ting Seattle v. Orwick, 113 W n.2d 82 3, 830, 78 4 P.2d  161 (19 89)).

We have interpreted CrR 8.3(b) to require a showing of arbitrary action or governmental misconduct before dismissal

of a prosecution is appropriate.  State v. Lewis, 115 Wn.2d 294, 298, 797 P.2d 1141 (1990).   Defendants correctly argue

that governmental misconduct need not be of an evil or dishonest nature;  simple mismanagement is sufficient.   See

Dailey, 93 W n.2d  at 45 7, 61 0 P.2 d 35 7.  C iting State v. Sherman, 59 Wn.A pp. 76 3, 801 P. 2d 274  (1990), de fendants

contend the prosecutor's failure to obtain the requested discovery amounts to mismanagement of the case and justifies

dismissal.   We disagree. &

The prosecutor advised both the court and defense counsel of his efforts to obtain the documents and even suggested

that the court issue a subpoena duces tecum.   There was no showing of "game playing", mismanagement, or other

governmental misconduct on the part of the State that prejudiced the defense.

The  trial c ourt a bus ed its  disc retio n by d ismis sing this  pros ecu tion on u ntenab le grou nds.   "[W ]here  there i s no

evid ence  of arb itrary  pros ecu toria l acti on or go vernm ental m isco nduc t (inclu ding mis mana geme nt of the  cas e ... ), the

court's dismissal will be reversed."  State v. Underwood,  33 W n.A pp.  833 , 837 , 658  P.2 d 50 , review denied, 99 Wn.2d

101 2 (19 83) (c iting State v. Starrish, 86 Wn.2d 200, 206-07, 544 P.2d 1 (1975)).   Even if there were governmental

misconduct, dismissal is not required absent a showing of prejudice to the defense.   See Orwick, 113 Wn.2d at 830-31, 784

P.2d 161.   There was no such showing here.

ÿÿ State v. Cannon, 130 W n.2d 31 3, 328, 92 2 P.2d  1293 (1 996) (sta te crime la b mishandle d some  evide nce, and FBI slo w to

produc es tes t results ; Held:  disc overy v iolation not sa nctionable  since de fense did  not show pre judice, a nd even if s tate did v iolate

discovery rules, dismissal would not be appropriate, as defense counsel was placed on notice from time of charging that state intended

to introduce scientific evidence relating to blood samples and paint chips, and defendant failed to show that timing of his receipt of
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relevant final re ports interfe red with his ab ility to inves tigate proc edures  employ ed therein).

ÿÿ State v. Hutchinson, 135  Wn.2 d 86 3, 88 0-84 , 959  P.2 d 10 61 (1 998 ), cert. denied, ___ U.S. ___, 119 S.Ct. 1065, ___ L.Ed.2d

___ (19 99) (sup press ion upheld a s a reme dy for de fense co unsel vio lation of dis cove ry rules).

While the D efendant ob jected  to the trial co urt's exclu sion of tes timony, CrR 4 .7 and the c ases  interpreting it were

never cited or brought to the court's attention.  The Defendant does not argue this is a constitutional issue which can be

raised for the first time on appeal.  In fact, exclusion does not violate the Sixth Amendment.  Taylor v. Illinois, 484 U.S.

400, 412-13, 108 S.Ct. 646, 98 L.Ed.2d 798 (1988).  The Defendant does not argue the state constitution provides greater

protection.  We nevertheless reach the issue, as the Court of Appeals opinion addressed it substantively.

We c onstru e C rR 4. 7 in light o f the Unit ed S tates  Sup reme  Cou rt's d ecis ion in  Taylor v. Illinois, which permits

exclusio n of defense  witness te stimony as  a sanctio n for disco very vio lations.  W hile CrR 4. 7(h)(7)(i) does  not enumera te

exclusio n as a rem edy, it do es allo w a trial co urt to "enter s uch other ord er as it d eems ju st under the  circums tances. "   This

language allows the trial court to impose sanctions not specifically listed in the rule.  State v. Jones, 33 Wn.App. 865, 868,

658  P.2 d 12 62, review denied, 99 Wn.2d 1013 (1983).  The State argues the rule should be read to encompass exclusion of

evidence and applied narrowly to discovery violations such as this.

Ca ses  interp reting C rR 4. 7(h)(7) (i) hav e typ icall y invo lved  the fai lure t o pro duc e ev idenc e or id entify  witnes ses  in a

timely manner.  See, e.g., State v. Linden, 89 Wn.A pp. 18 4, 947 P. 2d 128 4 (1997 ) (holding trial court a cted within its

discre tion when granting continuance  to defens e for pros ecution's  late dis closu re of informatio n).  Violations  of that nature

are ap propriate ly remed ied by c ontinuing trial to give the nonv iolating party time  to interview a  new witness  or prepa re to

address new evidence.  Where the State's violation of the rule is serious, mistrial or dismissal may be appropriate.  See, e.g.,

Jones, 33 Wn.A pp. at 8 68-69, 65 8 P.2d  1262 (ho lding State's nu merous  failures to  adhere to  trial judge's  disco very ord ers

justified m istrial).

But whe re, as  here, the  disc ove ry vio latio n is the  defe ndant's  ongoing re fusa l to und ergo a  cou rt-ord ered  exam inatio n,

none o f those  reme dies  is me aningful .  A c ontinua nce, a s sho wn here , woul d se rve no  purp ose  unles s the d efend ant who

had refus ed to c oopera te cou ld be c ompelle d to sub mit to an examina tion during the dela y.  Hold ing the defenda nt in

conte mpt mi ght resu lt in co mplia nce in s ome s ituat ions b ut wo uld ha ve lit tle or  no effe ct on a  defe ndant c harged  with a

capital crime, as here.  Dismissal, obviously, would only unfairly penalize the State.

*     *     *

Exclusio n or supp ressio n of evide nce is an e xtraordinary re medy a nd should b e app lied narrowly .  Disc overy

dec isio ns ba sed  on C rR 4. 7 ar e wit hin the s ound  dis cre tion o f the tr ial c ourt , State v. Yates, 111 Wn.2d 793, 797, 765 P.2d

291  (198 8), and  the fac tors t o be  cons idere d in de ciding w hether t o exc lude  evid ence  as a  sanc tion ar e:  (1)  the

effec tivene ss o f less  sev ere s anctio ns;  (2) the  impa ct of w itnes s pre clus ion on the  evid ence  at tria l and the  outc ome o f the

case;  (3) the extent to which the prosecution will be surprised or prejudiced by the witness's testimony;  and (4) whether

the violation was willful or in bad faith.  Taylor, 484  U.S.  at 41 5 n. 1 9, 10 8 S.C t. 64 6 (cit ing Fendler v. Goldsmith, 728

F.2d 1 181, 11 88-90 (9 th Cir.198 3)).

In this case, the factors weigh in favor of exclusion.  Less severe sanctions, as we stated above, would not be

effective .  The imp act of witnes s prec lusion in this ca se was  significant.  Ma rsha Hed rick, a clinica l psyc hologist, would

have testified to the Defendant's history of abuse as a child, his paranoid schizophrenia, and his low IQ, concluding he was

highly u nlike ly to  have  pre med itate d the  act ion.   De fens e co unse l mad e of fers  of pr oof t hat D r. G eor ge C hrist ian Ha rris, a

psychiatrist, would have testified:  "We are talking about major mental disorders here with major [e]ffects on the mental

machinery....   I think you have substantial impairment of ability, or capability of formulating intent."   Clerk's Papers at

309.  Monty Scott, a neuropsychologist, would have expressed his "very strong opinion" that the Defendant was not

"ca pab le of p reme ditat ing the ac t of mu rder o n that da te[. ]"  C lerk' s Pa pers  at 31 3.  Exc lusio n of the f orego ing tes timony

was  neve rthele ss a melio rated  by the  allow ance  of D r. Ha lpern' s and  sev eral l ay w itnes ses ' test imony  regard ing the

Defendant's diminished capacity at the time of the crime.

Having been notified of the proposed witnesses' expected testimony, the State may not have been "surprised" at trial. 

It would, however, have been prejudiced by the inability to counter the testimony with any affirmative evidence.

Finally, the discovery violation was willful.  As the trial court noted in denying one of the motions for

reconsideration, the Defendant's "continual refusal" to undergo an examination was marked by repeated "defiance."  

Verbatim R eport of P rocee dings at 14 79 (June  15, 198 9).  We  hold exclus ion of the De fendant's exp erts was  warranted in

this case.



5 The  Sixth A mendm ent to t he Unite d Sta tes C onstit ution p rovid es tha t  � [i]n a ll crim inal pr ose cutio ns, the a ccu sed  shall  enjoy  the

right  & to be informed of the nature and cause of the accusation  &. �

   Article 1,§ 22 of the Washington State Constitution, which contains language almost identical to the federal constitution, provides:

 � [i]n all criminal prosecutions the accused shall have the right  & to demand the nature and cause of the accusation against him.  & �
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Sample Memorandum � Response to Defense Request for a Bill of Particulars
Our  offic e has  rece ntly re ceiv ed ma ny de fense  requ ests  for bil ls of p artic ulars , esp ecia lly in o bstru cting a l aw e nforce ment

officer cases.  Frequently the defense is seeking to require us to disclose our theory of the case under the guise of a  �discovery �  motion

for bill of particulars.  This is not the proper use of a bill of particulars procedure.  

Add itiona lly, the  motio n may b e rea lly a p retria l chall enge o f the St ate's  evid ence  to es tabli sh a p rima fa cie c ase  for al l of the

elements of the charge, but not in the format required by State v. Knapstad, 107 W n.2d 34 6, 729 P. 2d 48 (1 986).  Ho pefully this

sample  memorand um will be he lpful �

Resp onse  to Req uest fo r Bill of  Partic ulars

An Accused Has a Constitutional Right to be Informed of the Nature and Cause of the Criminal Accusation.  A de fenda nt

has a co nstitutional right to be  informed of the na ture and c ause  of the acc usatio n against him or her to e nable the d efendant to p repare

his defense and to avoid a subsequent prosecution for the same crime.5

Our  prior c ase s indic ate tha t an indi ctme nt is s uffic ient if it, f irst, c ontains  the ele ments  of the o ffense  charge d and

fairly informs a defendant of the charge against which he must defend, and second, enables him to plead an acquittal or

conv ictio n in bar o f futur e pro sec utions  for the  sam e offe nse.   It is gene rally  suffi cient t hat an ind ictme nt set  forth the

offens e in the w ords  of the s tatut e its elf, as  long as   � those  word s of the mse lves  fully , direc tly, and  expre ssly , withou t any

uncertainty or ambiguity, set forth all the elements necessary to constitute the offense intended to be punished. �  

Undoubtedly the language of the statute may be used in the general description of an offence, but it must be accompanied

with su ch a s tatem ent of t he fac ts and  circu msta nces  as w ill inform  the ac cus ed o f the sp ecifi c offe nce, c oming u nder the

general description, with which he is charged. �

Hamling v. United States, 418  U.S . 87 , 41 L. Ed. 2d 5 90, 9 4 S. Ct.  288 7, 29 07-0 8, rehearing denied, 419 U.S. 885, 42 L.Ed.2d 129, 95

S.Ct. 157 (1974). (Citations omitted.)

This  Right is O rdinarily Satis fied by a Su fficiently De finite Ch arging D ocum ent.   This constitutional right of a criminal

defendant to be appraised with reasonable certainty as to the charges against him is ordinarily satisfied by a charging document which

charges a crime in the language of the statute, where the crime is defined with certainty within the statute.  State v.  Mer rill,  23

Wn.A pp.  577 , 580 , 597  P.2 d 44 6, review denied, 92  Wn. 2d  10 36  (D iv.  3 1 97 9); State v.  Gra nt,  89 Wn.2d 678, 686, 575 P.2d 210

(1978).

A c harging do cume nt is ge nerall y co nstitu tional ly su fficie nt if it noti fies a  crimina l defe ndant o f the nat ure o f the

acc usa tion wit h reas onab le ce rtainty , thereb y pe rmitting the  defe ndant to  dev elop  a pro per d efens e and  to offe r any

resulting judgment as a bar to a second prosecution for the same offense.  When a statute sets forth alternative means by

which a  crime  can b e co mmitte d, the c harging do cume nt may  charge  none, o ne, or a ll of the  alter native s, pro vide d the

alter native s are  not rep ugnant to  one a nother.   If the inform ation a lleges  only o ne alte rnativ e, howe ver, it i s erro r for the

factfinder to  conside r uncharged a lternatives , regardless  of the strength of the e vidence  prese nted at trial.

State v. Williamson, 84 Wn.App. 37, 924 P.2d 960, 962 (1996). (Citations omitted.)

The om ission of a ny eleme nt of the charged c rime, statuto ry or otherwis e, renders the  charging docum ent constitu tionally

defective.  State v. Kjorsvik, 117  Wn.2 d 93 , 97, 81 2 P.2 d 86  (199 1). C harging do cume nts whic h are no t chall enged  until a fter the

verdict will be more liberally construed in favor of validity than those challenged before or during trial.  Kjorsvik, 117 Wn.2d at 102.

In Kjor svik  we abandoned the traditional analysis applied under Const. art.  I, Sec. 22 (amend. 10) and adopted an

analysis consistent with the federal standard of review for sufficiency of information challenges raised for the first time on

appe al.  Tha t analysis  requires  us to de termine whether the info rmation is su fficient by a sking:  (1) do the  necess ary

elem ents a ppe ar in any  form, o r by fa ir cons truct ion ca n they b e fou nd, in the i nforma tion;  and , if so, (2 ) can the  defe ndant

show he or she was nonetheless actually prejudiced by the inartful language which caused a lack of notice.

State v. Tunney, 129 Wn.2d 336, 917 P.2d 95 (1996).  

 � When a co nviction is rev ersed  due to a n insufficient charging do cument, the res ult is a dis missal o f charges witho ut prejud ice to

the right of the State to recharge and retry the offense for which the defendant was convicted or for any lesser included offense. �   State

v. Vangerpen, 125 W n.2d 78 2, 791, 88 8 P.2d  1177 (1 995).

In judging the sufficiency  of a charging doc ument, though, the law is  clear that the  prose cuting authority  need not a llege its

supporting evidence, theory of the case or whether or not it can prove its case.  United States v. Buckley, 689  F.2 d 89 3 (19 82), cert.

denied, 46 0 U .S . 1 08 6, 1 03  S. Ct . 1 77 8, 7 6 L. Ed .2 d 3 49  (19 83 ); State v. Bates, 52 Wn.2 d 207, 3 24 P.2 d 810 (1 958).

A Bill of P articulars  May C larify a Con stitutiona lly Sufficient b ut Vague  Charg ing Do cume nt.   If the cha rging doc ument

states each element, but is vague as to some other matter significant to the defense, a bill of particulars is capable of amplifying or

clarifying particular matters that are essential to the defense.  State v.  Holt,  104 Wn.2d 315, 320, 704 P.2d 1189 (1985); CrRLJ 2.4(e). 

A de fenda nt is or dinari ly enti tled t o the s pec ific d ate a nd time  of the o ffense , its lo catio n, the nam e of the

compla inant and victim, a nd the means  by which the d efendant a llegedly c ommitted the  offense if s uch informatio n is



6  While  not imp licat ed a t this s tage o f the pr oce eding, a  defe ndant m ay b e co nvicte d only  when a  unanim ous  jury c onclu des  that the

criminal act charged in the charging document has been committed.  Love, 80 Wn.A pp. at 3 60.  W here the pros ecuting au thority

charges one count of criminal conduct and presents evidence of more than one criminal act, there is a danger that a conviction may not

be based on a unanimous jury finding that the defendant committed any given single act.  State v. Kitchen, 110 Wn.2d 403, 411, 756

P.2d 1 05 (198 8).

    In order to ensu re jury una nimity, the prose cuting authority  must ele ct a single a ct upon whic h it will rely for co nviction, or the jury

must be instructed that all must agree as to what act or acts were proved beyond a reasonable doubt.  State  v. Pe trich , 101 Wn.2d 566,

569, 68 3 P.2d  173 (19 84).

    How eve r, wher e the  pros ecu ting au thorit y pre sent s ev ide nce o f mul tiple  act s whi ch ind ica te a   � cont inuing c ours e of  cond uct , �

neither an election nor a unanimity instruction is required.  State v. Handran, 113  Wn.2 d 11 , 17, 77 5 P.2 d 45 3 (19 89).   But o ne

continuing offense must be distinguished from several distinct acts, each of which could be the basis for a criminal charge.  Petri ch,

101 Wn.2d at 571.
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necess ary for the d efense.   This se rves to m inimize surpris e and as sists a  defenda nt in his prepara tion for trial, particu larly

when the charge is stated in general terms.

Ferguson, Wash.Crim.Prac. and Proc., § 2003, p. 387. 

In determining whether to order a bill of particulars in a specific case, a court should consider whether the defendant has been

advis ed ad equa tely of the c harges through the c harging docume nt and all other d isclos ures ma de by the  government s ince full

discovery obviates the need for a bill of particulars.  United States v. Long, 70 6 F .2 d 1 04 4 (9 th C ir.  19 83 ); United States v. Giese, 597

F.2 d 11 70 (9 th Ci r.), cert. denied, 444 U. S. 979 , 100 S.C t. 480.  62 L.Ed. 2d 405  (1979).

The furnis hing of a bill of pa rticulars is  discre tionary with the trial c ourt, whose  ruling will not be dis turbed o n appea l abse nt a

showing of an abuse of discretion.  State v. Noltie, 11 6 W n.2 d 8 31 , 84 4, 8 09  P. 2d  19 0 (1 99 1); State v. Devine, 84 Wn.2d 467, 527

P.2d 7 2 (1974 ).

A Bill of Particulars is Unnecessa ry if the Defense Has  Full Discovery.  A bi ll of p artic ulars  is not ne ces sary  when the  mea ns

of obtaining the facts are readily accessible to the defendant or the facts are already known to him or her.  See United States v. Kaplan,

470  F.2 d 10 0 (7t h Cir . 19 72), cert. denied, 410 U.S. 966, 35 L.Ed.2d 701, 93 S.Ct. 1443 (1973).  

In State v.  Pascha ll, 197 W ash. 58 2, 85 P.2 d 1046  (1939), the c ourt held that it w as not pre judicial e rror to deny a  motion for a

bill of particulars when the state's attorney had disclosed to the defendant's attorney practically all of the facts concerning which

evide nce the gove rnment intended to  use a t trial.

No r wa s it  err or t o d eny  the  mo tio ns f or a  bil l of  pa rti cu lar s a nd t o m ak e th e in for ma tio n mo re d efi nite  and  ce rta in.   It

was not made to appear that the state had knowledge of any ultimate facts of which appellants themselves were not

cognizant.  As a matter of fact, it would appear from the record that, prior even to the filing of the information, the state �s

attor neys  disc lose d to a ppe llants  or thei r cou nsel p racti cally  all of  the fac ts co ncerning w hich ev idenc e wa s ad duc ed a t the

trial.  Certainly appellants suffered no prejudice by the denial of the motions.

Pascha ll, 197 Wash. at 588. 

See also the following cases �

ÿÿ Mer rill,  23 Wn. A pp. at 5 80 (cou rt denied mo tion for bill of pa rticulars w here the de fendant was  made a ware through dis cove ry

of a ll t he i nfo rma tio n av ail ab le t o th e p ros ec uto r fo r pr ov ing t he o ffe nse ); 

ÿÿ Gra nt,  89 Wn.2 d at 686 -687 (co urt denied  motion for bill o f particula rs stating "the o fficer's rep ort is abo ut as mu ch as the c ourt

co uld  co mp el t he p ros ec uto r to  fur nis h (th e d efe nda nt)" ); 

ÿÿ State v. Dictado, 102  Wn.2 d 27 7, 28 6, 68 7 P.2 d 17 2 (19 84) (c ourt d enied  motio n for bil l of pa rticu lars s tating "no thing in the

reco rd indi cate s wha t informa tion, be yond  that al read y pro vide d, the S tate c ould  have  furnis hed to  give a dditi onal no tice o f the

cha rge s" ); 

ÿÿ State v. Clark, 21 W n.2d  774 , 778 , 153  P.2 d 29 7 (19 44), cert. denied, 325 U.S. 878, 65 S.Ct. 1554, 89 L.Ed.2d 1994 (1945)

(court denied motion for bill of particulars stating case was based on defendant's confession and a bill of particulars could not provide

the defenda nt with any more informa tion that was no t already  locke d up in de fendant's ow n "breas t").

The P recise T ime of th e Crim inal Activ ity Gene rally Nee d Not b e Show n by the G ove rnmen t.  The pre cise time  that a

crime has  been co mmitted nee d not be s tated in the c harging docume nt unless the tim e is a ma terial ingredient, and  the information is

not thereafter subject to attack for imprecision.  State v. Gottfreedson, 24  Wa sh.  39 8, 6 4 P . 5 23  (19 01 ); State v. Myrberg, 56 W ash.

38 4, 1 05  P.  62 2 (1 90 9); State v. Oberg, 187 Wash. 429, 60 P.2d 66 (1936).  

In State v. Pitts, 62 Wn.2d 294, 382 P.2d 508 (1963), the court said �

The Sta te's inability  or failure to  spec ify a prec ise time fo r the commis sion of an offe nse has no t been fou nd to viola te

any rights of a defendant in cases dealing with periods far longer than the 3 hour period in the instant case.  See, e .g., S tate

v. Jordan, 6 Wn.2d 719, 108 P.2d 657 (1940) (information alleged that the defendant committed the crime of carnal

knowledge alleged that the defendant committed the crime of carnal knowledge between July 15, 1939 and September 15,

19 39 ); State v. Cozza, 71 Wn.App. 252, 858 P.2d 270 (1993) (information alleged that defendant committed a sexual

offense between June 1, 1984, and March 31, 1987). 

The G ove rnmen t May Rely on  Proof o f a Con tinuing C ourse o f Cond uct Rathe r than an I solated  Act.   The  pros ecu ting

authority � s reliance  on a continuing co urse o f conduc t instead o f an isolate d act is  also not imp roper. 6  See, e.g. �



    Where evidence involves conduct at different times and places, or different defendants, then the evidence tends to show several

distinct acts.  Handran , 11 3 W n.2 d a t 17 ; Petri ch,  101 Wn.2d at 571.  On the other hand, if the criminal conduct occurred in one place

during a short period of time between the same aggressor and victim, then the evidence tends to show one continuing act.  Handrin,

supra.

    A continuing course of conduct requires an ongoing enterprise with a single objective.  State v. Gooden, 51 Wn.App. at 619-20. 

Common sense must be utilized to determine whether multiple acts constitute a continuing course of conduct.  Handran ,  113 Wn.2d at

17.

    See also WPIC 4.25 � Jury Unanimity � Several Distinct Criminal Acts � Petri ch Instruction, and comment thereto.
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ÿÿ State v. Stockmyer, 83 Wn.App. 77, 87, 920 P.2d 1201 (Div. 2 1996) (State did not have to identify a specific incident in the two

hou r pe rio d a s th e b as is f or a ss au lt a nd m ans lau ghte r ch arg es ); 

ÿÿ State v. Gooden, 51 W n.A pp.  615 , 745  P.2 d 10 00, review denied, 111 Wn.2 d 1012  (Div. 1  1988) (no  need to s pecifica lly identify

which acts o f prostitutio n were be ing relied upo n when there is a c ontinuing course  of condu ct);

ÿÿ State v. Love, 80 W n.A pp.  357 , 908  P.2 d 39 5, review denied, 129 Wn.2d 1016 (Div. 1 1996) (multiple instances of drug

possession may constitute a continuing course of conduct forming the basis for a single charge of possession of a controlled substance

with intent to delive r).

The  � continuing cours e of cond uct �  doctrine is  the underlying rea son why the gov ernment need  not identify a s pecific p unch at a

particular moment in time in a fight to prove assault or the exact penetration at a particular moment in time to prove rape.

[ Elements of ________________________.  [Insert Analysis]]

[ Elem ents o f Obs tructing  a La w E nforce men t Office r.  The  De fenda nt is c harged  with O bstru cting a La w Enfo rcem ent

Officer.   The mo tion at issu e here involv es a c laim that a bill o f particula rs is need ed co ncerning the obstru cting count.

RCW  9A. 76. 020 (1) st ates  that a p erso n is guil ty of t he crim e of o bstru cting a l aw e nforce ment o ffice r when �

the perso n willfully hinders, de lays, or o bstructs  any law e nforcement o fficer in the disc harge of his or her o fficial pow ers

or duties.

 � Hinde r �  mea ns  � to ma ke s low o r diffic ult the  cou rse o r progre ss o f: RET ARD , HAM PER  &  to ke ep fro m occ urring, st arting,

or continuing: hold back: PREVENT, CHECK  & to interfere with the activity of  & to delay, impede or prevent action : be a

hindrance � .  State v. Hudson, 56 W n.A pp.  490 , 498 , fn. 3, 7 84 P .2d  533 , review denied, 114  Wn.2 d 10 16 (D iv. 1  199 0), qu oting

Webs ter � s Third N ew International D ictionary o f the English Language 10 70 (196 9).

 � Dela y �  means  � to stop, d etain, or hinder for a  time: chec k the motion o f, lessen the p rogress o f, or slow the time  of arrival o f  &

to cause to be slower or to occur more slowly than normal: RETARD � .  Id., quoting Webster �s, at 595.

In Hudson,  the defendant and two other juveniles were stopped after the officers discovered that the car Hudson was driving had

a lice nse p late r egist ered  to ano ther ty pe o f vehic le.  H uds on wa s ord ered  out o f the ca r at gun p oint.  H uds on exite d, loo ked  at the

uniformed officer, and fled.  In upholding the obstructing conviction, the court said �

The es tablished  rule is that flight co nstitutes o bstructing, hindering, or de laying within the meaning of sta tutes c ompara ble

to RCW 9A.76.02 0(3). 

Hudson,  56 Wn.App. at 497. (Citation omitted.)

Hudson  also c ontended  that the officers  were not pe rforming official du ties be caus e they exc eede d the sco pe of a v alid

investigatory stop.

We conclude the officers were performing official duties because there is no evidence they were acting in bad faith.   �An

agent, even if effecting an arrest without probable cause, is still engaged in the performance of his official duties, provided

he is not on a  �frolic of his own � � .   The three officers who stopped Hudson were not on a frolic of their own because they

were acting in good faith.  The use of drawn guns is appropriate whenever police have a reasonable apprehension of fear. 

See State v. Belieu, 112 Wn.2d 587, 773 P.2d 46 (1989).  �  �A founded suspicion is all that is necessary, some basis from

which the court can determine that the detention was not arbitrary or harassing. � �  Belieu, at 60 1-02 , quo ting Wilson v.

Porter, 361 F. 2d 412 , 415 (9th C ir. 1966 ).

Hudson,  56 Wn.A pp. at 4 96-97.  (Citations  omitted.) (E mphasis  in original.)]

The  � Bill of Particulars � .  Ca se la w is c lear t hat a b ill of p artic ulars  is unne ces sary  if full d isco very  has b een p rovid ed to  the

defense.  Full discovery has been provided to the defense herein.  The defense request for a Bill of Particulars should be denied.
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PART IV.  PLEA DISCUSSIONS

4.1 Availability for plea discussions
(a) prosecutor should make known a general policy of willingness to consult with defense counsel concerning disposition

of charges by plea

(b) unprofes sional co nduct to e ngage in plea d iscus sions with an a ccus ed who is  represe nted by c ounsel e xcept with

counse l �s app roval; where the d efendant has  properly  waived  counse l, the prosec utor may  engage in plea  discu ssions w ith

the defendant but a verbatim record of such discussions should be made and preserved

(c) unpro fess ional c ondu ct to k nowingly  make  false  stat eme nts or r epre senta tions d uring pl ea ne gotiat ions

Excerpt from Commentary to ABA Standard
Ava ilability o f Pros ecuto r.   �  &Effective discussion is best conducted in a calm, unhurried, and private atmosphere, rather

than at the last moment in a courtroom or courthouse corridor, although there should be no barrier to disposition by plea at

any stage.  Of course, willingness to discuss a possible disposition by plea imposes no obligation to make concessions. �

Disc ussio n Thro ugh C ounse l.   �  &Indeed, it has be en held to be  a denial o f the right to counse l for the pros ecuto r to

negotia te dir ectly  with the d efend ant in the  abs ence  of the d efens e atto rney.  &Giv en the u nequ al ba rgaining p ositi ons

betwee n prosec utor and d efendant [ where de fendant has p roperly w aived  right to counse l], the require ment of a ve rbatim

record is necessary to protect the prosecutor from charges of exerting undue influence. & �

Misrep resenta tion by P rosecu tor to De fense  Coun sel.    �  &Not  only d oes  misre pres entati on refl ect o n the inte grity o f the

prose cutor and  jeopa rdize the ac hieveme nt of justice , but it also  frustrates  dispos itions by p lea, since  lawyers  are

understandably reluctant to negotiate with a prosecutor who cannot be trusted. �

Plea Agreements � RCW 9.94A.080
The  pros ecu tor and  the att orney  for the  defe ndant, o r the de fenda nt when a cting pr o se , may e ngage in d iscu ssio ns

with a view toward reaching an agreement that, upon the entering of a plea to a charged offense or to a lesser or related

offens e, the p rose cuto r will d o any  of the f ollow ing:

(1) Move for dismissal of other charges or counts;

(2) Rec omme nd a p artic ular s entenc e within t he se ntence  range a pplic able  to the o ffense  or offe nses  to whic h the

offender pled guilty;

(3) Recommend a particular sentence outside of the sentence range;

(4) Agree to  file a partic ular charge o r count;

(5) Agree not to file other charges or counts;  or

(6) Make any other promise to the defendant, except that in no instance may the prosecutor agree not to allege prior

convictions.

In a case invo lving a crime a gainst pers ons as d efined in RC W 9.9 4A.4 40, the pros ecuto r shall make  reaso nable

efforts to inform the victim of the violent offense of the nature of and reasons for the plea agreement, including all offenses

the prose cutor has  agreed no t to file, and as certain any  objec tions or co mments the v ictim has to the  plea a greement.

The  cou rt shal l not pa rticip ate in a ny dis cus sions  unde r this s ectio n.

SRA Charging and Plea Disposition Standards � RCW 9.94 A.450 � Plea Dispositions
(1) Exce pt as  prov ided  in sub sec tion (2 ) of this  sec tion, a d efend ant will  norma lly be  expe cted  to ple ad gu ilty to  the

charge or charges which adequately describe the nature of his or her criminal conduct or go to trial

Sub sec tion (2 ) des cribe s va rious  circu msta nces  where  a ple a agre eme nt to a c harge(s ) which m ay no t fully  des cribe  the natu re of t he

crimina l cond uct is  prop er, incl uding �

ÿÿ evidentiary problems which make conviction on original charge doubtful

ÿÿ defendant �s willingness to cooperate in investigation or prosecution of others whose criminal conduct is more serious or

represents a greater public threat

ÿÿ requ est b y vic tim whe n it is no t the re sult o f pres sure  from d efend ant
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ÿÿ discovery of facts which mitigate the seriousness of defendant �s conduct

ÿÿ correction of errors in initial charging decision

ÿÿ defenda nt �s criminal a ctivity histo ry

ÿÿ nature and seriousness of offense or offenses charged

ÿÿ probable effect on witnesses

Case Law � Propriety of Plea Bargaining
ÿÿ Bordenkircher v. Hayes, 434 U. S. 357 , 54 L.Ed.2 d 604, 9 8 S.C t. 663, 66 7-68 (19 78) �

We ha ve re cently  had o cca sion to  obs erve :  � [W] hatev er might b e the s ituat ion in an i dea l world , the fac t is tha t the

guilty plea and the often concomitant plea bargain are important components of this country �s criminal justice system. 

Properly administered, they can benefit all concerned. �   The open acknowledgment of this previously clandestine practice

has l ed t his C ourt  to re cogni ze the  impo rtanc e of  cou nsel  duri ng ple a neg otia tions , Brady v. United States, 397 U.S. 742,

758 , 90 S. Ct.  146 3, 14 74, 2 5 L.Ed .2d  747 , the nee d for a  pub lic re cord  indica ting that a  plea  was  knowi ngly and

vol unta rily m ade , Boykin v. Alabama, 395 U. S. 238 , 242, 89 S .Ct. 1 709, 17 11, 23 L.Ed .2d 27 4, and the req uirement that a

pros ecu tor � s pl ea- bar gaining  prom ise  mus t be  kep t, Santobello v. New York,  404 U.S. 257, 262, 92 S.Ct. 495, 498, 30

L.Ed.2d 427. &

To punish a person because he has done what the law plainly allows him to do is a due process violation of the most

basic sort.  But in the  �give-and-take �  of plea bargaining, there is no such element of punishment or retaliation so long as

the accu sed is  free to ac cept o r reject the p rosec ution � s offer.

Plea  barga ining flow s from   � the mu tuali ty of a dva ntage �  to de fenda nts and  pros ecu tors, e ach w ith his o wn rea sons

for wanting to avo id trial.  D efendants  advis ed by c ompete nt counse l and prote cted b y other pro cedu ral safe guards a re

presu mptively  capa ble of intelligent c hoice in res ponse to  prose cutorial p ersua sion, and unlike ly to be d riven to fals e self-

condemnation.  Indeed, acceptance of the basic legitimacy of plea bargaining necessarily implies rejection of any notion

that a guilty plea is involuntary in a constitutional sense simply because it is the end result of the bargaining process. &

(Emphasis added.) (Citations omitted.)

ÿÿ Santobello v. New York,  404  U.S.  257 , 30 L.E d.2 d 42 7, 92  S.C t. 49 5, 49 8 (19 71) (p lea b argaini ng is an a cce pted  featu re of t he

criminal justic e sys tem, and,  � [p]ro perly ad ministered, it is  to be e ncourage d. � ).

Case Law � Plea Proposal � Prosecutor Revocation Prior to Entry of Guilty Plea
ÿÿ State v.  Bogar t, 57 Wn.A pp. 35 3, 356-58 , 788 P.2 d 14 (D iv. 3 19 90) (Held :  prosec utor � s amend ment to higher degree  prior to

defenda nt �s attemp ted guilty p lea to le sser d egree pro per since  defenda nt failed to s how detrime ntal reliance   on plea p roposa l) �

 &A criminal defendant has no constitutional right to a plea bargain.   Weatherford v. Bursey, 429 U. S. 545 , 97 S.C t.

83 7, 5 1 L. Ed .2 d 3 0 (1 97 7);   State v. Robtoy, 98  Wn. 2d  30 , 45 , 65 3 P .2 d 2 84  (19 82 );   State v. Wheeler, 95 Wn.2d 799,

804 , 631  P.2d  376  (198 1).   T he Sta te ca n revo ke a  plea  prop osa l offe red to  a crim inal de fenda nt until s uch tim e as  the

de fen da nt e nte rs a  ple a o r ha s m ad e s om e a ct i n de tri me nta l re lia nce  up on t he o ffe r.  W hee ler , at  80 3;   State v. Marler, 32

Wn.A pp.  503 , 507 , 648  P.2 d 90 3, review denied, 98 Wn.2d 1007 (1982).  Wheeler concluded 95 Wn.2d at 805:

[A ]bs ent a gu ilty p lea o r som e othe r detr imenta l relia nce b y the d efend ant, the p rose cuto r may  revo ke a ny

plea  prop osa l.   Sinc e the d efend ant has  allege d only  "ps ycho logica l" reli ance  on the p rose cuto r's of fer, and

without a s howing that the prose cutor has  abus ed its d iscretion b y routinely  rescinding its o ffers, the trial co urt

correctly declined to enforce it.  

(Some italics ours.)

The trial court in such a situation must resolve the factual issues of (1) how far the State's offer extended and (2) what

the parties' reasonable expectations were.  Marler, 32 W n.Ap p. a t 507 , (citing United States v. Mooney, 654 F. 2d 482  (7th

Cir. 1981) and United  States  v. Arne tt, 628 F.2d 1162 (9th Cir. 1979)).   Once it is established that a plea bargain has been

confirmed by the defendant entering a guilty plea, the State is obligated to fully comply with the terms of the agreement. 

State v.  Hall,  104  Wn.2 d 48 6, 49 0, 70 6 P.2 d 10 74 (1 985 ) (citing Santobello v. New York,  404 U.S. 257, 92 S.Ct. 495, 30

L.Ed.2d 427 (1971)).   The remedy for such a breach may include specific performance of the agreement.   See In re

Palodichuk, 22 Wn.A pp. 10 7, 111, 58 9 P.2d  269 (19 78).

The distinction between a plea proposa l and a plea agreement or bargain is that the agreement takes effect upon some

act ion o f the d efe ndant , e.g.,  plea ding guil ty to a  less er cha rge.   T he de triment al rel iance  facto r typi cally  arise s su bse que nt

to the guilty plea, where pursuant to the agreement the defendant renounces his right to a jury trial in exchange for

whatever bargain has been struck. Wheeler, 95 Wn.2d at 803, leaves open the possibility that detrimental reliance other

than the act of e ntering a guilty plea  is pos sible, bu t notes enfo rcing bargains prio r to the plea  would inhibit the p rosec utor's
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use of plea bargaining; at this stage, the defendant has waived no rights and still enjoys an adequate remedy � to proceed

with a jury trial.   See Government of the Virgin Islands v. Scotland, 614  F.2d  360 , 365  (3d C ir. 19 80).    Ac cord ingly, the

defenda nt has the burd en of esta blishing detrimenta l reliance; if he atte mpts to d o so whe n he has not ye t entered a  guilty

plea, he must establish he relied on the bargain in such a way that a fair trial is no longer possible.  Scotland, at 365.

Here, the issue of detrimental reliance arises in the pre-guilty plea setting.   Ward contends he would have pleaded

guilty  to se cond  degre e rob bery  if his a ppo inted a ttorne y had  bee n pres ent whe n he wa s firs t arra igned w ith his c ous in,

Sco tt.   He  initiall y indic ates  his at torney  relie d on the  pers onal p romis e from  the de puty  pros ecu ting atto rney b efore  going

on va catio n.   The  detri menta l relia nce is  implie d from  the dif ferenc e in the s entenc ing range b etwe en firs t and s eco nd

degree robbery.

Giv en Wheeler, we are c onstrained  to find these c ontentions are  unpersu asive .   There  are no fac ts to su pport

prosecutorial bad faith, nor of prosecutorial abuse of discretion through a repetitive practice of rescinding offers.  Wheeler,

95 Wn.2 d at 805 .   Nor ha s there be en a showing that W ard was  unable to  get a fair trial a s a res ult of the pros ecuto r's

action.   As United States v. Crusco, 536 F.2d 21, 24 (3d Cir. 1976) noted, "cases of disappointed but unfounded

expectations must be carefully distinguished from those in which the defendant's expectations ... are predicated upon

promise s" by the  prose cution.   W hether the cou rt would hav e acc epted  Ward's  guilty plea  at his June  24 arraignme nt, in

light of its comments in footnote 3, is speculative.   The court could have declined to approve the plea bargain.   RCW

9.94A .090(1 ).

Here, the prosecutor's offer required only one act from Ward � that he plead guilty to second degree robbery.   At

arraignment awa iting the return of his attorne y, he plead ed not guilty.    It is possib le the pub lic defend er, who was  prese nt,

had not discussed the case with Ward and the plea of not guilty was entered because of the necessity for some plea.   Even

if he had entere d no plea , the court ma y have e ntered a not gu ilty plea in his b ehalf.

Ward asserts Wheeler is distinguishable.   He would read more into the "confirmation" letter from the prosecution

than did the trial court, i.e., make it the equivalent of an option contract.   Plea agreements take the form of a unilateral

contract.  Wheeler, 95 W n.2d  at 80 3. A s note d in Mabry v. Johnson,  467 U.S. 504, 511, 104 S.Ct. 2543, 2548, 81 L.Ed.2d

437 (19 84), which affirmed  the holding of Government of the Virgin Islands v. Scotland, supra, relie d on in Wheeler:  "T he

Due Process Clause is not a code of ethics for prosecutors;  its concern is with the manner in which persons are deprived of

their liberty."

Case Law � Plea Proposal � Promising Leniency to Witness
ÿÿ United States v. Singleton, 165 F. 3d 129 7, 1299 -1302 (1 0th Cir. 19 99) (pros ecution d id not viola te 18 U. S.C.  Section 2 01(c)(2),

the  � anti-gra tuity  �  stat ute w hich pro hibits  prom ising a nything of  valu e for t esti mony t o a w itnes s on p enalty  of two  yea rs in pr ison,

when it offered  leniency to  a co-de fendant in exchange fo r truthful testimo ny).

The pro secu tor, functioning within the scop e of his or her o ffice, is not sim ply a law yer adv ocating the gov ernment � s

perspective of the case. Indeed, the prosecutor �s function is far more significant. Only officers of the Department of Justice

or the United S tates A ttorney ca n represe nt the United State s in the pros ecution o f a criminal ca se. Indee d, a fede ral court

cannot ev en ass ert jurisdic tion over a  criminal cas e unless  it is filed and  prose cuted  by the United  States  Attorney  or a

properly appointed assistant....

...In The Dollar Savings Bank v. United States, 86 U.S. (19 Wall.) 227, 22 L.Ed. 80 (1873), the Court instructed:

It is a familiar principle that the King is not bound by any act of Parliament unless he be named therein by

special and particular words. The most general words that can be devised (for example, any person or persons,

bodies  politic or c orporate ) affect not him in the le ast, if they ma y tend to re strain or diminis h any of his rights

and interes ts....T he rule thus  settled  respe cting the British Cro wn is equ ally app licable  to this governme nt, and it

has been applied frequently in the different States, and practically in the Federal courts. It may be considered as

settled  that so muc h of the royal p rerogative s as b elonged to the  King in his capac ity of parens patriae, or

unive rsal t ruste e, ente rs as  much i nto ou r poli tical  stat e as  it doe s into t he princ iples  of Brit ish co nstitu tion.

Id. at 239 (footnote omitted)...

From the co mmon law, we ha ve draw n a longstanding pra ctice s anctioning the testim ony of ac complic es agains t their

conf ede rate s in e xcha nge fo r lenie ncy.  Indee d, 

[n]o  prac tice i s mor e ingrai ned in o ur cri minal ju stic e sy stem  than the p racti ce o f the gov ernme nt call ing a

witness who  is an acc esso ry to the crime  for which the defe ndant is charge d and hav ing that witness tes tify

under a plea bargain that promises him a reduced sentence.

Unite d State s v. C erv antes -Pache co, 826 F.2d 310, 315 (5th Cir. 1987)....



THE QUEST FOR JUSTICE (March 1999) 89

This ingrained  practice  of granting lenience in exc hange for testimo ny has cre ated a  veste d sov ereign preroga tive in

the government.  It follows that if the practice can be traced to the common law, it has acquired stature akin to the special

privilege of kings.  However, in an American criminal prosecution, the granting of lenience is an authority that can only be

exerc ised  by the  United  State s throu gh its pr ose cuto r; therefo re, any  read ing of se ction 2 01(c )(2) tha t wou ld res trict the

exercise of this power is surely a diminution of sovereignty not countenanced in our jurisprudence....

Our conclusion in no way permits an agent of the government to step beyond the limits of his or her office to make an

offer t o a w itnes s othe r than one  tradi tional ly exe rcise d by  the so vere ign. A  pros ecu tor who  offers  some thing othe r than a

conces sion normally  granted by the  government in excha nge for testimo ny is no longer the a lter ego of the s overeign and  is

divested of the protective mantle of the government. Thus, fears our decision would permit improper use or abuse of

pros ecu toria l autho rity s imply  have  no fou ndatio n.

(Citations omitted.) (Footnotes omitted.)

Case Law � Plea Proposal � Waiver o f Right to Appeal
ÿÿ State v. Lee, 132 W n.2d 49 8, 939 P. 2d 122 3 (1997 ).

...Furthe r, there is nothing per se  wrong with the State ne gotiating for a ple a agreem ent which include s an agree ment to

waive the right to appeal a criminal conviction.  State v. Perkins, 108 W n.2d 21 2, 737 P. 2d 250  (1987).  The co urt in

Perkins obse rved that d iscou ragement of p lea negotia tions, including an agre ement by a  defenda nt to waive the  right to

appeal, would operate as a disincentive to prosecutors to offer what particular defendants and their counsel might regard as

worthwhile inducements to forgo that right. Further, the policy of settlement of litigation is served, provided the  �

 �admi nistra tion of  suc h a se ttleme nt is fa ir, free  from o ppre ssiv enes s, and  sens itive  to the i nteres ts of b oth the a ccu sed  and

the Sta te. �   �  The  cou rt in Perkins furthe r noted  that whil e there  is a c onstit utiona l right to a ppe al in this  stat e, there  is no

valid reason why that right cannot be waived as in the case of other constitutional rights. Waiver of the right to appeal must

be made intelligently, voluntarily, and with an understanding of the consequences.

(Citations omitted.)

Case Law � Prosecutorial Vindictiveness Pre-trial � Threat of Risk of More Severe

Punishment if Plea Offer Rejected
ÿÿ State v. McKenzie, 31 W n.A pp.  450 , 452 , 642  P.2 d 76 0, review denied, 96 Wn.2d  1024 (D iv. 1 19 81).

Prosecutorial vindictiveness is [the] intentional filing of a more serious crime in retaliation for a defendant's lawful exercise

of a procedural right. 

ÿÿ Bordenkircher v. Hayes, 434  U.S.  357 , 54 L.E d.2 d 60 4, 98  S.C t. 66 3, 66 8-69  (197 8) (de fenda nt indic ted b y grand  jury o n charge

of uttering a forged instrument;  prosecutor offered to recommend five years if guilty plea, but threatened if plea offer rejected to seek

grand ju ry indi ctme nt as ha bitua l crimi nal whic h carri ed ma ndato ry life  impris onment  sente nce; ple a offe r reje cted , defe ndant

convicte d on all cha rges, and se ntenced to  life impriso nment; Supreme  Court u pheld co nvictions) �

While confronting a defendant with the risk of more severe punishment clearly may have a  � discouraging effect on

the de fenda nt �s as serti on of his  trial right s, the im pos ition o f these  diffic ult cho ices  [is]  an inev itabl e �  � and

permiss ible �  � attribute o f any legitimate  syste m which tolerate s and enc ourages  the negotiation of p leas. �   It follows that,

by to lerat ing and e ncou raging the  negotia tion of  plea s, this C ourt ha s nec ess arily  acc epte d as  cons titutio nally l egitima te the

simple reality that the prosecutor �s interest at the bargaining table is to persuade the defendant to forgo his right to plead

not guilty. &

There is no doubt that the breadth of discretion that our country �s legal system vests in prosecuting attorneys carries

with it the potential for both individual and institutional abuse.  

[Footnote. This potential has led to many recommendations that the prosecutor �s discretion should be controlled

by means of either internal or external guidelines.  See ALI Model Code of Pre-Arraignment Procedure for

Criminal Justice §§ 350.3(2)-(3) (1975); ABA Project on Standards for Criminal Justice, The Prosecution

Function §§ 2.5, 3.9 (App. Draft 1971); Abrahams, Internal Policy: Guiding the Exercise of Prosecutorial

Disc retion, 19 UC LA L. Rev.  1 (1971 )]

And broad though that discretion may be, there are undoubtedly constitutional limits upon its exercise.  We hold only that

the cour se of  conduct e ngage d in by th e pro secutor  in this cas e, wh ich no m ore th an ope nly pr esen ted the d efen dant w ith

the unpleasant alternatives of forgoing trial or facing charges on which he was plainly subject to prosecution, did not

violate th e Du e Proce ss C lause  of the  Fourte enth Am endm ent.

(Emphasis added.) (Citations omitted.)

ÿÿ United States v. Goodwin, 457 U. S. 368 , 73 L.Ed.2 d 74, 10 2 S.C t. 2485 , 2942-43  (1982) �
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For just as a prosecutor may forego legitimate charges already brought in an effort to save the time and expense of

trial, a prosecutor may file additional charges if an initial expectation that a defendant would plead guilty to lesser charges

proves unfounded. &

A pr ose cuto r shou ld rem ain fre e be fore t rial to  exerc ise t he bro ad d iscre tion ent ruste d to him  to de termine  the exte nt

of the soc ietal interes t in prosec ution. A n initial decis ion should no t freeze futu re condu ct.  As  we mad e clea r in

Bordenkircher, the initial charges  filed by a  prose cutor ma y not reflec t the extent to which a n individual is  legitimately

sub ject t o pro sec ution.

ÿÿ State v. Serr, 35 W n.A pp.  5, 11 , 664  P.2 d 13 01, review denied, 100 Wn.2 d 1024  (1983) (me re fact that d efendant refu ses to

plea d guilt y and  force s gov ernme nt to pr ove  its c ase  is ins uffic ient to  warra nt pres umpt ion that  sub seq uent c hanges  in chargi ng

decis ion are unwa rranted).

ÿÿ State v.  McDo well,  102 W n.2d 34 1, 342-47 , 685 P.2 d 595 (1 984) (no p resump tion of pros ecuto rial vindictiv eness  where

prosecutor filed more serious charge after juvenile refused to enter into diversionary program on complaint alleging less serious

charge).

ÿÿ State  v.  Soderholm, 68 Wn.App. 363, 842 P.2d 1039 (Div. 1 1993) (misdemeanor charges dismissed and felony charges filed

after defendant rejected plea offer; Held:  felony conviction affirmed because there was no proof of actual prosecutorial

vindictive ness; mere a ppea rance of v indictivenes s is insuffic ient).

ÿÿ State v. Lee, 69 W n.A pp.  31, 3 5, 84 7 P. 2d 2 5, review denied,  122 Wn.2d 1003 (Div. 1 1993) ( �Prosecutorial vindictiveness must

be dis tinguished, howev er, from the rough and  tumble o f legitimate ple a bargaining. � ; conviction affirme d).

Case Law � Prose cutorial Vindictive ness Pos t-trial � Presum ption of Prosecuto rial

Vindictiveness
ÿÿ Blackledge v. Perry, 417 U. S. 21, 40  L.Ed.2d  628, 94  S.Ct.  2098, 2 102-03  (1974) (d efendant c onvicted  of misde meanor,

sentenced to 6 months, and appealed, seeking a trial de novo in superior court as authorized by North Carolina law; prosecutor

thereafter obtained felony indictment charging defendant with assault with deadly weapon based on same incident; defendant plead

guilty to felony , was se ntenced to  a term of five  to sev en years , and sought hab eas c orpus re view) �

A prosecutor clearly has a considerable stake in discouraging convicted misdemeanants from appealing and thus

obtaining a trial de novo in the Superior Court, since such an appeal will clearly require increased expenditures of

prosecutorial resources before the defendant �s conviction becomes final, and may even result in a formerly convicted

defe ndant � s going fr ee.   And, i f the pr ose cuto r has the  mea ns rea dily a t hand to  disc oura ge su ch ap pea ls � by  � upp ing the

ante �  through a felony ind ictment whenev er a co nvicted mis demea nant pursue s his statu tory app ellate rem edy � the State

can insure that only the most hardy defendants will brave the hazards of a de novo trial. &

Due process of law requires that such a potential for vindictiveness must not enter into North Carolina's two-tiered

appe llate proc ess.   We hold , therefore, that it was  not constitutio nally permis sible for the  State to re spond to  Perry's

invocation of his statutory right to appeal by bringing a more serious charge against him prior to the trial de novo.
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4.2 Fulfillment of plea discussions
(a) unprofessional conduct to make any promise or commitment concerning the sentence imposed; prosecutor may

properly advise the defense what position will be taken concerning disposition

(b) unprofessional conduct to imply a greater power to influence disposition of case than is actually possessed

(c) unprofessional conduct to fail to comply with plea agreement unless defendant fails to comply with plea agreement or

other e xtenua ting circ umst ance s are  pres ent

Excerpt from Commentary to ABA Standard
Misre prese ntation  of Inte ntion o r Pow er.    �  &[I]f a  plea  is ent ered  as the  resu lt of a  pros ecu tor � s pro mising c once ssio ns

beyond his or her power to fulfill, the plea is involuntary and the defendant is entitled to withdraw it.  Sometimes it may

not be a matter of intentional deception by the prosecutor, but rather a failure to make clear that the prosecutor is without

powe r to ef fect a  parti cula r disp ositi on by  the co urt.  It is  theref ore im porta nt that the  pros ecu tor ma ke c lear t hat he o r she

is not able to assure the judicial. �

Honoring Plea Agreements.   � The refu sal to hono r an agreeme nt concerning a rec ommenda tion to the cou rt after a guilty

plea is  made u ndermines the  voluntarines s of the ple a and res ult in fundame ntal unfairness  to the defe ndant &Santobello v.

New York [404 U.S. 257, 30 L.Ed.2d 427, 92 S.Ct.  495 (1971)] & �

Case Law � Duty to Honor Plea Agree ment
ÿÿ United  States  v. Ben chimol,  471 U.S. 453, 85 L.Ed.2d 462, 105 S.Ct. 2103,. 2105 (1985) (defendant appealed his sentence

follo wing a p lea o f guilty , conte nding that  the pro sec utor ha d bre ache d the p lea a greem ent by  failing to  "enthu sias tical ly" s upp ort the

recomme ndation; Ninth Circ uit agreed , concluding that the p rosec utor had b reached  the plea a greement be caus e it "mad e no effort to

explain its re asons fo r agreeing to rec ommend a  lenient sentenc e but rathe r left an impres sion with the co urt of less -than-enthusias tic

support for leniency."; Held:  prosecutor fulfilled duty with regard to a promise to make a recommendation with respect to sentence by

making the prom ised re commend ation, but nee d not do s o with  � enthusias m � ) �

The Court of Appeals relied on cases such as United  States  v. Gr andine tti, 564 F.2d 723 (CA5 1977), and United

States v. Brown, 500  S.2 d 37 5 (C A4  197 4), fo r the c oncl usi on it re ache d wit h res pec t to the  req uire ment o f  � enthu sia sm, �

but it appears to us that in each of these cases the Government attorney appearing personally in court at the time of the plea

bargain expre ssed  perso nal reserv ations ab out the agree ment to which the G overnment had  committed  itself.  T his is quite

a diff erent p ropo sitio n than an a ppe llate  dete rminati on from  a trans cript  of the r eco rd ma de ma ny ye ars e arlie r that the

Government attorney had  � left an impression with the court of less-than-enthusiastic support for leniency. �  &

 &The Government suggests that spreading on the record its reasons for agreement to a plea bargain in a particular

case  � for example , that it did not wish to d evote  scarc e reso urces  to a trial of this  particula r defenda nt, or that it wished to

avoid calling the victim as a witness � would frequently harm, rather than help, the defendant �s quest for leniency.  These

may well be reasons why the defendant would not wish to exact such a commitment from the Government, but for

purpos es of this c ase it is  enough that no su ch agreeme nt was mad e in fact.

ÿÿ In re Palodichuk, 22 Wn.App. 107, 109-10, 589 P.2d 269 (Div. 2 1978) (prosecutor made plea offer recommendation, but

express ed  � seco nd thoughts �  due to re cently dis cove red paro le history; Held : Due P roces s viola ted by p rosec utor � s failure to

wholehearte dly mak e plea  recomme ndation as  contempla ted by p lea offer) �

Due process requires that the prosecutor adhere to the terms of a plea bargain agreement.  Santobello v. New York,

404 U.S. 257, 92 S.Ct. 495, 30 L.Ed.2d 427 (1971).  If the prosecutor breaches the agreement, deliberately or otherwise,

the ac cus ed ma y be  allow ed to  withdra w the gu ilty p lea o r spe cific  perfo rmanc e of the  agree ment ma y be  orde red b y the

state court.  Santobello v. New York,  404 U.S. at 263, 92 S.Ct. 495.  The purpose of this rule is to deter prosecutorial

misconduct in order to preserve the integrity of the plea bargaining process.  "(T)his is in no sense to question the fairness

of the sentencing judge; the fault here rests on the prosecutor, not on the sentencing judge."  Santobello v. New York,  404

U.S. at 263, 92 S.Ct. at 499.

ÿÿ State v. Peterson, 37 Wn.A pp. 30 9, 312-13 , 680 P.2 d 445 (D iv. 3 19 84) (at original s entencing, trial cou rt refused  to permit

pros ecu tor to  expla in plea  reco mmend ation; He ld in State v. Peterson, 97 Wn.2d 864, 651 P.2d 211 (1982) that defendant �s right of

allocution includes right to have prosecutor explain sentence recommendation; case remanded for resentencing, wherein prosecutor

abide d by ple a offer bu t underlying rea sons give n for recomme ndation were  unfavora ble; this app eal tak en from rese ntencing) �

If Mr. Peterson's contention were to prevail, a prosecutor would be placed in an impossible position.   For example,

supp osing a pros ecuto r's dock et is ov erloade d and in orde r to meet the tim e constra ints of the sp eedy  trial rule, he agree s to
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a plea  bargain reco mmending prob ation or pe rhaps red ucing the charge.    How shou ld the pros ecuto r advoc ate for this

bargain?   If the basis for the bargain is explained, it becomes clear but for a crowded calendar there would be no bargain.  

In these  circu msta nces , a mer e sta teme nt of the  reco mmend ation i s the b est a dvo cac y a p rose cuto r can m ake  for the

barga in.   Su rely a  defe ndant c annot e xpec t a pro sec utor t o hide  or dis tort the  true r eas on for the  barga in!

Mr. P eters on wa s ca reful ly wa rned b y the p rose cuting a ttorne y and  the co urt tha t he too k a " calc ulate d risk " the

explanation of the prosecutor might not be as favorable as he desired.   Having elected to take that risk, he cannot now

comp lain.

ÿÿ State v. Coppin, 57 W n.A pp.  866 , 874 , 791  P.2 d 22 8, review denied, 115 Wn.2 d 1011  (Div. 2  1990) �

In our judgment the imposition of a duty of advocacy does little more than erode the confidence of the court in such

recommendations as well as impose  a potentially conflicting duty upon prosecu tors. We conclude, therefore, that the terms

of a plea agreement do not include an implied promise to affirmatively advocate an agreed upon sentence recommendation. 

 Accordingly, a prosecutor fulfills its duty under the plea agreement by simply making the promised recommendation. 

ÿÿ State v. Gutierrez, 58 Wn.App. 70, 791 P.2d 275 (Div. 1 1990) (prosecutor, who recommended that defendant be sentenced to 31

months on Sente ncing Reform A ct cou nts and minimum te rms of 31  months on pre-S RA co unts, to run co ncurrently, did no t violate

plea bargain by arguing that defendant was not amenable to treatment in sexual offender treatment program in response to defense

reques t for treatment).

ÿÿ State v. Jerde, No. 22610-3-II, ___ Wn.App. ___, 970 P.2d 781, 784-85 (Div. 2 January 29, 1999) (Second degree murder plea.

Prosecutors highlighted aggravating factors, including adding an aggravating factor not discussed in presentence report, but

recommended 346 month standard range sentence pursuant to plea agreement. Court imposed exceptional 497 month sentence. Held:

prosecutors breached plea agreement, sentence vacated and case remanded.)

The State enters into a contract with a defendant when it offers a plea bargain and the defendant accepts. Because a

defe ndant giv es u p imp ortant  rights b y agre eing to a  plea  barga in, the Sta te mu st ad here it s term s by  reco mmend ing the

agreed upon sentence....

At the same time, the State is obligated not to undercut the plea bargain by  �explicitly or by conduct evidencing an

intent to circum vent the terms  of the plea  agreeme nt. � ...T he test is w hether the pros ecuto r contradic ts, by word  or condu ct,

the State �s recommendation for a standard range sentence....

Simila rities  app ear b etwe en Sledge [State v. Sledge, 133 W n.2d 82 8, 947 P. 2d 119 9 (1977 )] and this c ase: (1 ) both

prose cutors u nnecess arily com mented on a  written prese ntence rep ort that was  already  before the  court; (2) the pro secu tors

underscored aggravating factors; and (3) the prosecutors maintained that the State was adhering to its plea agreement but

clea rly be have d othe rwise . The  cou rt in Sledge found the actions of the prosecutor to be a transparent attempt to sustain an

exceptional sentence.

An objective view of the entire sentencing record suggests that the two prosecutors effectively undercut the plea

agreement in a transparent attempt to sustain an exceptional sentence....Without prompting from the court, the first

prosecutor laid the foundation by articulating several factual and legal arguments that would support an exceptional

sentence. To do so was completely unnecessary in light of the State �s mid-range recommendation. When it cam to Jerde �s

indivi dua l sent encing, the  sec ond p rose cuto r pick ed u p whe re the f irst le ft off b y ree mphas izing the a ggrava ting

circumstances.

(Citations omitted.)

ÿÿ State v. Shineman, No.  228 91-2 -II, ___ W n.Ap p. _ __, 9 71 P .2d  94 (D iv. 2  Feb ruary  5, 19 99) (S tate a greed  to rec omme nd

dism issa l and e xpunge ment o f ass ault c harge a t the end  of one  yea r if co mplia nce; He ld: St ate m ust a bide  by a greem ent ev en thou gh

RCW 10.97.060 does not give court the power to order expungement of records. The State should  � expunge �  or delete all mention of

defendant �s assault charge in this case from any state record open to the public. The records need not be destroyed, but they must be

stored in such a way that members of the general public have no access to them, and all mention of the charge must be removed from

his perma nent record. ).

Case Law � Duty to Honor Plea Agreement �  � Enthusiastic �  Recommendation Not

Required
ÿÿ State v. Sledge, 133 Wn.2d 828, 840, 947 P.2d 1199 (1997) (prosecutor not obliged to make disposition recommendation

ent hus ias tic all y; State v. Peterson, 97 Wn.2d 864, 651 P.2d 211 (1982) abrogated, but here prosecutor breached plea agreement by

conduc t at dispo sition hearing).
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Case Law � Plea Agreement Breach by Defendant � Remedy
ÿÿ State v. Thomas, 79 Wn.A pp. 32 , 36-37, 39 , 899 P.2 d 1312  (Div. 2  1995) �

Jus t as  a de fend ant ha s the  opt ion to  spe cific ally  enfo rce  or re sci nd a p lea  agre eme nt afte r a b rea ch by  the S tate , State

v. Miller, 110  Wn.2 d 52 8, 53 1, 75 6 P. 2d 1 22 (1 988 ), State v. Tourtellotte, 88 W n.2d  579 , 585 , 564  P.2d  799  (197 7), the

State has the option to specifically enforce or rescind a plea agreement after a breach by the defendant.  

It is now well settled that, when the government breaches a plea agreement, a defendant's remedy is either

specific performance of the plea agreement or an opportunity to withdraw his guilty plea.  Santobello v. New

York, 40 4 U .S . 2 57 , 26 3-6 3, 9 2 S .C t. 4 95 , 49 9, 3 0 L. Ed .2 d 4 27  (19 71 );  United States v. Brody, 808 F.2d 944,

94 7 (2 d C ir.  19 86 );  see also United States v. Abbamonte, 759  F.2d  [10 65]  at 10 71-7 2 [2 d Ci r. 19 85] .  The

question presented for review today is whether, when the situation is reversed and it is the defendant who has

breached the agreement, specific performance is a possible remedy for the government.  We hold that it is.  

United States v. Alexander, 869 F.2d 91, 94 (2d Cir. 1989). &

In the present ca se, the State  unequiv ocally e lected  to enforce  rather than resc ind the plea  agreeme nt.  It so stated  to

the trial judge on February 18, 1993, and to this court during oral argument.  Moreover, it manifested its election by

opposing, successfully, Thomas' motion to withdraw his plea.

Th e S tat e ha vin g el ec ted  to s pe cif ica lly  enf orc e th e p lea  agr ee me nt, i ts r ight s a re m ea su red  by  the  ter ms  the reo f.  In

general, we read those terms as we would a contract.  United States v. Alexander, 86 9 F .2 d a t 95 ;  see S tate v. H all,  104

Wn.2d 486, 706 P.2d 1074 (1985) ("petitioner had a right analogous to a contract right once the plea bargain was entered"). 

However, we cannot read any term in a way the defendant did not understand at the time of the entry of the plea.  "Unlike

some  comm ercia l contr acts , plea  agree ments  must  be c onstru ed in li ght of the  rights a nd ob ligatio ns cre ated  by the

Constitution," Ricketts v. Adamson, 483  U.S.  at 16 , 107  S.C t. at 2 689  (Brenna n, J., di sse nting), and u nder the  Cons titutio n a

plea is valid only if the defendant understands its consequences at the time it is entered.  Haring v. Prosise, 462 U.S. 306,

319 , 103  S.C t. 23 68, 2 376 , 76 L.E d.2 d 59 5 (19 83) (q uoting Brady v. United States, 397 U.S. 742, 748, 90 S.Ct. 1463,

1468, 2 5 L.Ed.2 d 747 (1 970)).

Case Law � Plea Agreement Breach by Prosecutor  � Remedy
ÿÿ State v. Miller, 110 Wn.2d 528, 535-37, 756 P.2d 122 (1988) (prosecutor inadvertently told the defendant that he could receive a

sentence of less than 20 years for a first degree murder conviction; after defendant pled guilty he learned that a statute mandated at

least a 20-year sentence.  He tried to withdraw his guilty plea, but the trial court denied his motion; Held: defendant could withdraw

his plea o r have the ple a agreem ent spec ifically enfo rced) �

[T]he defendant's choice of remedy controls, unless there are compelling reasons not to allow that remedy. 

ÿÿ State v. Schaupp, 111 W n.2d 34 , 41-42, 75 7 P.2d  970 (19 88) �

Two remedies are available for breach of a plea bargain--withdrawal of the plea and specific performance.   State v.

Miller, supra 110 W n.2d at 5 35, 756  P.2d 1 22. T he defend ant's choic e of reme dy contro ls, abse nt compelling rea sons to

the contrary.  Miller, at 53 5.   T he de fenda nt here s eek s sp ecifi c pe rforma nce.    Scha upp  was  not at f ault f or any  error i n the

plea  and the refore  that is  the req uisit e rem edy .   As  noted  in Tourte llotte , "[t] o pla ce the  defe ndant in a  pos ition in w hich he

must again bargain with the state is unquestionably to his disadvantage.   The security he had gained as a result of the plea

negotiation from being charged with the more grievous offense would be lost....  The defendant is entitled to the benefit of

his original bargain."    

(Citations  omitted.) 

Case Law � Court Reneg es on Promised Sentence � Remedy
ÿÿ State v. Wakefield, 130 W n.2d 46 4, 475, 92 5 P.2d  183 (19 96) (defe ndant not entitled to  spec ific performa nce where c ourt

induces  plea b y promis ing certain sente nce, and then rene ges; withdrawal o f plea ap propriate ) �

The re ap pea r to be  no rep orted  cas es fro m eithe r this ju risdi ction o r any o ther ju risdi ction i n which a  trial ju dge

promised a particular sentence before the defendant acc epted a plea ba rgain, and then reneged on that promise at the time

of sentencing.  We are mindful of the fact that a trial judge's promise of a standard range sentence could easily sway a

defendant to plead guilty.  In the present case, the trial judge's involvement in the plea negotiations casts significant doubt

on the v olunta riness  of Wa kefie ld's p lea.   Giv en thes e circ umst ance s, we ho ld that  Wak efiel d may  withdra w her p lea a nd

remand to the trial court for a hearing to give Wakefield this opportunity.
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Case Law � Duty to Adv ocate C ourt � s Position o n Appeal
ÿÿ State v. Arko, 52 Wn.App. 130, 132-34, 758 P.2d 522 (Div. 1 1988) (prosecutor was not precluded from filing brief in support of

exceptio nal sentence  impose d by trial c ourt as re sult of its a greeing in plea ba rgain to recom mend se ntence within stand ard range) �

Plea bargains are favored in the law because they allow more efficient use of the criminal justice system, because of

their ability to protect the public from those who would continue criminal conduct while in pretrial release, and because

they enhance the rehabilitative prospects of those who plead guilty. The prosecutor is obliged to give full and wholehearted

com plia nce w ith the  ple a ba rgain,  State v.  Hall,  10 4 W n.2 d 4 86 , 49 0, 7 06  P. 2d  10 74  (19 85 );   In re Palodichuk, 22

Wn.App. 107, 110, 589 P.2d 269 (1978), although he need not elaborate on the recommendation unless the defendant so

req ues ts, State v. James,  35 Wn.A pp. 35 1, 356-57 , 666 P.2 d 943 (1 983) & .   The S tate � s duty u nder the plea  bargain

extends to resentencing, at which it must make the same recommendation before the new sentencing judge.   James, 35

Wn.App. at 355.

Simila rly, here , the Sta te ful filled  its ob ligatio n unde r the pl ea b argain w hen it ad voc ated  a se ntence  within the

stand ard ra nge.   O nce it d id so , it had m et the t erms  of its  agree ment a nd wa s not o bliged  to do  more .   Aft er se ntencing t he

State � s obligatio n is to bec ome an a dvoca te for the co urt �s pos ition and thus to  argue in favo r of the sentenc e impos ed to

the extent that su ch arguments  are su pportab le.   This  court then has  the benefit of fu ll briefing on the issu e which is

necessary to provide effective review.

 (Citations omitted.)

ÿÿ State v.  Poupa rt,  54 W n.A pp.  440 , 449 , 773  P.2 d 89 3, review denied, 113 Wn.2 d 1008  (Div. 1  1989) (S tate's pro mise to

recomme nd a partic ular se ntence did  not preclu de it from a rguing for the manifest injus tice on ap peal).

Case Law � Duty to Sentencing Court to Conduct Hearing if Requested
ÿÿ State v. Sledge, 133 Wn.2d 828, 840, 947 P.2d 1199 (1997) (prosecutor not obliged to make disposition recommendation

ent hus ias tic all y; State v. Peterson, 97 Wn.2d 864, 651 P.2d 211 (1982) abrogated, but here prosecutor breached plea agreement by

conduc t at dispo sition hearing).

ÿÿ State v. Talley, 134 Wn.2d 176, 186, 949 P.2d 358 (1998) (defendant entered Alford plea, and p rosec utor partic ipated in

evidentiary hearing to present evidence that could have supported factual findings justifying imposition of exceptional sentence; Held:

prose cution � s actio ns prope r).

Although we conclude that the prosecutor �s participation in an evidentiary hearing does not, by itself, violate the plea

agreement, we recognize that the State could violate the agreement by advocating for an exceptional sentence in the way

that it presents evidence at the evidentiary hearing and in making its sentencing recommendation to the court. While, as we

have ob serve d, merely p resenting evid ence to the  sentencing co urt and res ponding to its inqu iries is a n approp riate

fulfillm ent of t he pro sec utor � s du ty as  an offi cer o f the co urt, a d epu ty pro sec utor c ould  eas ily und ercu t the pl ea a greem ent

by plac ing emphasis  on the evide nce that su pports find ings that aggravating fac tors are p resent.

Indeed , that is  prec isel y wha t happ ened  in State v. Sledge, 133 Wn.2d 828, 947 P.2d 1199 (1997), a case that was

very  rece ntly be fore t his co urt.  In Sledge, the deputy  prose cutor had  agreed to  recomme nd a stand ard range s entence fo r a

juvenile d efendant.  A t a disp osition hea ring, in addition to sub mitting a proba tion couns elor � s  � manifest injus tice repo rt �

for the  cou rt �s co nside ratio n, the de puty  pros ecu tor al so c alled  the pro batio n cou nselo r to te stify  abo ut the r epo rt. T he

deputy  prose cutor then led  the couns elor through her rep ort, extensive ly examining her abo ut the facto rs that cau sed her to

reco mmend  an exc eptio nal se ntence . The  dep uty p rose cuto r also  pres ented  test imony  by the  juve nile � s pa role o ffice  who

test ified  abo ut the d efend ant � s prio r prob lems  at a ju venile  institu tion. F inally , the de puty  pros ecu tor gav e a d etail ed a nd

lengthy summa ry of the aggrav ating factors tha t suppo rted an exc eptional s entence.  The effe ct of the de puty pro secu tor �s

pres entati on, we c onclu ded , was t o und ermine  the ple a agre eme nt.  In reac hing this c onclu sion, w e em phas ized the  point

that if the  State  �s pu rpos e wa s to ha ve the  sente ncing co urt imp ose  a sta ndard  range s entenc e, there  was  no nee d for the

State to ins ist upon a  hearing with witnesse s, as the p robation c ounselo r �s repo rt was be fore the co urt.

We w ish to s tress  that we  are no t indiffe rent to  the dif ficul ties  the Sta te ma y fac e in ma intaining a  bala nce b etwe en,

on the one hand, its d uty to pre sent relev ant evide nce and re spond to  the sentencing co urt �s inquiries , and on the other, its

equally important obligation not to undercut the plea agreement.  Although we are not able to forge a rule of general

applica tion that esta blishes a  bright line betwee n adherence  and unde rcutting, we can indic ate that the Sta te will not viola te

its du ty of go od fa ith and f air de aling by  parti cipa ting in an e vide ntiary  hearing a nd pre senti ng evid ence  to as sist  the

sentencing co urt, so long as  it does  not, by its wo rds and c onduct a t that hearing, contradic t its recom mendation fo r a

standard range sentence. 

(Citations omitted.)
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4.3 Record of reasons for nolle prosequi disposition
prosecutor should make a record of the reasons whenever felony criminal charges are dismissed

Excerpt from Commentary to ABA Standard
 �  &Whether or not judicial consent is required, a public record should be made of the reasons for the prosecutor �s action. 

This requirement would perhaps be unduly onerous in relation to misdemeanors & �
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PART V.  THE TRIAL

5.1 Calendar control
trial c alend ar co ntrol s hould  be v este d in the c ourt; the  pros ecu tor sho uld a dvis e the c ourt o f fact s rele vant in d eterm ining

the order of cases on the calendar

Excerpt from Commentary to ABA Standard
 � The vesting of calendar control in the court avoids even the appearance of a lack of fair and evenhanded administration of

the docket.  Ultimate responsibility for determining which cases are to be tried and when should be recognized as a judicial

function, although the c ourt obv iously s hould rec eive rele vant information fro m both the pro secu tion and the de fense in

establishing priorities. & �

RCW 10.46.085 � Continuances not permitted in certain cases
When a defendant is charged with a crime which constitutes a violation of RCW 9A.64.020 or chapter 9.68, 9.68A, or

9A. 44 RC W, and  the all eged  victi m of the  crime  is a p erso n unde r the age  of eight een y ears , neither  the de fenda nt nor the

prosecuting attorney may agree to extend the originally scheduled trial date unless the court within its discretion finds that

there a re su bsta ntial a nd co mpel ling rea sons  for a c ontinua nce o f the tria l date  and tha t the be nefit o f the po stpo neme nt

outweighs the  detriment to the  victim.  T he court ma y consid er the testimo ny of lay witne sses  and of expe rt witnesse s, if

available, regarding the impact of the continuance on the victim.

ÿÿ RCW 9A.64.020 � Incest

ÿÿ RCW  9.6 8 � Obs cenity  and P ornogra phy

ÿÿ 9.68A � Sexual Exploitation of Children

ÿÿ 9A.4 4 � Sex Offe nses [ Rape, Ra pe of a C hild, Child Mo lestatio n, Sexual Mis conduc t with a Minor, Indece nt Liberties, Sexu ally

Violating Human Remains, Registration of Sex Offenders]

Case Processing Time Standards
On May 15, 1992  (revised September 199 7), the Board for Judicial Administration endorsed various case proc essing time

standard s for informatio nal purpo ses a s a be nefit to the benc h and bar.  W ashington Co urt Rules  State 19 99, pp. 5 83-86 (W est 19 98).

The standards provide for the following Filing to Resolution Time Standards:

90% 98% 100%

Superior Court Criminal 4 mo. 6 mo. 9 mo.

Sup erior  Cou rt RA LJ 4 mo. 5 mo. 6 mo.

Ct/Limited Juris Criminal 3 mo. 6 mo. 9 mo.

Case Law � Court Discretion to Dismiss under CrR  8.3(b) � Delay in Adding

Charges Which Prejudices Defendant by Forcing Speedy Trial Waiver to be

Adequately Prepared
ÿÿ State v.  Michielli,  132 W n.2d 22 9, 937 P. 2d 587  (1997) (tria l court � s dismis sal of three  counts o f trafficking in stolen p roperty

upheld u nder CrR 8 .3(b) where  prose cutor wa ited until 3 b usiness  days  before tria l to amend c harges, resu lting in defendant having to

choose  betwee n going to trial unprepa red or wa iving his right to a spe edy trial a nd asking for a  continuance ) �

Case Law � Court D iscretion to Dismiss unde r CrR 8 .3(b) � Illness of Critical State

Witness
ÿÿ State v. Koerber, 85 W n.Ap p. 1 , 3-5, 9 31 P .2d  904  (Div . 1 1 997 ) (trial c ourt d ismis sed  cas e afte r being i nforme d by  the Sta te the

night before trial that a critical witness was ill and the State did not know when the witness would become available; Held:  CrR 8.3(b)

dismiss al not warrante d, dismiss al revers ed and re manded ) �

 &Criminal co nvictions s hould not be  dismiss ed for minor a cts of negligenc e by third p arties that a re beyo nd the State's

dire ct c ontro l when  there  is no  mate rial p reju dic e to  the d efe ndant . T he St ate  did  not e ngage  in any  unfa ir "ga mem ansh ip,"

or intentional acts, to prevent the court from administering justice.  The State's conduct did not warrant dismissal of its case

against Koe rber, and wa s an untenab le ground for d ismissa l.

The trial ju dge ignored re asonab le alternativ es when he re adily ord ered the e xtraordinary re medy o f dismiss al.
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Dismissal of a criminal case is a remedy of last resort, and a trial judge abuses discretion by ignoring intermediate remedial

steps.  We hold that the trial judge abused his discretion. 

If analyzed as  a CrR 8 .3(b) dis missal (d espite  the trial cou rt's disav owal of this b asis fo r the dismiss al), we wou ld

neverthele ss co nclude tha t reversa l is require d.  In conside ring whether a criminal c ase ma y be dis missed  under C rR 8.3(b),

the trial court must determine:  (1) whether there has been any governmental misconduct or arbitrary action, and (2)

whether there has been prejudice to the rights of the accused.

The  trial c ourt's  autho rity u nder C rR 8. 3(b) to  dism iss ha s be en limit ed to  "truly  egregio us c ase s of m isma nagem ent

or misconduct by the prosecutor." Dismissal of a criminal proceeding is an extraordinary remedy. Absent a finding of

prejudice to the defendant, dismissal of a criminal case is not warranted. Fairness to the defendant underlies the purpose of

CrR 8. 3(b).

Even if the Sta te's co nduct in handling Koe rber's ca se ros e to the lev el of "arb itrary actio n or governmenta l conduc t"

warra nting dis miss al, dis miss al wo uld s till be  inapp ropria te be cau se the  reco rd do es no t est ablis h that the re wa s any

preju dice  to Ko erbe r resu lting from  that co nduc t.  T he only  mentio n of pre judic e to K oerb er ca me fro m his a ttorne y, who

told t he co urt tha t Koe rber w ould  be p rejud iced  by a  continu ance  bec aus e of his  sche dule  of wo rking nights  and a ttendi ng

court in the day.  The judge responded that Koerber's work schedule was not his concern, but that continuing the case

would b e an inconve nience to the ju ry.  The  trial court a buse d its dis cretion when it dis missed  without finding prejud ice to

Koerbe r.

(Footnotes omitted.)
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5.2 Courtroom decorum
(a) prosecutor should support the authority of the court by strict adherence to rules of decorum and by manifesting an

attitu de o f profe ssio nal res pec t towa rd the j udge , opp osing c ouns el, witne sse s, de fenda nts, jur ors, a nd othe rs in the

courtroom

(b) prosecutor should address the court, not opposing counsel, when court is in session on all matters relating to the case

(c) unprofessional conduct to engage in behavior or tactics purposefully calculated to irritate or annoy the court or

opposing counsel

(d) prose cutor sho uld prom ptly com ply with all ord ers and d irectives  of the cou rt; but prose cutor has  duty to ha ve rec ord

refle ct ad vers e ruli ngs and  has right  to se ek re cons idera tion of  adv erse  rulings

(e) pros ecu tor sho uld b e pu nctua l in all c ourt a ppe aranc es a nd in su bmis sion o f all p lead ings

(f) prose cutor sho uld coo perate w ith court and b ar in deve loping code s of de corum a nd profes sional etiq uette

Excerpt from Commentary to ABA Standard
Gen erally.    �  &Basic to an efficient and fair functioning of our adversary system of justice is an atmosphere of mutual

resp ect b y all p artic ipants . &The re is no  plac e and  no oc cas ion for r ude ness  or ov erbe aring, op pres sive  cond uct.  &The

objec tive of su ch standa rds is to k eep the u nderstand ably c ontentious s pirit of the opp osing adv ocate s within appro priate

bounds and constructive channels, in order that issues may be resolved on the merits and proceedings not be diverted by

the intrusion of factors such as personality, acrimonious exchanges between advocates or between advocates and witnesses,

and histrionics in an effort to sway jurors by other than legitimate evidence. &Lawyers must expect that every intrusion of

bad manners or other rudeness into a trial will be dealt with swiftly and sternly by the presiding judge. & �

Exchanges Between Lawyers.   � A breach of courtroom decorum occurs when lawyers address each other directly rather

than through the court.  &Sometime s a lawy er will delib erately  � bait �  a less -experience d oppo nent to shake  the oppo nent �s

comp osu re or t o imp ress  the jur y.  In the c ourtro om, as  in legis lativ e bo dies  and w here o ther fo rmal p roce edings  occ ur, the

sures t protectio n against the de generation of the c ontrovers y into pers onal acrimo ny is the req uirement that the p articipants

addres s the pres iding officer and  do so  in certain pres cribed fo rms. & The nee d to curb  direct exc hanges betw een cou nsel is

greatest w hen a jury is  prese nt, since there is  subs tantial risk that the  jury will be  distrac ted from its  task b y the spe ctacle

created by the lawyers. �

Respect for the Judge, Opposing Counsel, and Witnesses.   �  &A restrained, respectful attitude on the part of each

advocate toward the other helps reinforce the concept that the adversary system, although based on contention, depends on

evide nce and the ru le of law, not v ituperatio n or perso nality conflicts . &Public re spec t for the law de rives in large m easu re

from the  image  that the  admi nistra tion of  justi ce p rese nts.  It is  not eno ugh that j ustic e be  done ; there mu st be  the

appearance of justice. &[T]he prosecutor may [not] make a farce of the trial or undermine the dignity of the legal process

by exce ssive  histrionics. & Ultimately a n experience d and vigilant tria l judge will dra w such a  line if the advo cates  fail to

say within reasonable bounds. & �

Compliance with Court Orders.   �  &Corres ponding to the pro secu tor �s obligatio n to acce de to the c ourt � s comm and in

good grace is the duty of the court to permit an adequate record to be made of the court �s order and the circumstances

under which it was made, as seen by counsel. �

Pro mpt D ispo sitio n; P unc tualit y.   � Lack of punctuality in attendance at court &waste[s] time of lawyers, witnesses,

jurors, and the judge and staff. &As a corollary to counsel �s own responsibility to be punctual, it is incumbent on counsel

to do all within his or her power to see to it that the client and witnesses are punctual in their attendance at court. & �

Code of Decorum.   �  &A lawy er is entitled  to know wha t standard s of de corum a re expec ted in a pa rticular co urt,

espe cially with rega rd to the us e of conv entional forms  of addre ss, when the law yer is req uired to s tand, where he o r she is

allowed to be in the courtroom during trial, and other such matters.  To avoid misunderstanding between court and lawyer

concerning such formalities &lawyers, including prosecutors, should take the lead in developing rules governing these

matters. �

Case Law � Disobedience of Court R uling
ÿÿ State v. Tweedy, 165  Was h. 28 1, 28 8, 5 P. 2d 3 35 (1 931 ) (reve rsed  due  to pro sec utor � s dis obe dienc e of c ourt ru lings; de fenda nt

denied fa ir trial) �

Thu s it a ppe ars tha t the s tate f inally  suc cee ded  in introd ucing te stimo ny whic h the co urt on t hree p rior oc cas ions
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ruled  was  incom pete nt and ina dmis sible .  It is o bvio us tha t the pr ose cuting a ttorne y be lieve d that b y bringi ng to the

attention of the jury the fact that Newell was then lodged in the King county jail would prejudice the appellant in the eyes

of the jury, and thereby better aid the state in procuring a conviction.  The prosecuting attorney thrice ignored the rulings of

the trial judge.  His persistence in that regard, we are sure, was not intended as an exhibition of disrespect of the court, but

indicates a belief on his  part  that  the test imony would great ly assist  him in discredit ing the appellant  before the jury.  We

find this  test imony  was  preju dicia l, and tha t the inju ry or ha rm was  not cu red e ven tho ugh stri cke n by the  cou rt, and the

jury instruc ted to dis regard it.

It must alway s be re membere d that pub lic prose cutors a re quas i judicial o fficers.  W hile they may  prose cute

vigoro usly , yet, in d oing so , they s hall not  be p ermitt ed to  disre gard the  rulings  of tria l cou rts.  T he atti tude  of the

pros ecu ting atto rney in t his ins tance  was  not bro ught ab out in t he hea t of for ensic  battl e.  T he rec ord s hows  that up  to the

time the  sherif f was  calle d as  a witne ss the  trial ha d pro cee ded  in an ord erly f ashio n.  Henc e all t he mor e rea son w hy the

learned p rosec utor shou ld have o bserv ed the rulings o f the court.

ÿÿ State v. Smith, 189  Was h. 42 2, 42 8-29 , 65 P. 2d 1 075  (193 7) (co urt gra nted d efens e mot ion in lim ine to p rohibi t que stioni ng

concerning defendant �s having deserted from military; prosecutor asked defendant in violation of order why defendant left military;

Held: pre judicial.  reverse d and rema nded for new  trial).

ÿÿ State  v.  Ransom, 56 Wn.A pp. 71 2, 715, fn. 1, 78 5 P.2d  469 (D iv. 2 19 90) (conv iction reve rsed o n other grounds) �

Ransom also complains that the prosecutor violated an order in limine that precluded the introduction of prejudicial

matter.   W e are incline d to agree , and we exp ect the pro secu tor to obe y the cou rt's order o n retrial.   We  remind all

attorneys that stringent remedies are sometimes necessary where attorneys cannot understand the need to adhere to such

orders.   See State v. Stephans, 47 Wn.A pp. 60 0, 736 P. 2d 302  (1987).

Case Law � Encouraging Witness to Disobey Court Order
ÿÿ State v. Stephans, 47 Wn.A pp. 60 0, 604-5, 7 36 P.2 d 302 (D iv. 2 19 87) (des pite agree ing to order au thorizing defense to

interv iew a nd co nduc t expe rt exam inatio n of chil d witne sse s, pro sec utor t old b oth se ts of p arents  that s he kne w of no  autho rity fo r the

court to order these evaluations and that if the parents wanted to protect their children the prosecutor would do its best to support them

in that endeav or; Held:  cas e dismis sed) �

There is  no doub t that difficulty a nd confus ion attende d the efforts  by both s ides to  prepare  for trial.   A t some p oint,

however, confusion and difficulty will not suffice to excuse non-compliance with court orders.   It is the State, after all, that

filed the charges and must present a case.   The defendant cannot prepare a defense without knowing what the State's case

will be, and cannot know that without at least being formally advised as to the State's witnesses.   See CrR 4. 7(a)(1)(i);

[State v. Dailey, 93 Wn.2d 454, 610 P.2d 357 (1980)], at 456-58.   The State's failure to supply a formal witness list was

symptomatic of the State's poor management of this case.   Even so, we would be inclined to hold that dismissal was too

drastic a remedy but for the State's conduct concerning the court's order for evaluation of the child witnesses.

We ca nnot characte rize the State's  actions c oncerning that orde r as other than e gregious mis conduc t.   The S tate's

advice to the children's custodians cannot be interpreted as other than encouragement to disobey a court order.   The effect

was to frustrate the defense in its attempt to evaluate the credibility of the victims.

We do not say that a prosecuting attorney � or any lawyer, for that matter � is barred from discussing a court order

with a potentia l witness.    We wo uld hope  that any su ch discu ssion wo uld be c onducte d on a pro fessio nal basis , and that it

would b e well se asoned  with common s ense.   W e do s ay that unde r no circums tances m ay a p rosec uting attorney c ounsel,

or suggest his approval of, disobedience.   It should not be necessary to point out that the proper avenue to vindicate a

disagreement with an order is an appeal.  Finally, we see no remedy that would have served the interests of justice short of

dism issa l.   T he tria l cou rt had a lread y wa rned c ouns el that  diso bed ience  of the o rder w ould  resu lt in dis miss al and , at the

time the dismissal was granted, Stephans had been in jail, only because of these charges, for about six months, but the case

was no nearer to trial than it had been at the start.   In fact, it is hard to see from the record when or if it would ever be

ready.    The trial c ourt reco gnized this;  it properly  exercise d its dis cretion unde r CrR 8. 3(b).

(Footnotes omitted.)
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5.3 Selection of jurors
(a) pros ecu tor sho uld b e pre pare d prio r to tria l to di scha rge eff ectiv ely the  pros ecu tion fu nction i n sele ction o f jury a nd

exercise of challenges for cause and peremptory challenges

(b) whenever necessary to conduct a pretrial background investigation of jurors, investigatory methods should neither

harass nor unduly embarrass potential jurors or invade their privacy, and should be restricted to records and sources of

information already in existence

(c) voir dire should be used solely to obtain information for intelligent exercise of challenges; prosecutor should not

intentio nally u se v oir di re to p rese nt fact ual m atter s whic h pros ecu tor kno ws wi ll not b e ad miss ible a t trial, o r to ar gue the

prose cution � s cas e to the jury

Excerpt from Commentary to ABA Standard
Preparation for Jury Selection.   �  &[I]n the selection of the jury the advocate � s decisions must be ma de under time

press ure. & Thus, the p rosec utor need s to prep are ca refully for the e xercise o f challenges fo r caus e and pe remptory

challenges. �

Pretrial Investigation of Jurors.   � Pretrial investigation of jurors may permit a more informed exercise of challenges than

reliance solely on voir dire affords.  The practice of conducting out-of-court investigations of jurors presents serious

problem s, howeve r.  It may have  a tendenc y to mak e jury se rvice, alre ady unp opular w ith many pers ons, eve n more

onerous  beca use o f the fear of inva sion of priv acy.  It may  also hav e the app earance , even if unintende d, of an effort to

intimidate jurors. & �

Use of Voir Dire.   �  &In those j urisd ictio ns that  retai n the pra ctice  of pe rmitting the  lawy er to c ondu ct all  of the

questioning of jurors, the responsibility must rest with the lawyer, supervised by the court, to limit questions to those that

are de signed to la y a ba sis for the la wyer � s challenges . &The us e of voir d ire to inject inad missible  evide nce into the ca se is

a substantial abuse of the process. & �

Const. art. 1, § 11 � Religious Freedom
Abs olute free dom of c onscienc e in all matters  of religious  sentiment, belie f and worship , shall be gua ranteed to  every

individual, and no one shall be molested or disturbed in person or property on account of religion;  but the liberty of

conscie nce hereb y sec ured s hall not be s o constru ed as  to excus e acts  of licentiou sness  or justify p ractice s inconsis tent with

the peace and safety of the state.  No public money or property shall be appropriated for or applied to any religious

worship, exerc ise or instru ction, or the su pport of a ny religious e stablis hment:  Provide d, howeve r, That this artic le shall

not be  so c onstru ed a s to fo rbid t he em ploy ment b y the s tate o f a cha plain f or su ch of the  stat e cu stod ial, co rrect ional, a nd

mental institutions, or by a county's or public hospital district's hospital, health care facility, or hospice, as in the discretion

of the legislature may seem justified.  No religious qualification shall be required for any public office or employment, nor

shall any person be incompetent as a witness or juror, in consequence of his opinion on matters of religion, nor be

questioned in any court of justice touching his religious belief to affect the weight of his testimony.

(Emphasis added.)

Case Law � Purpose of Voir Dire
ÿÿ State v. Laureano, 101  Wn.2 d 74 5, 75 7-58 , 682  P.2 d 88 9 (19 84), overruled on other grounds by State v. Brown, 111 Wn.2d 124,

761  P.2 d 58 8 (19 88), adhered to on reh �g, 113 W n.2d 52 0, 782 P. 2d 101 3, 787 P. 2d 906  (1989) �

We cannot say that the trial court abused its discretion by refusing to allow individual voir dire of each prospective

juror.   The limits and extent of voir dire examination lie within the discretion of the trial court.    State v. Robinson, 75

Wn.2d 2 30, 231 -32, 450 P .2d 18 0 (1969 ).   Howev er, the defend ant should  be pe rmitted to e xamine pros pective  jurors

carefully, "and to an extent which will afford him every reasonable protection."   State v. Tharp, 42 Wn.2d 494, 499, 256

P.2d 482 (1953).   The scope of voir dire should be coextensive with its purpose.  

The purpose of the inquiry is to enable the parties to learn the state of mind of the prospective jurors, so

that the y ca n know w hether o r not any  of them  may b e su bjec t to a c hallenge  for ca use , and d eterm ine the

advisability of interposing their peremptory challenges.  

42  Wn. 2d  at 4 99 -50 0;   State v. Hunter, 183 W ash. 14 3, 153, 48  P.2d 2 62 (193 5).   On retria l this test sho uld be u sed to

determine the extent of voir dire to be allowed.

ÿÿ State v. Frederiksen, 40 W n.A pp.  749 , 752 -54, 7 56, 7 00 P .2d  369 , review denied, 104 W n.2d 10 13 (Div . 1 198 5) �

More ove r, it is no t "a fu nction o f the [ voir d ire]  exam inatio n ... t o ed uca te the j ury p anel to  the pa rticu lar fa cts o f the
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case, to compel the jurors to commit themselves to vote a particular way, to prejudice the jury for or against a particular

party, to a rgue the ca se, to indoc trinate the jury, or to  instruct the jury  in matters of la w." (Cita tion omitted. )  People v.

Williams, 29 Ca l.3d 39 2, 174 C al.Rptr. 3 17, 325 , 628 P.2 d 869 (1 981).

"[T ]he defe ndant should  be pe rmitted to e xamine pros pective  jurors ca refully, 'and to  an extent which will affo rd him

eve ry rea sona ble p rotec tion.' "   (Cita tion om itted .). Ho wev er, the l imits a nd exte nt of vo ir dire  exam inatio n fall wi thin the

trial court's discretion. The trial court's exercise of discretion is limited only by the need to assure a fair trial by an impartial

jury.   United States v. Jones, 722 F.2d 528, 529 (9th Cir. 1983). &

Three situations require specific voir dire questions because of a real possibility of prejudice:  (1) when the case

carri es ra cial o verto nes;  (2)  when the  cas e invo lves  other m atter s (e. g., the ins anity d efens e) co ncerning w hich eit her the

local community or the population at large is commonly known to harbor strong feelings that may stop short of

pres umpt ive b ias i n law y et si gnifica ntly sk ew d elibe ratio ns in fac t;  and (3 ) when the  cas e invo lves  other f orms  of bia s and

distorting influence which have become evident through experience with juries (e.g., the tendency to overvalue official

government agents' testimony). &

Voir dire as to self-defense in general does not fall within one of the three classes raising a real possibility of bias so

that specific questions are required. Thus the defendant bore the burden of showing a reasonable possibility of prejudice,

i.e., that the proposed question was "reasonably calculated to discover an actual and likely source of prejudice, rather than

pursue a speculative will-o-the-wisp." 

Here no s howing was ma de that pre judice a gainst a se lf-defense  claim wa s likely to  be enco untered in the c ommunity

from which the ve niremen were d rawn. In the abse nce of su ch a showing, the trial c ourt did no t abus e its dis cretion in

disallowing questions on the subject. 

(Citations omitted.) (Footnotes omitted.)

Case Law � Improper Questioning
ÿÿ State v. Badda, 63 Wn.2 d 176, 1 79-80, 38 5 P.2d  859 (19 63) (Held : cumula tive error re quired re versa l; new trial ordere d) �

Q.  [ Juro r No . 1] , do y ou re alize  that the  State  has li ttle o r no cho ice in t he ca ses  which it b rings to  trial, s o long

as we believe that a felony has been committed and we know the persons who perpetrated the felony.  Do you

understa nd that, sir &

 &The remarks made by the prosecuting attorney in the instant case go beyond expressions of belief in the guilt or

innocence o f the party o n trial, stateme nts uniformly held  by the co urts to be  imprope r.  The p rosec uting attorney's

assertion implies that there reposes in the state a wisdom or knowledge superior to and apart from that of its officers � a

knowledge , both impers onal and d amning, which sets in mo tion the inexorable  proces s of pros ecution w here guilt is

known.  T he statem ents were  not only preju dicial, bu t curious  indeed w hen conside red in light of the circu mstance  that all

of the e vide nce s ubmi tted b y the s tate t o co nnect the  app ellant  with the c rime c ame  from a n admi tted a cco mplic e to the

robbery who not only was not brought to trial but was suffered to enter a plea of guilty to a markedly less serious offense.

The error here called at least for a pointed admonition to the jury to disregard the remarks.  Moreover, neither counsel

should declare his personal opinion as to the guilt or innocence of the accused.  

Case Law � Polling Jury
ÿÿ State v. Havens, 70 W n.A pp.  251 , 257 , 852  P.2 d 11 20, review denied, 122 Wn.2 d 1023  (Div. 3  1993) �

Furthe r, any d efec t in the v oting pr oce dure  was  cure d by  the jur y po ll.  " '[ S]inc e the ju ry wa s po lled, t here is  no

doubt tha t the verdic t was una nimous a nd was the re sult of ea ch juror's indiv idual de termination.' "  (Italics  omitted.)  State

v. Badda, 63  Wn. 2d  17 6, 1 82 , 38 5 P .2 d 8 59  (19 63 );  Butler v. State, 34 Wn.A pp. 83 5, 838, 66 3 P.2d  1390 (ju ry poll is

tanta mou nt to a  final v ote ), review denied, 100 Wn.2d 1009 (1983);  RCW 4.44.390 (if the number of jurors required for

verdict a nswer that it is the  verdict s aid ve rdict shall s tand).

Case Law � Peremptory Challenges Based on Race
ÿÿ Batson v. Kentucky, 476 U.S. 79, 90 L.Ed.2d 69, 106 S.Ct. 1712, 1716-19, 1724 (1986) (prosecutor struck all black jurors from

the venire; Held: re verse d since d efendant ma de prima  facie s howing of discrim ination and pro secu tor failed to  meet its b urden in

showing racia lly neutral re ason for u se of p erempto ry challenges  to exclud e minority ve niremen) �

More than a century ago, the Court decided that the State denies a black defendant equal protection of the laws when

it puts him on trial before a jury from which members of his race have been purposefully excluded.   Strauder v. West

Virginia, 10 Otto  303, 10 0 U.S. 3 03, 25 L.Ed . 664 (1 880) [ Court inv alidate d a sta te statu te that prov ided that o nly white

men could serve as jurors].  That decision laid the foundation for the Court's unceasing efforts to eradicate racial
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disc riminat ion in the  proc edu res u sed  to se lect t he ve nire fro m which i ndivid ual ju rors a re dra wn.  In Strauder, the Court

explained that the central concern of the recently ratified Fourteenth Amendment was to put an end to governmental

discrimination on account of race.   Id., at 306-3 07.  Exclu sion of bla ck citizens  from serv ice as  jurors co nstitutes a  primary

example of the evil the Fourteenth Amendment was designed to cure.

In holding tha t raci al dis crimina tion in ju ry se lecti on offe nds the  Equ al Pro tecti on Cl aus e, the C ourt i n Strauder

recognized, however, that a defendant has no right to a "petit jury composed in whole or in part of persons of his own

race."   Id., at 30 5.  "T he numb er of o ur rac es a nd natio nalitie s sta nds in the  way  of ev oluti on of s uch a  conc eptio n" of the

demand of equal protection. But the defendant does have the right to be tried by a jury whose members are selected

pursuant to nondiscriminatory criteria. The Equal Protection Clause guarantees the defendant that the State will not exclude

mem ber s of  his ra ce f rom t he ju ry ve nire o n acc ount  of ra ce,  Strauder, supra, 100 U.S., at 305, or on the false assumption

that members of his race as a group are not qualified to serve as jurors &

Purpos eful racia l discriminatio n in selectio n of the venire v iolates  a defe ndant's right to equ al protec tion beca use it

denie s him the  prote ction t hat a tr ial by  jury i s inte nded  to se cure .  "T he ve ry ide a of a  jury i s a b ody  ... c ompo sed  of the

peers or equals of the person whose rights it is selected or summoned to determine;  that is, of his neighbors, fellows,

associates, persons having the same legal status in society as that which he holds."   Strauder, supra, 100  U.S. , at 30 8.  T he

petit  jury ha s oc cup ied a  centra l pos ition in o ur sy stem  of jus tice b y sa fegua rding a p erso n acc use d of c rime a gainst  the

arbit rary e xercis e of p owe r by p rose cuto r or jud ge. T hose  on the v enire m ust b e "ind iffere ntly cho sen,"  to se cure  the

defendant's right under the Fourteenth Amendment to "protection of life and liberty against race or color prejudice."  

Strauder, supra, 100 U.S., at 309.

Racial discrimination in selection of jurors harms not only the accused whose life or liberty they are summoned to try. 

Comp etence to  serve  as a ju ror ultimately  depe nds on an as sess ment of individu al qua lifications a nd ability imp artially to

consider evidence presented at a trial. A person's race simply "is unrelated to his fitness as a juror." As long ago as

Strauder, theref ore, the  Cou rt rec ognized  that by  deny ing a pe rson p artic ipati on in jur y se rvice  on ac cou nt of his  race , the

State unc onstitutionally  discriminate d against the e xcluded  juror.

The harm fro m discrimina tory jury s electio n extends be yond that inflicte d on the de fendant and the  exclude d juror to

touch the e ntire commu nity.  Sele ction proc edures  that purpo sefully e xclude b lack p ersons fro m juries u ndermine pu blic

confidence  in the fairness o f our sys tem of jus tice. D iscrimination within the ju dicial s ystem is  most pe rnicious b ecau se it

is "a stimulant to that race prejudice which is an impediment to securing to [black citizens] that equal justice which the law

aims to secure to all others."   Strauder, 100 U.S., at 308. &

Acc ordingly, the comp onent of the jury  selec tion proce ss at is sue here , the State's p rivilege to s trike individu al jurors

through peremptory challenges, is subject to the commands of the Equal Protection Clause. Although a prosecutor

ordinarily is  entitled to e xercise p ermitted p erempto ry challenges  "for any rea son at all, as  long as that rea son is rela ted to

his vie w co ncerning t he ou tcom e" o f the ca se to  be tri ed, the  Equ al Pro tecti on Cl aus e forb ids the  pros ecu tor to  challe nge

potential ju rors sole ly on acc ount of their rac e or on the as sumptio n that black  jurors as  a group will b e unable  impartially

to consider the State's case against a black defendant. &

The reality of practice, amply reflected in many state- and federal-court opinions, shows that the challenge may be,

and unfortuna tely at time s has be en, used  to disc riminate agains t black ju rors.  By  requiring trial co urts to be  sensitive  to

the rac ially  disc riminat ory u se o f pere mpto ry cha llenges , our d ecis ion enfo rces  the ma ndate  of eq ual p rotec tion and

furthers the ends of justice. In view of the heterogeneous population of our Nation, public respect for our criminal justice

syste m and the rule  of law will be  strengthened if we  ensure tha t no citizen is dis qualified  from jury se rvice be caus e of his

race.

(Citations omitted.) (Footnotes omitted.)

ÿÿ Purke t t v .  E lem, 514 U.S. 765, 131 L.Ed.2d 834, 115 S.Ct. 1769, 1770-71 (1995) (race-neutral explanation tendered by

propone nt of peremp tory challe nge need not b e pers uasiv e, or eve n plausib le, and pros ecuto r's proffere d explana tion for perem ptory

challenge of black male, that juror had long, unkempt hair, a mustache and a beard, was race-neutral and satisfied prosecution's burden

of articula ting nondiscriminatory  reaso n for the strike) �

Under our Batson jurisprudence, once the opponent of a peremptory challenge has made out a prima facie case of

racial discrimination (step 1), the burden of production shifts to the proponent of the strike to come forward with a race-

neutra l expla nation ( step  2).  If a r ace -neutr al exp lanati on is te ndere d, the tri al co urt mu st the n dec ide (s tep 3 ) whethe r the

opponent of the strike has proved purposeful racial discrimination. The second step of this process does not demand an

expla nation t hat is  pers uas ive, o r eve n plau sible .  "A t this [ sec ond]  step  of the i nquiry , the iss ue is  the fac ial va lidity  of the
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prose cutor's e xplanation.  Unle ss a d iscriminatory  intent is inherent in the pros ecuto r's explanatio n, the reason offe red will

be deemed race neutral."

The  Cou rt of A ppe als e rred b y co mbining Batson �s  second and third steps into one, requiring that the justification

tende red a t the s eco nd ste p be  not jus t neutr al bu t als o at le ast m inimall y pe rsua sive , i.e. , a "pl aus ible"  bas is for  belie ving

that "the  pers on's a bility  to pe rform his  or her d uties  as a  juror"  will be  affec ted.  It is not u ntil the thi rd ste p that t he

persuasiveness of the justification becomes relevant � the step in which the trial court determines whether the opponent of

the st rike ha s ca rried  his bu rden o f prov ing purp ose ful di scrim inatio n. At  that s tage, im plau sible  or fant asti c jus tifica tions

may (and p robably  will) be fou nd to be p retexts for p urpose ful discrim ination.  But to  say that a  trial judge ma y choos e to

disbe lieve a  silly or su perstitiou s reas on at step  3 is quite  different from s aying that a trial ju dge mus t terminate the inqu iry

at step 2 when the race-neutral reason is silly or superstitious.  The latter violates the principle that the ultimate burden of

persuasion regarding racial motivation rests with, and never shifts from, the opponent of the strike.

The  Cou rt of A ppe als a ppe ars to  have  seize d on o ur ad monitio n in Batson that to  rebu t a pri ma fa cie c ase , the

prop onent o f a str ike " must  give a  'clea r and re aso nably  spe cific ' expla nation o f his 'le gitimat e rea sons ' for exe rcisi ng the

challe nges,"  and tha t the re aso n must  be " relat ed to  the pa rticu lar ca se to  be tri ed. "  Thi s wa rning was  mea nt to re fute t he

notion that a prosecutor could satisfy his burden of production by merely denying that he had a discriminatory motive or by

merely affirming his good faith.  What it means by a "legitimate reason" is not a reason that makes sense, but a reason that

doe s not d eny e qua l prot ectio n.

The prosecutor's proffered explanation in this case � that he struck juror number 22 because he had long, unkempt

hair, a m usta che, a nd a b eard  � is rac e-neu tral a nd sa tisfie s the p rose cutio n's ste p 2 b urde n of art icula ting a

nondis crimina tory re aso n for the  strik e.  "T he we aring of  bea rds is  not a c harac teris tic tha t is pe culia r to any  race ." A nd

neither  is the  growing o f long, unk empt  hair.  T hus, the  inquir y pro perly  proc eed ed to  step  3, wher e the s tate c ourt fo und

that the prose cutor wa s not motiva ted by d iscriminatory  intent.

(Citations omitted.) (Footnotes omitted.) (Emphasis in original.)

ÿÿ State v. Luvene, 127 Wn.2d 690, 903 P.2d 960 (1995) (upon exercising challenge to African-American juror in capital case,

prosecutor immediately offered two race-neutral explanations � (1) juror's brother had been convicted of an armed robbery and had

been co mmitted to the  Washington D epartme nt of Corre ctions; and (2) c hallenged juro r was ve ry vague  on the topic o f the death

penalty; the prosecutor mentioned that he did not intend to exercise a peremptory challenge against the other African-American person

in the venire; challenge fo und to be  race-neu tral).

ÿÿ State v.  Wrigh t, 78 W n.A pp.  93, 8 96 P .2d  713 , review denied, 127 Wn.2d 1024 (Div. 1 1995) (African-American and Hispanic-

Americ an jurors �  comments  indicating pos sible a nti-police b ias held to  be a le gitimate reas on to excu se any ju ror).

ÿÿ State v. Medrano, 80 Wn.App. 108, 906 P.2d 982 (Div. 3 1995) (African-American juror had considerable professional

experienc e with peo ple su ffering from the effec ts of drugs  and alco hol; prosec utor � s explana tion for use  of perem ptory, es pecia lly

given d iminishe d ca pac ity de fense  bas ed o n alco hol and  drug m isus e, fou nd to b e a ra ce-ne utral  and no n-pret extua l reas on for s triking

a juror).

ÿÿ State v. Rhodes, 82 Wn.A pp. 19 2, 201-3, 9 17 P.2 d 149 (D iv. 1 19 96) (pros ecuto r �s striking so le Africa n-America n juror upheld

base d on expla nation that juror had  been impro perly sto pped b y police  due to ra ce) �

There is no question that Juror No. 10 is a member of a constitutionally cognizable racial group.  The issue thus

beco mes whethe r this fact, together w ith other releva nt circumsta nces, es tablishes  a prima fa cie ca se that the p rosec utor's

challenge wa s motiva ted by a  discriminato ry purpo se.  Rho des a rgues that the tria l court erre d in conclud ing that a single

challenge, ev en to the only A frican-Ame rican juror on a  panel, ca nnot constitute  a patte rn.  Even if the cha llenged juror is

the only African-American juror on the panel, we have generally been reluctant to find that exclusion of a single juror

establishes a pattern or to find discriminatory motivation based on numbers alone. However, we have also recognized that

the prosecutor's dismissal of the only eligible African-American juror may imply a discriminatory act or motive. &[S]ee

also United States v. Armstrong, ___ U. S. ___ , 116 S.C t. 1480 , 1487, 13 4 L.Ed.2 d 687 (1 996) ("the s ignificance [o f a

challe nge to a  blac k juro r] ma y diffe r if the v enire c onsis ts mo stly o f blac ks o r of white s").   Bec aus e Ju ror N o. 1 0 wa s the

only African-American juror on the panel, the trial court should have continued with the next step of the analysis and asked

the pro sec utor t o arti cula te the r eas on for the  challe nge.  T he tria l cou rt shou ld then ha ve d eterm ined, b ase d on the

circums tances a nd that explana tion, whether purpo seful dis crimination did  in fact occ ur.  Althou gh here the trial cou rt did

not make such a finding, the prosecutor did state his reasons for challenging Juror No. 10 for the record.  This, together

with the other evid ence in the rec ord, permits  us to c onclude  that the challenge w as not exe rcised  on discrimina tory

grounds.

The prosecutor said that he challenged Juror No. 10 because he was improperly stopped by the police.  Rhodes
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himse lf conc ede s Ju ror N o. 1 0 wa s the o nly jur or am ong the 3 0 mem bers  of the p anel w ho had  bee n stop ped  for so mething

he didn't do.  The prosecutor's follow-up question, "What do you think about the officer who incorrectly picked you up?"

was dire cted s imply at fu rther exploring the juror's  reaction to  an unplea sant expe rience.  T he State ma y prope rly inquire

about any potential bias against its main witnesses who were police officers.  Although Juror No. 10 stated that he believed

the exp erienc e wo uld no t affe ct his  abili ty to b e imp artia l, his sp ontane ous  des cript ion of t he ev ent incl ude d the s tatem ent

that the  incide nt sca red b oth him a nd his fr iend b eca use  of the a ppa rent ner vou snes s of the  offic er with t he hand gun and

that "it was kind of weird."  In the context of a case where the defense is that the defendant was mistakenly accused of

comm itting the c rime s imply  bec aus e he ha ppe ned to  be a t the s cene , this wa s a le gitimat e ba sis f or exe rcisi ng a

peremptory challenge.

Contrary to Rhodes' contention that the prosecutor improperly focused on race, it was defense counsel who prodded

Juror N o. 10 a bout the d egree to w hich he felt his rac e had pla yed a  role in the improp er stop.   As this c ourt noted  in

Wright, the Batson court was concerned with purposeful discrimination by the prosecutor. It is thus significant that Juror

No. 10's comments about race, except as an element of the description of the two people the Denver police were seeking at

the ti me the y ma de t he st op, w ere  all e licit ed no t by  the p ros ecu tor b ut b y de fens e co unse l. Ev en if th is we re no t the c ase , a

prosecutor may legitimately be more concerned about an individual who has personally experienced being singled out by

the po lice, b ase d on his  race , for so mething he  did no t do tha n abo ut jur ors o f any ra ce w ho think, in t he ab strac t, that the

police stop African-Americans more often than whites.

Although there is no question that Juror No. 10 was a member of a constitutionally cognizable racial group, neither

the prosecutor's questions nor his explanation of the reasons for his challenge raises an inference that that challenge was

motivated by a discriminatory purpose.

(Citations omitted.) (Footnotes omitted.)

ÿÿ Campbell v. Louisiana, 523 U.S. 392, 118 S.Ct. 1419, 140 L.Ed.2d 551 (1998) (Second degree murder conviction reversed.

Held: white d efendant had  standing unde r due pro cess  and equ al protec tion to challenge  grand jury sy stem which s ystema tically

exclude d blac ks in the se lection of grand  jury forep erson) (T homas, J. , dissent, joined  by Sca lia, J.  � I fail to understa nd how the rights

of blacks excluded from jury service can be vindicated by letting a white murderer go free. � )

Case Law � Peremptory Challenges Based on Gender
ÿÿ J.E.B. v. Alabama ex rel. T.B.,  511  U.S.  127 , 128  L.Ed. 2d 8 9, 11 4 S.C t. 14 19, 1 425 -27, 1 430  (199 4) (at  petit ioner' s pa ternity  and

chi ld s up po rt t ria l, re sp ond ent  Sta te u se d 9  of i ts 1 0 p ere mp tor y c hal len ges  to r em ov e m ale  jur ors  res ult ing i n an  all -fe ma le j ury ; 

Held:  the Equal Protection Clause prohibits discrimination in jury selection on the basis of gender, or on the assumption that an

individual will be biased in a particular case solely because that person happens to be a woman or a man; Respondent's rationale � that

its decision to strike virtually all males in this case may reasonably have been based on the perception, supported by history, that men

otherwise  totally qu alified to s erve a s jurors m ight be more s ympathetic  and rece ptive to the  arguments o f a man charge d in a pate rnity

action, while wo men equ ally qua lified might be mo re symp athetic and  recep tive to the a rguments of the c hild's mother � is virtually

unsupp orted and  is bas ed on the v ery ste reotype s the law c ondemns) �

We need not determine, however, whether women or racial minorities have suffered more at the hands of

discriminatory state actors during the decades of our Nation's history.  It is necessary only to acknowledge that "our Nation

has had a  long and unfortuna te history o f sex disc rimination," a history  which warrants the  heightened sc rutiny we affo rd

all gender-based classifications today.  Under our equal protection jurisprudence, gender-based classifications require "an

exceedingly persuasive justification" in order to survive constitutional scrutiny. Thus, the only question is whether

discriminatio n on the basis  of gender in jury s electio n substa ntially furthers the  State's le gitimate interes t in achieving a fa ir

and impartial trial. In making this assessment, we do not weigh the value of peremptory challenges as an institution against

our asserted commitment to eradicate invidious discrimination from the courtroom.  Instead, we consider whether

peremptory challenges based on gender stereotypes provide substantial aid to a litigant's effort to secure a fair and impartial

jury.  &

Dis crimina tion in ju ry se lecti on, whet her ba sed  on rac e or o n gende r, cau ses  harm to  the litiga nts, the c ommu nity, and

the individual jurors who are wrongfully excluded from participation in the judicial process.  The litigants are harmed by

the ris k that t he pre judic e whic h motiv ated  the dis crimina tory s elec tion of  the jur y will i nfect t he entir e pro cee dings.  The

community is harmed by the State's participation in the perpetuation of invidious group stereotypes and the inevitable loss

of confidence in our judicial system that state-sanctioned discrimination in the courtroom engenders.

When state actors exercise peremptory challenges in reliance on gender stereotypes, they ratify and reinforce

preju dicia l view s of the  relat ive a bilitie s of m en and  wome n.  Bec aus e thes e ste reoty pes  have  wrea ked  injust ice in s o many
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other spheres of our country's public life, active discrimination by litigants on the basis of gender during jury selection

"invites c ynicism res pecting the jury 's neutrality  and its ob ligation to adhe re to the law. " The p otential for c ynicism is

particularly acute in cases where gender-related issues are prominent, such as cases involving rape, sexual harassment, or

paternity.  Discriminatory use of peremptory challenges may create the impression that the judicial system has acquiesced

in suppressing full participation by one gender or that the "deck has been stacked" in favor of one side. &

Equal opportunity to participate in the fair administration of justice is fundamental to our democratic system.  It not

only furthers the goals of the jury system.  It reaffirms the promise of equality under the law � that all citizens, regardless

of race, ethnicity, or gender, have the chance to take part directly in our democracy. When persons are excluded from

participa tion in our dem ocratic p roces ses s olely be caus e of race  or gender, this pro mise of e quality d ims, and the integrity

of our judicial system is jeopardized.

In view of these concerns, the Equal Protection Clause prohibits discrimination in jury selection on the basis of

gende r, or on the  ass umpt ion that  an indiv idua l will b e bia sed  in a pa rticu lar ca se fo r no rea son o ther tha n the fac t that the

pers on hap pens  to be  a wo man or  happ ens to  be a  man.  A s with ra ce, the  "co re gua rantee  of eq ual p rotec tion, ens uring

citize ns that  their S tate w ill not d iscri minate  ..., w ould  be me aningles s we re we  to ap prov e the e xclus ion of j urors  on the

basis of such assumptions, which arise solely from the jurors' [gender]."

(Citations omitted.) (Footnotes omitted.)

ÿÿ State v. Burch, 65 Wn.A pp. 82 8, 830 P. 2d 357  (Div. 1  1992) (p re- J.E.B. v. Alabama ex rel. T.B.;  Held: gender-based challenges

violated Equal Protection clause and violated Washington Equal Rights Amendment, Const. art. 31, which provides that "[e]quality of

rights and resp onsibility u nder the law s hall not be de nied or ab ridged on ac count of s ex."; male had  standing to as sert fema le juror � s

equa l protectio n violation; reve rsed a nd remande d for new trial).

Case Law � Peremptory Challenges Based on Sexual Orientation
While the political arena is currently debating the rights and responsibilities to be accorded to persons based on sexual

orient ation, I be lieve  that ca se la w will p rohibi t a pro sec utor � s de cisi on to s trike  a po tentia l juro r bas ed o n sexu al ori entati on for the

same reason courts have so held with race and gender, i.e. protecting the equal protection rights of the potential juror against

stereotypes based on classification with a particular group.  See Romer v. Evans, 517 U.S. 620, 134 L.Ed.2d 855, 116 S.Ct. 1620

(1996) (amendment to Colorado Constitution that prohibited all legislative, executive, or judicial action designed to protect

homose xual pers ons from dis crimination held to  violate e qual pro tection).
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5.4 Relations with jury
(a) unpro fess ional c ondu ct for  pros ecu tor to  comm unica te pri vate ly with p erso ns su mmone d for ju ry du ty co ncerning a

cas e prio r to or d uring tria l; pros ecu tor sho uld a void  the rea lity o r app eara nce o f any s uch im prop er co mmunic ations

(b) prosecutor should treat jurors with deference and respect, avoiding the reality or appearance of currying favor by a

show of undue solicitude for their comfort or convenience

(c) unprofessional conduct for prosecutor after discharge of jury to make comments to or ask questions of juror for

purpose of harassing or embarrassing the jury in any way which will tend to influence judgment in future jury service

Excerpt from Commentary to ABA Standard
Com munic ation w ith Jurors B efore or D uring T rial.    �  &Cou rts hav e so metim es c onsid ered  the bro ade r que stion o f the

propriety  of any co nversatio n, however innoce nt in purpose  or trivial in conte nt, between c ounsel a nd juror during trial,

since  the me re fac t that c ouns el is  see n conv ersing w ith a ju ror ma y rais e the q ues tion of  whethe r the ju ror rea ched  the

verdict solely on the evidence. & �

Attitud e T owa rd Ju ry.   �  &Referring to individual jurors by name during trial has been ruled unethical, and courts also

have condemned the practice.  Just as respect for the position of the judge requires that the judge be addressed formally as

 �your honor, � the jury �s symbolic position as representing the community in the court requires that a degree of formality be

obse rved in ad dress ing the jury.  T he typica l form of add ress is , of cours e,  � ladies  and gentleme n of the jury �  or  �members

of the jury. � �

Posttrial Interrogation.   � Since it is v ital to the functio ning of the jury sys tem that jurors  not be influenc ed in their

delib erati ons b y fea rs that  they s ubs equ ently w ill be  haras sed  by la wye rs or o thers w ho wis h to lea rn what tr ansp ired i n the

jury room, neither defense counsel nor the prosecutor should discuss a case with jurors after trial in a way that is critical of

the verdict. & �

Communication with Jury
ÿÿ CrR 6. 15(f)  Instructions a nd Argume nt �

(f) Additional or Subsequent Instructions.

(1) Afte r retire ment fo r deli bera tion, if the  jury d esire s to b e infor med o n any p oint of  law, the  judge  may r equ ire the

officer having them in charge to conduct them into court.  Upon the jury being brought into court, the information

requested, if given, shall be given in the presence of, or after notice to the parties or their counsel.  Any additional

instru ction u pon a ny po int of la w sha ll be gi ven in w riting.

(2) After jury deliberations have begun, the court shall not instruct the jury in such a way as to suggest the need for

agreement, the consequences of no agreement, or the length of time a jury will be required to deliberate.

ÿÿ CrR 3. 4  Prese nce of the D efendant �

(a) When N ece ssa ry.   T he de fenda nt shal l be p rese nt at the  arrai gnment, a t eve ry sta ge of the  trial inc luding t he

empaneling of the jury and the return of the verdict, and at the imposition of sentence, except as otherwise provided by

these  rules , or as  excu sed  or exc lude d by  the co urt for  good  cau se s hown.

(b) Effect of Vo luntary A bsence .   In prosecu tions for offens es not pu nishable b y dea th, the defendant's  voluntary

absence after the trial has commenced in his presence shall not prevent continuing the trial to and including the return of

the verdict.  A corporation may appear by counsel for all purposes.  In prosecutions for offenses punishable by fine only,

the co urt, with t he writt en co nsent o f the de fenda nt, may  perm it arra ignment, p lea, tr ial and  impo sitio n of se ntence  in the

defendant's absence.

(c) De fenda nt No t Pres ent.   If in a ny ca se the  defe ndant is  not pre sent w hen his p erso nal att enda nce is  nece ssa ry, the

court ma y order the  clerk to is sue a  warrant.

ÿÿ State v. Saraceno, 23 Wn.App. 473, 474-75, 596 P.2d 297 (Div. 3 1979) (error for court to respond to jury question without

counse l, and presu med to b e prejud icial; Held: pro secu tor met bu rden of show ing error harmless ) �

The jury  in this case  retired to d eliberate  about 5  p. m. A t approxima tely 11:1 5 p. m., the ju rors requ ested  the bailiff

to provide them with a definition of "resistance."  The bailiff telephoned the judge who instructed him to give the definition

of "re sist ance " from  Web ster' s N ew C ollegi ate D ictio nary, w hich he d id.  T herea fter, the  jurors  again a ske d the b ailiff if  he

could define "passive resistance" for them.  The bailiff again contacted the judge, explaining to him that the jury was

having d ifficu lty in u nders tanding t he diff erenc e be twee n activ e and  pas sive  resis tance .  The  trial ju dge ins truct ed the
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bailiff to advise the jury that "any words and acts can manifest resistance."  The bailiff informed the jury of this definition

and the n told t hem "i f you  scra tch yo ur hea d it is  not nec ess arily  resis tance , you  had to  comp lete t he ac t."  N either  the

defendant nor counsel were notified of these incidents by the court.  Later, the jury retired for the night and did not resume

delib erati on until  the fol lowing m orning; they  reac hed a  verd ict mid morning.   Immedi ately  follo wing the ju ry's v erdic t the

cou rt mad e a re cord  of the a dditi onal ins truct ions o f the pr evio us night.   The  issu e on a ppe al is  whethe r the giv ing of the

instructions w ithout the pres ence of the  defenda nt or counse l was pre judicial e rror.

There is no question that the instructing of the jury, during their deliberation, on the definition of "resistance," without

consulting either counsel or the appellant, was error. At one time in the jurisprudence history of this state the giving of

additiona l jury instruc tions during de liberation witho ut the pres ence of the  accu sed a nd his cou nsel was  conclus ively

presumed to be prejudicial..

Tod ay it app ears that b oth federa l and state  jurisdictio ns acce pt the conc ept that co mmunicatio ns with a jury, while

error, may b e harmles s error.

In Remmer v. United States, 347 U.S. 227, 74 S.Ct. 450, 451, 98 L.Ed. 654 (1954), the court stated:

In a criminal case, any private communication, contact, or tampering directly or indirectly, with a juror

during the trial ab out the matte r pending befo re the jury is , for obviou s reas ons, dee med pre sumptiv ely

prejudic ial, if not made in p ursua nce of know n rules of the c ourt and the ins tructions a nd directio ns of the co urt

made d uring trial, with full knowled ge of the partie s.  T he presu mption is not c onclusiv e, but the bu rden rests

heavily u pon the Go vernment to e stablis h, after notice to  and hearing of the d efendant, that su ch contac t with

the juror was  harmless  to the defe ndant.

(Citations omitted.)

ÿÿ State v. Brenner, 53 W n.A pp.  367 , 372 , 768  P.2 d 50 9, review denied, 112  Wn.2 d 10 20 (D iv. 1  198 9) (jur or � s da ily lu ncheo ns

with police o fficer not misc onduct s ince no ev idence d efendant � s cas e was d iscus sed) �

Communications between a third person and a juror about an ongoing trial constitute misconduct which warrants a

new trial if such communications prejudice the defendant.  State v. Murphy, 44  Wn. Ap p.  29 0, 2 96 , 72 1 P .2 d 3 0 (1 98 6); 

see State v. Lemieux, 75  Wn. 2d  89 , 91 , 44 8 P .2 d 9 43  (19 68 );  see also State v. Saraceno, 23 Wn.App. 473, 474-75, 596

P.2d 2 97 (197 9).   Onc e misco nduct is s hown, prejudic e is pre sumed .   The S tate has the  burden to  overco me this

presumption by proof beyond a reasonable doubt.  Murphy, 44 Wn.App. at 296, 721 P.2d 30.

ÿÿ State v. Bourgeois, 133 Wn.2d 389, 945 P.2d 1120 (1997) (aggravated first degree murder and first degree assault case; spectator

miscond uct of  � staring down �  victim and m aking gesture  as if to s hoot victim is  significant, and co nstituted s pecta tor misco nduct;

Held : while t his irre gulari ty wa s fair ly se rious , there w as no  indica tion tha t defe ndant d irect ed s pec tator  to ma ke thre at and  defe ndant

not prejud iced).

Protective Orders for Jurors
If you ha ve the  need  for a j ury p rotec tive o rder, p leas e co ntact P ame la Logins ky a t WA PA o r me fo r brie fing.



THE QUEST FOR JUSTICE (March 1999) 108

5.5 Opening statement
prosecutor �s opening statement should be confined to a brief statement of the issues in the case and to remarks on evidence

the prosecutor intends to offer which the prosecutor believes in good faith will be available and admissible; unprofessional

conduct to allude to any evidence unless a good faith and reasonable basis for believing that such evidence will be tendered

and admitted in evidence

Excerpt from Commentary to ABA Standard
 � The purpose of opening statement is narrow and limits the prosecutor to a brief statement of the issues and an outline of

what the prosecutor believes can be supported with competent and admissible evidence.  In that statement the prosecutor

should be scrupulous to avoid any utterance that cannot be supported later with such evidence. & �

Case Law � Purpose of Opening Statement
ÿÿ State v.  Cam pbell,  103  Wn.2 d 1, 1 5-17 , 691  P.2 d 92 9 (19 84), cert. denied, 471 U.S. 1094, 85 L.Ed.2d 526, 105 S.Ct. 2169

(1985)  �

A pr ose cuto r's op ening st atem ent sho uld b e co nfined t o a b rief s tatem ent of t he iss ues  of the c ase , an ou tline o f the

anticipated material evidence, and reasonable inferences to be drawn therefrom.   State v.  Kro ll, 87 Wn.2d 829, 834-35,

558 P.2d 173 (1976);  1 American Bar Ass'n, Standards for Criminal Justice, Std. 3-5.5 (2d ed. 1980).   Testimony may be

anticipated so long as counsel has a good faith belief such testimony will be produced at trial.   State v. Grisby, 97 Wn.2d

493, 499, 647 P.2d 6 (1982) cert. denied, 459 U.S. 1211, 103 S.Ct. 1205, 75 L.Ed.2d 446 (1983).   The trial court has wide

discretion in determining the good faith of the prosecutor.   State v.  Lysk oski,  47 Wn.2d 102, 107, 287 P.2d 114 (1955).  

See Annot., 16 A.L.R. 4th 810 § 7(a), (b) (1982).   The burden of showing bad faith is upon the defendant.   State v. Parker,

74 W n.2d  269 , 274 -75, 4 44 P .2d  796  (196 8),  overruled on other grounds in State v. Gosby, 85 Wn.2d 758, 767, 539 P.2d

680 (19 75).

We fi nd the p rose cuto r's op ening st atem ent in to tality  to hav e be en brie f, and ra ther mil d co nside ring the

gruesomeness of the murders. &Moreover the jury was admonished by the prosecutor and trial judge that counsel's remarks

were not evidence.   State v. Grisby, supra, 97 Wn.2d at 497.   These admonishments, along with the actual testimony of

Ked ziorsk i, dilut ed the  impa ct of t he pro sec utor's  stat eme nt and in f act w orke d to the  State 's dis adv antage .   We  hold the

ope ning sta teme nt was  made  in good  faith.



THE QUEST FOR JUSTICE (March 1999) 109

5.6 Presentation of evidence
(a) unprofes sional co nduct to k nowingly offer fals e evid ence, or fail to  seek  withdrawal there of upon d iscov ery of its

falsity

(b) unprofes sional co nduct to k nowingly ask  legally ob jectionab le que stions for the p urpose  of bringing inadmissib le

matte rs to t he atte ntion of  the jud ge or ju ry, or to  make  other i mper miss ible c omme nts or a rgume nts in the  pres ence  of the

judge or ju ry

(c) unprofessional conduct to permit any tangible evidence to be displayed in the view of the judge and jury until such

time as a good faith tender of such evidence is made

(d) unprofessional conduct to tender tangible evidence in view of the judge or jury unless there is a reasonable basis for

its admission in evidence; when there is any substantial doubt about the admissibility of evidence, it should be tendered by

an offer of proof and a ruling obtained

Excerpt from Commentary to ABA Standard
Fa lse E vid enc e or K now n Pe rjury.    � It is axiomatic that a prosecutor, in common with all other advocates, is barred from

introd ucing e vide nce tha t is kno wn to b e fals e &Eve n if the fa lse t esti mony i s vo luntee red b y the w itnes s and  take s the

prosecutor by surprise, if the prosecutor knows it is false, it is the prosecutor �s obligation to see that it is corrected. & �

Presenting Inadmissible Evidence.   � The mere offer of known inadmissible evidence or asking a known improper

question may be sufficient to communicate to the trier of fact the very material the rules of evidence are designed to keep

from the fact finder.  Moreover, the damage may only be emphasized by an objection to the evidence, so that the offer of

inadmiss ible matte r may lea ve opp osing cou nsel with no effec tive reme dy. & Many c ases  have held  that such c onduct is

ground for declaring a mistrial or granting a new trial. �

 � A prosecutor should exercise great care in deciding what evidence to use.   A strong case should not be

jeopa rdized by  introducing ev idence tha t is ess entially cu mulative  but that may  bring about a  reversa l.  It is

obviously not easy to forgo using reliable and probative evidence when it is at hand, but the prosecutor must do

so in many instances. & �

Display and Tender of Tangible Evidence.   �  &Tangible  evide nce requ ires sp ecial trea tment bec ause  such ev idence is

immed iatel y su bjec t to sc rutiny  once  it is b rought i nto the c ourtro om. & The  prem ature  disp lay o f a tangi ble a rticle  in the

courtroo m may be  unduly inflam matory e ven though it is late r admitted .  Hence , such an artic le should  not be exp osed  to

view until it is formally offered for admission in evidence. & �

RPC 3.4 � Fairness to Opposing Party and Counsel
A lawy er shall not &

(b) Falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by

law;

(c) Knowingl y dis obe y an o bligat ion und er the r ules  of a tr ibuna l exce pt for a n ope n refus al ba sed  on an a sse rtion tha t no

valid obligation exists;

(d) In pretria l proc edu re, ma ke a  frivol ous  disc ove ry req ues t or fa il to ma ke re aso nably  dilige nt effo rt to c ompl y with a

legally proper discovery request by an opposing party;

(e) In trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by

admissible evidence, or assert personal knowledge of facts in issue except when testifying as a witness; or

(f) In trial, state a pe rsonal op inion as to the ju stness  of a ca use, the c redibility o f a witness , the culpab ility of a civ il

litigant o r the gui lt or inno cenc e of a n acc use d, bu t the la wye r may  argue , on his o r her ana lysis  of the e vide nce, fo r any

pos ition o r conc lusio n with res pec t to the  matte rs st ated  herein.
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5.7 Examination of witnesses
(a) witness interro gation should  be co nducted  fairly, objec tively, and w ith due regard  for the dignity and le gitimate

privacy  of the witness , and without se eking to intimidate  or humiliate the  witness u nnecess arily

(b) a pro sec utor � s be lief tha t the wit ness  is te lling the tru th doe s not p reclu de c ross -exam inatio n, but ma y affe ct the

method and scope of cross-examination; a prosecutor should not use the power of cross-examination to discredit or

undermine a  witness if the p rosec utor knows  the witness is  testifying truthfully

(c) a prosecutor should not call a witness knowing the witness will claim a valid privilege not to testify for the purpose of

impressing upon the jury the fact of the claim of privilege; in some instances doing so is unprofessional conduct

(d) unprofes sional co nduct to a sk a q uestio n which implies the  existence  of a factu al predic ate for which a  good faith

belie ve is  lack ing

Excerpt from Commentary to ABA Standard
Character and Scope of Direct Examination and Cross-Examination.   � The  ethic o f our le gal tra ditio n has lo ng

recognized that there are limitations on the manner in which witnesses should be examined beyond those contained in rules

of ev idenc e. & Ultima tely, a  lawy er mu st al way s exe rcise  disc retio n in dete rmining the  extent t o whic h dama ge do ne to the

repu tatio n of a w itnes s is j ustif ied b y the c ontrib ution t hat a p artic ular l ine of q ues tioning ma y mak e to the  truth-find ing

function of the trial. �

Undermining a Truthful Witness.   �  &Where the prosecutor knows that the testimony of the witness is accurate,

paragraph (b) adopts the view that the power of cross-examination may not be invoked to destroy or undermine the truth. 

In this regard, it is believed that the duty of the prosecutor differs from that of the defense lawyer, who on occasion may be

required to put the state to its proof. �

Fo rcing  a Cl aim  of P rivil ege  Be fore th e Ju ry.   �  &If the prosecutor is informed in advance that the witness will claim a

privi lege a nd wis hes to  conte st the  claim , the ma tter s hould  be tre ated  withou t the pr ese nce o f the ju ry and  a ruli ng

obtained. &Since the prosecutor is precluded from calling a person who will claim a privilege, the defense counsel is under

a correlative obligation not to argue any inference from the absence of the person as a witness. & �

Unfounded Questions.   � It is an improper tactic for the prosecutor to attempt to communicate impressions by innuendo

through questions that would be to the defendant �s advantage to answer in the negative, for example,  �Have you ever been

conv icted  of the c rime o f robb ery?  � &or  �Did  you  tell M r. X tha t  &? �  when the  que stione r has no  evid ence  to su ppo rt the

innuendo. & �

Case Law � Direct Examination � Awards or Commendations Received by Witness
ÿÿ State v. Smith, 67 Wn.A pp. 83 8, 842-43 , 841 P.2 d 76 (D iv. 1 19 92) (erroneo us ad mission o f evidenc e of arres ting officer's

awards  and com mendations  was not p rejudicia l) �

Smith contends  that evide nce of co mmendatio ns and awa rds is not p robative  of the office r's truthfulness , is

particularly likely to taint the jury, and is improper as character evidence.   The State argues that the questions were normal

introductory foundation questions any expert would be asked regarding his qualifications and expertise in a given field. &

Evidence of a witness' credibility may be supported under ER 608(a), but only if the evidence refers to the witness'

truthfu lness  or untru thfulne ss, a nd only  after  the witne ss' tr uthful ness  has b een a ttack ed.   Here , there w as no  test imony

about what the awards or commendations were for.   Thus, there was no basis on which one could consider a particular

commend ation and trea t it as logica lly bearing on G rady's c redibility a s a witnes s.   T o the extent that O fficer Gra dy's

commendations and awards were meant to support his truthfulness, the evidence was not admissible under ER 608(a)

because the State has not shown that the evidence was germane to Officer Grady's truthfulness, and the parties do not argue

that Grady's reputation for truthfulness had been attacked. &

It is well esta blished tha t the State ma y introduc e a po lice office r's experie nce and tra ining to reinforce the b asis o f his

knowledge as a witness, or establish the reliability of his testimony concerning police procedure and criminal practices.  

Smith does not deny this.   But here, the State's professed purpose in presenting the evidence of awards was to lay

bac kgrou nd in pre senti ng expe rt witne sse s und er ER  702 .   Eve rything G rady  test ified  to wa s su ppo rted b y his tr aining and

experience, and needed no extra foundation from the awards and commendations.   More importantly, Grady's function at

trial was no t as an exp ert expres sing opinions o n police p rocedu re, but rather, as  the primary w itness tes tifying to the facts

surrounding Smith's arrest and search.   We find in these circumstances ER 702 offers no justification for evidence of

Grady's awards and commendations.
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(Footnotes omitted.)

Case Law � Direct Examination �  � Bolstering �  or Vouching For a Witness � s

Credibility
ÿÿ State v. Kron, 63 W n.A pp.  688 , 700 , 821  P.2 d 12 48, review denied,  119 Wn.2d 1004 (Div. 2 1992) (prosecutor, during his direct

examination of Les McVay, in attempting to show that McVay had not received leniency or any promises in return for his testimony,

aske d this que stion:  "In fact, during [M cVay's  prior] s entencing hearing, the pros ecuto r, myself, as ked that y ou be p ut to dea th;  isn't

that correc t?"; Held: impro per que stion was  miscond uct, but not s ufficient to me rit new trial).

ÿÿ State v. Alexander, 64 Wn.A pp. 14 7, 154, 82 2 P.2d  1250 (D iv. 1 19 92) (conv iction reve rsed d ue to mu ltiple errors ) �

Ne xt, Ale xande r ass igns err or to t he pro sec utor's  que stioni ng Benne tt abo ut whe ther M  gave  any ind icati on that s he

was lying ab out the ab use.   A s in most s exual ab use c ases , credibility w as a c rucial iss ue here b ecau se the tes timony of M

and Alexander directly conflicted.   See State v. Fitzgerald, 39 Wn.App. 652, 657, 694 P.2d 1117 (1985).   An expert may

not offer an opinion on an ultimate issue of fact when it is based solely on the expert 's perception of the witness'

truthfulness.  39 Wn.App. at 657.   That is precisely what Bennett did in this case.   By stating that he believed M was not

lying, Bennett effectiv ely tes tified that A lexander wa s guilty as  charged.   A n expert's op inion as to the d efendant's gu ilt

invades the jury's exclusive function to weigh the evidence and determine credibility.  Fitzgerald, 39 Wn.App. at 657, 694

P. 2d  11 17 ;  State v. Carlin, 40 Wn.App. 698, 701, 700 P.2d 323 (1985).   Because the accumulation of this and other trial

erro rs d enie d the  def enda nt his r ight to  a fa ir and  impa rtial  jury  trial , State v. Coe, 101 Wn.2d 772, 789, 684 P.2d 668

(1984), we cannot conclude that the error was harmless beyond a reasonable doubt. &

ÿÿ State v. Bourgeois, 133 Wn.2d 389, 945 P.2d 1120 (1997) (error to admit witness �s fear of defendant absent an attack on

witness � s cred ibility; Held: harmle ss) �

While we feel certain that the testimony of a witness regarding his or her fear or reluctance to testify might have a

bea ring on a j uror � s ev alua tion of  that wit ness  �s cre dibil ity, su ch ev idenc e might a lso ha ve a nother e ffect . It cou ld lea d the

jurors to conclude that the witness is fearful of the defendant. In that sense, the testimony would have to be viewed as

subs tantive ev idence o f the defenda nt �s guilt bec ause  evide nce that a d efendant threa tened a w itness is no rmally ad missible

to imply guilt. State v. Kosanke, 23 Wn.2d 211, 215, 160 P.2d 541 (1945). Here, however, no connection was established

between Bourgeois and the reluctance of any witness to testify. Thus, is should not have been admitted for that purpose. 

The trial court apparently understood that and, consequently, instructed the jury that it could consider a witness �s

reluctance or fear only in evaluating his or her credibility.

Bourgeois argues that the jury should not have been allowed to consider the testimony even for this limited purpose.

That is so, he posits, because it had the additional effect of improperly bolstering the credibility of those witnesses.

Insofar as the testimony of [witness X, Y, and Z], Bourgeois correctly observes that the State should not have been

permitted to bolster their testimony by bringing out testimony that they were reluctant or fearful to testify. That is so

because  � in the absence of an attack on credibility[,] no sustaining evidence is allowed. � ...

Here, there was no attack on the credibility of [witness X, Y, and Z], nor could the State reasonably anticipate that

there would  be when the p rosec ution ask ed these  witnesse s abo ut their fear o r reluctanc e to tes tify. No r was their c redibility

an  � inevitable, central issue �  of this case.

(Citations omitted.)

Case Law � Direct Examination � Defendant � s Demeanor on Arre st
ÿÿ State v.  Perr ett,  86 W n.A pp.  312 , 936  P.2 d 42 6, review denied, 133 W n.2d 10 19 (Div . 2 199 7) (2 � 
  ass ault  w ith dea dly w eap on,

Held:  ac cumula tion of non-revers ible errors  may de ny a defe ndant a fair trial, co nviction reve rsed) �

Perrett assigns error to the admission of his statement to Deputy Barrett that  � the last time the sheriffs took his guns,

he didn �t get them back. �   The State claimed the evidence was necessary to show Perrett �s uncooperative attitude on arrest. 

The co urt admitte d the state ment, explaining that  � [d]e meanor is  always , totality of the c ircumsta nces is v ery impo rtant in

judging the question of demeanor. �

But Perre tt �s deme anor on arres t was not re levant to a ny eleme nt of the offense  charged.  T he issue s in the cas e were

whether Perrett pointed the gun at Johnston, and if so, whether he was justified by the law of self-defense in doing so. 

Furthermore, the statement was unfairly prejudicial; it raised the inference that Perrett had committed a prior crime

involving a gun, thereb y making it more  likely he ha d done s o again. & We co nclude the  trial court a buse d its dis cretion in

admitting De puty Ba rrett �s state ment.

(Citations omitted.) (Footnote omitted.)
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Case Law � Direct Examination � Defendant � s Pre-Arrest Silence
ÿÿ State v. Easter, 130 Wn.2d 228, 243, 922 P.2d 1285 (1996) (vehicular assault case where officer testified that defendant did not

answer a nd looke d away  during initial que stioning, and office r testified tha t defenda nt was  � smart dru nk �  meaning defe ndant � s

evas ive be havior and s ilence when interro gated; Held:  p rejudicia l error to co mment on pre-a rrest sile nce in cas e-in-chief, where

defenda nt did not take  the stand; reve rsed a nd remande d for new trial) �

The Fifth A mendment right to sile nce extends  to situatio ns prior to the a rrest of the a ccus ed.  A n accus ed's right to

rema in sile nt and to  dec line to  ass ist the  State  in the pr epa ratio n of its  crimina l cas e ma y not b e ero ded  by p ermitt ing the

State in its c ase in chie f to call to the  attention of the trie r of fact the a ccus ed's pre -arrest sile nce to imply  guilt.

Nothing in our conclusion, however, prevents the State from introducing pre-arrest evidence of a non-testimonial

nature  abo ut the a ccu sed , suc h as p hysic al ev idenc e, de mea nor, co nduc t, or the l ike.   Our  opinio n doe s not a ddre ss the  right

of the State under state and federal due process principles to impeach the accused's testimony where the accused testifies

and puts  his or her cred ibility befo re the trier of fac t.

ÿÿ United States v. Oplinger, 150 F. 3d 106 1, 1066 -67 (9th C ir. 1998 ) (Bank fraud  case . Defe ndant remained  silent in resp onse to

accu sations b y his sup ervisor.  Prosec utor com mented on this  silence d uring closing argume nt. Held: co nviction affirmed ).

Although the Supreme Court has held that the government may comment of a defendant �s pre-arrest silence for

impe achm ent p urpo ses , see Jenkins v. Anderson, 447 U. S. 231 , 239, 100  S.Ct.  2124, 6 5 L.Ed.2 d 86 (19 80), it has ye t to

rule on the constitutionality of the use of pre-arrest, pre-Miranda sile nce a s su bsta ntive e vide nce o f guilt.  De spite  the

rese rvati on of thi s iss ue in Jenkins, however, we  are not co mpletely  without guida nce from the C ourt. Ju stice S tevens w rote

that he would  have reje cted the d efendant � s Fifth Ame ndment claim s imply be caus e the privile ge against co mpulso ry self-

incrimination is irrelevant to a citizen �s decision to remain silent when he is under no official compulsion to speak. See

Jenkins, 447 U.S. at 241 (Stevens, J., concurring)....

In so holding, we respectfully disagree with the First, Seventh, and Tenth Circuits, which have all held that pre-arrest

silence comes within the proscription against commenting on a defendant �s privilege against self-incrimination laid down

in Griffin v. California, 380 U. S. 609 , 85 S.C t. 1229 , 14 L.Ed.2 d 106 (1 965).

(Citations omitted.)

ÿÿ State v. Keene, 86 Wn.App. 589, 938 P.2d 839 (Div. 2 1997) (detective �s testimony and prosecutor �s argument to jury about

defenda nt �s failure to  contact d etectiv e constitu ted impe rmissible  comments  on defenda nt �s right to silence  in violation of F ifth

Amendm ent; Held: conv iction reve rsed a nd remande d for new trial).

Case Law � Direct Examination � Defendant � s Post-Arrest Silence
ÿÿ State v. Davis, 38 Wn.App. 600, 686 P.2d 1143 (Div. 1 1984) (use of a defendant's postarrest silence, regardless of whether such

silence follows Miranda warnings, is fundam entally unfair a nd violate s the due  proces s clau se of the C onst. art. 1 , § 3).

ÿÿ State v. Easter, 130 W n.2d 22 8, 236, 92 2 P.2d  1285 (1 996) �

At trial, the right against self-incrimination prohibits the State from forcing the defendant to testify.  State v. Foster,

91   Wn. 2d  46 6, 4 73 , 58 9 P .2 d 7 89  (19 79 );  Miranda [v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966)], 384

U.S. at 4 61, 86 S. Ct. at 1 620-21 .   More over, the Sta te may not e licit comme nts from witness es or ma ke clo sing arguments

relat ing to a d efend ant's s ilence  to infe r guilt fro m suc h sile nce.   As  the Unite d Sta tes S upre me C ourt s aid in Miranda,

"[t]he prosecution may not ... use at trial the fact [the defendant] stood mute or claimed his privilege in the face of

accusation."  Miranda, 384 U. S. at 46 8 n. 37, 86  S.Ct.  at 1624  n. 37.  T he purpo se of this ru le is pla in.  An acc used 's Fifth

Amendment right to silence can be circumvented by the State "just as effectively by questioning the arresting officer or

commenting in closing argument as by questioning defendant himself."  State v. Fricks, 91 Wn.2d 391, 396, 588 P.2d 1328

(1979).

Courts have generally treated comments on post-arrest silence as a violation of a defendant's right to due process

beca use the w arnings under Miranda cons titute  an "im plici t ass uranc e" to  the de fenda nt that s ilence  in the fa ce o f the

State's accusations carries no penalty.  The use of silence at the time of arrest and after the Miranda warnings is

fundamentally unfair and violates due process.  Brecht v. Abrahamson, 507 U.S. 619, 628, 113 S.Ct. 1710, 1716-17, 123

L.Ed.2d 353 (1993);  Doyle v. Ohio, 426 U.S. 610, 617, 96 S.Ct. 2240, 2244-45, 49 L.Ed.2d 91 (1976).  

ÿÿ State v.  Perr ett,  86 W n.A pp.  312 , 936  P.2 d 42 6, review denied, 133 W n.2d 10 19 (Div . 2 199 7) (2 � 
  ass ault  w ith dea dly w eap on,

Held:  ac cumula tion of non-revers ible errors  may de ny a defe ndant a fair trial, co nviction reve rsed) �

Perrett cla ims the co urt erroneo usly de nied his motio n for mistrial afte r Depu ty Potts te stified that P errett invok ed his

right to remain silent. &
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A. After Deputy Barrett read him his rights and he said he had nothing to say, he did ask that we  &

The  comm ent on P erret t �s exe rcise  of his F ifth Am endme nt right wa s imp rope r.  T he tria l judge  sus tained  the

objection, but refused to grant a mistrial.  The court said he would strike the comment if Perrett desired.  The court warned,

howeve r, that  � to strike is  to simply  raise the is sue to  the mind of the jury . �   Perrett op ted not to s trike the co mment.

(Citations omitted.)

ÿÿ State v. Keene, 86 Wn.App. 589, 938 P.2d 839 (Div. 2 1997) (detective �s testimony and prosecutor �s argument to jury about

defenda nt �s failure to  contact d etectiv e constitu ted impe rmissible  comments  on defenda nt �s right to silence  in violation of F ifth

Amendm ent; Held: conv iction reve rsed a nd remande d for new trial).

Case Law � Direct Examination �  � Fact of the Complaint �  Hearsay Exception
ÿÿ State v. Alexander, 64 Wn.A pp. 14 7, 151-52 , 822 P.2 d 1250  (Div. 1  1992) (c onviction rev ersed  due to m ultiple erro rs) �

In crimina l trials  involv ing sex o ffense s, the p rose cutio n may p rese nt evid ence  that the  victi m com plaine d to s omeo ne

after the assault.  State v. Ferguson, 10 0 W n.2 d 1 31 , 13 5, 6 67  P. 2d  68  (19 83 );   State v. Murley, 35 Wn.2d 233, 237, 212

P.2d 801 (1949).   However, this narrow exception allows only evidence establishing that a complaint was timely made.  

Evidence of the details of the complaint, including the identity of the offender and the specifics of the act, is not

admissible.   Ferguson, 100 Wn.2d at 135-36.

In Murley, the court held that "the credibility of the complaining witness, irrespective of whether it is assailed or

unassa iled, may b e sup ported b y evide nce of her time ly prior ou t-of-court c omplaint."   35 Wn.2 d at 236 -37.   T he court

explained  the history be hind the "hue and  cry" do ctrine, as it wa s formerly  known.   Whe n the State ma de no sho wing as to

when the victim firs t compla ined, the omiss ion raised  the inference tha t she did no t compla in at all and that s he therefore

fabricated her allegations.   The existence of this inference required the State to prove affirmatively in its case in chief that

the vic tim time ly co mpla ined.    While  the Sta te no lo nger be ars s uch a  burd en, the M urley  cou rt ack nowle dged  that, if the

State we re to rema in silent as to  when the victim c omplained , the inference of fa brication c ould still e xist.   Thus , the court

ruled that, be caus e the inference  "affects  [her] c redibility ge nerally," ev idence o f when the victim firs t compla ined is

ad mis sib le.   35  Wn. 2d  at 2 37 ;  see also State v. Fleming, 27 W n.A pp.  952 , 957 , 621  P.2 d 77 9 (19 80), review denied, 95

Wn.2 d 10 13 (1 981 ).   Ap plying t hat rul e to thi s ca se, the  fact o f M's  prior d iscl osu re wa s ad miss ible e ven tho ugh the

defenda nt did not expre ssly ra ise as  an issue  the timeliness  of her comp laint.

Case Law � Direct Examination � Fear of Defendant
ÿÿ State v. Bourgeois, 133 Wn.2d 389, 945 P.2d 1120 (1997) (error to admit witness �s fear of defendant absent an attack on

witness � s cred ibility; Held: harmle ss) �

While we feel certain that the testimony of a witness regarding his or her fear or reluctance to testify might have a

bea ring on a j uror � s ev alua tion of  that wit ness  �s cre dibil ity, su ch ev idenc e might a lso ha ve a nother e ffect . It cou ld lea d the

jurors to conclude that the witness is fearful of the defendant. In that sense, the testimony would have to be viewed as

subs tantive ev idence o f the defenda nt �s guilt bec ause  evide nce that a d efendant threa tened a w itness is no rmally ad missible

to imply guilt. State v. Kosanke, 23 Wn.2d 211, 215, 160 P.2d 541 (1945). Here, however, no connection was established

between Bourgeois and the reluctance of any witness to testify. Thus, is should not have been admitted for that purpose. 

The trial court apparently understood that and, consequently, instructed the jury that it could consider a witness �s

reluctance or fear only in evaluating his or her credibility.

Bourgeois argues that the jury should not have been allowed to consider the testimony even for this limited purpose.

That is so, he posits, because it had the additional effect of improperly bolstering the credibility of those witnesses.

Insofar as the testimony of [witness X, Y, and Z], Bourgeois correctly observes that the State should not have been

permitted to bolster their testimony by bringing out testimony that they were reluctant or fearful to testify. That is so

because  � in the absence of an attack on credibility[,] no sustaining evidence is allowed. � ...

Here, there was no attack on the credibility of [witness X, Y, and Z], nor could the State reasonably anticipate that

there would  be when the p rosec ution ask ed these  witnesse s abo ut their fear o r reluctanc e to tes tify. No r was their c redibility

an  � inevitable, central issue �  of this case.

(Citations omitted.)

Case Law � Direct Examination � Leading Questions
ÿÿ State v. Torres, 16 Wn.A pp. 25 4, 258-59 , 554 P.2 d 1069  (Div. 1  1976) (c umulativ e effec t of misco nduct mand ated rev ersal) �

Dur ing the pr ese ntatio n of ev idenc e, the p rose cuto r pers iste d de spite  warnings  in ask ing lead ing que stions  during t he

exam inatio n of the v ictim.   As  stat ed in Locken v. United States, 383 F. 2d 340  (9th Cir. 19 67):
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The prosecution undertook to prove the contrary, principally by oral declarations which government witnesses

testified tha t the appe llant and Kidd  had mad e.  As  these witnes ses we re examined , the prosec uting attorney re peate dly

suggested his desired answers.  Time after time, objections to the leading questions were sustained, yet the prosecutor

perse vered.   Ultimately, the c ourt was  required  to find him contem ptuous , stating 'you hav e consta ntly and continuo usly

engaged in this leading question business after I have repeatedly warned you and warned you and warned you.  You leave

me no alternative. �

While the asking of leading questions is not prejudicial error in most instances, the persistent pursuit of such a course

of action is  a factor to  be ad ded in the ba lance.  S tate v. S wanson, 73 W n.2d 69 8, 440 P. 2d 492  (1968); 5 R.  Meise nholder,

Wash. Prac. §  261, at 2 25 (196 5).

Case L aw � Direc t Examinatio n � Opinio n on Defendant � s Guilt
ÿÿ State v. Thompson, 90 W n.A pp.  41, 9 50 P .2d  977 , review denied, 136 W n.2d 10 02 (Div . 3 199 8) (police  officer pe rmitted to

testify that d efendant dro ve in a  � reckles s manner �  in vehicula r assa ult cas e; Held: harmles s error)

It is well settled that a witness, whether lay or expert, may not give an opinion as to the defendant �s guilt, whether by direct

stat eme nt or infe rence s. S uch te stimo ny is inhe rently  preju dicia l bec aus e it inv ade s the j ury � s role  to ma ke a n indep ende nt

evaluation of the facts. Further, an opinion as to the defendant �s guilt is particularly prejudicial when it is expressed by a

government offic ial, such a s a po lice office r.

ÿÿ State v.  Farr -Lenzin i, No. 21969-7-II, ___ Wn.App. ___, 970 P.2d 313 (Div. 2 Jan. 8, 1999) (trooper testified in elude case that

defendant �s driving pattern exhibited an attempt to get away, knowing the trooper was pursuing; Held: conviction reversed since

trooper ga ve opinio n on ultimate is sue o f fact and wa s not qua lified as e xpert witness  under ER 7 02).

Case Law � Direct Examination � Privilege � Calling Witness Knowing Privilege

Will Be Invoked in Jury �s Presence
ÿÿ State v. Smith, 74 Wn.2d 744, 758, 446 P.2d 571 (1968) (defendant not permitted to call co-defendant in joint trial for purpose of

havi ng co- def enda nt as ser t right a gains t se lf-inc rimina tion in  front o f jury ), judgment vacated in part sub nom. Smith v. Washington,

408  U.S . 93 4, 92  S.C t. 28 52, 3 3 L.E d.2 d 74 7 (19 72), overruled on other grounds by State v. Gosby, 85 Wn.2d 758, 539 P.2d 680

(1975) �

It is forbidden for a prosecutor to call a witness, knowing that the witness will invoke the privilege, for the purpose of

having the jury se e the witness  exercise  his constitu tional right. It is also e rror for the pros ecuto r to call a c odefend ant,

knowing that he will invoke the privilege.  See State v. Tanner, 54 Wn.2d 535, 341 P.2d 869 (1959).  There is no reason for

distinguishing these cases on the basis that the party calling the witness was the government.  The fundamental point is that

the exercise of the privilege is not evidence to be used in the case by any party.  As the court said  &

(A)n interrogating official himself gravely abuses the privilege against self incrimination when, believing a truthful

answ er will  incrimi nate a  witnes s, he ne verthe less  insis ts on a sking the  incrimi nating qu esti on with a  view  to eli citing a

claim of privilege and thereby creating prejudice against the witness or some other party concerned.

(Citations omitted.)

ÿÿ State v. Charlton, 90 Wn.2d 657, 661-62, 585 P.2d 142 (1978) (improper prosecutorial comment concerning defendant's exercise

of statuto ry marital p rivilege was  mindful, flagrant, and ill-intentioned  conduc t, and thus de fendant did no t waive his  right to object to

such conduct on appeal by failing to request curative instruction following the comment; Held:  prejudice shown, conviction reversed

and remand ed for new tria l) �

The prosecutor was unquestionably aware of this statutory privilege since it is an elementary rule of evidence. 

Presumably, he, like most prosecutors, was acquainted with existing and long-standing case law in which we have

criticized various practices by which the jury's attention is focused upon the fact that the defendant is exercising the marital

privilege.  State v. McGinty, 14  Wn. 2d  71 , 12 6 P .2 d 1 08 6 (1 94 2); State v. Tanner, 54 Wn.2d 535, 341 P.2d 869 (1959). 

Ove r 30 y ears  ago, in M cG inty, we  cond emne d the p rose cuto r's pr actic e of c alling a  defe ndant's  spo use  to the w itnes s sta nd

in order to force the defendant to assert the marital privilege in the jury's presence. 

The re is l ittle, if a ny, pra ctica l diffe rence  betw een the  cond uct c onde mned i n McG inty and  the pro sec utor's  comm ent

in the instant case.  Both the conduct and the comment make members of the jury critically aware that the defendant has

exerc ised  the ma rital p rivile ge.  P revio us c ase s hav e ma de it c lear, ho wev er, that  the st ate is  prohib ited f rom ta king ac tions

which increase jurors' awareness of the defendant's assertion of the marital privilege.  State v. McGinty, supra; State v.

Tanner, supra; State v. Swan , 25  Wn. 2d  31 9, 1 71  P. 2d  22 2 (1 94 6); State v.  Gant,  6 Wn.A pp. 26 3, 492 P. 2d 571  (1971);

State v.  Torres , 16 Wn.A pp. 25 4, 554 P. 2d 106 9 (1976 ).
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In likening the statutory marital privilege to the constitutional privilege against self-incrimination, we have explained

the rea soning b ehind thi s pro hibitio n.  The  reas oning whic h sus tains  both the  prohib ition a gainst  comm ent up on the

constitutio nal privilege, a s well as  this statuto ry privilege , is that the state  cannot and w ill not be pe rmitted to pu t forward

an infer ence  of guil t, which ne ces saril y flow s from  an imp utati on that t he ac cus ed ha s su ppre sse d or is  withhold ing

evidence, when by statute or constitution he simply is not compelled to produce the evidence.  State v. Tanner, supra, 54

Wn.2d at 538.

(Footnote omitted.)

Case Law � Direct Examination � Repeated Improper Questioning
ÿÿ State v. Alexander, 64 W n.Ap p. 1 47, 1 54-5 5, 82 2 P.2 d 12 50 (D iv. 1  199 2) (co nvicti on rev erse d du e to m ultip le err ors, inc luding

prose cutor � s repe ated imp roper qu estioning after d efense o bjections  susta ined) �

 &Ale xande r mainta ins this  was  misc ondu ct de spite  the fac t that the  trial c ourt s usta ined his  obje ctions  to the

imprope r ques tions.  A s we co ncluded  above , the prosec utor � s que stions in this rega rd were imp roper.  T hey left the jury

with the impress ion that [vic tim �s cou nselor] ha d a great d eal of kno wledge fa vorable  to the State  which, but for the c ourt � s

rulings , woul d hav e be en rev eale d.  T he pa ttern o f repe ated ly as king the s ame  que stion ha s the e ffect  of tel ling the ju ry the

answer to it even when all the defense counsel �s objections are sustained.

Case Law � Direct Examination � Statistics
ÿÿ State v. Copeland, 130 W n.2d 24 4, 286-87 , 922 P.2 d 1304  (1996) �

"[T]here is no prohibition against using well-founded statistics to establish some fact that will be useful to the trier of

fact. " The  prod uct ru le is  use d to c alcu late t he joint  prob abili ty of a  serie s of ind epe ndent e vents  as the  prod uct o f the

probabilities of each event, but it may not be used where there is no showing of the independence of the individual events.

Howe ver, the re is a  diffe rence  betw een c alcu lating p roba bilitie s of e vents , which c once rn the lik elihoo d of the  resu lt, and

statistics which speak in terms of certitude, not likelihood.  David McCord, A Primer for the Nonmathematically Inclined

on Mathem atical Ev idence in C riminal Cas es:  Pe ople v.  Collins a nd Beyo nd, 47 Wa sh. & Lee  L.Rev. 7 41, 742  (1990).

When e stima tes o f stat istic al pro bab ilities  lack  found ation a nd invo lve the  identi ficat ion of a  defe ndant a s the

offender, convictions have been reversed in some cases.  However, we conclude that error in this case, if any, was

harmless .  The c ompos ite did loo k like C opela nd, and the jury c ould ea sily se e that.  Fu rther, Taff ide ntified Co peland in

trial as the man she had seen to a "99 percent certainty."   Within reasonable probabilities, the outcome of the trial was not

affected  by the alle ged error.

(Citations omitted.)

Case Law � Direct Examination � Subterfuge to Elicit Inadmissible Testimony
ÿÿ ER 607 provides that  � [t]he credibility of a witness may be attacked by any party, including the party calling the witness. �  

Howe ver, in the  conte xt of cr iminal c ase s, a p rose cuto r may  not imp eac h its ow n witnes s for t he  � prima ry pu rpos e �  of eli citing

inculpatory evidence against the defendant under the guise of impeachment.  

ÿÿ State v. Lavaris, 106  Wn.2 d 34 0, 34 4-45 , 721  P.2d  515  (198 6) (no e rror in a dmis sion o f out-o f-cou rt sta teme nts si nce te stimo ny

on direct p rovided  important circ umstantia l evidenc e of the ev ents lead ing up to the crime ).

ÿÿ State v. Hancock, 109 Wn.2d 760, 748 P.2d 611 (1988) (no error since defendant �s wife was logical witness for either

prose cution or d efense in tria l concerning impro per phys ical co ntact crimes  with nephew);

ÿÿ United States v. Gomez-Gallardo, 915 F.2d 553 (9th Cir. 1990) (reversible error even without defense objection when

Government knew in advance that the witness would testify falsely and used its ability to question him about unrelated crimes to show

that his defense of the defendant was false; no defense case put forward, yet Government created a defense theory and alibi for

defenda nt in order to pro ve his guilt by  refuting it);

ÿÿ United  States  v. Gilb ert,  57 F.3 d 709 (9 th Cir. 199 5) (convic tion affirmed whe re two ey ewitness es ca lled by G overnment;

impeac hment prope r concerning defe ndant � s use  of gun since p rimary pu rpose  in calling witnesse s was no t to impea ch).

Case Law � Cross Examination � Alcohol or Drug Usage
ÿÿ State v. Tigano, 63 W n.A pp.  336 , 344 -45, 8 18 P .2d  136 9 (D iv. 2  199 1), review denied, 118  Wn.2 d 10 21 (1 992 ) (defe ndant

sought to a dmit evid ence of d rug additio n and usa ge to impea ch witness; He ld: suc h evidenc e generally  inadmiss ible) �

For evidence of drug use to be admissible to impeach, there must be a reasonable inference that the witness was under

the influence of drugs either at the time of the events in question, or at the time of testifying at trial. State v. Brown, 48

Wn. Ap p.  65 4, 6 58 , 73 9 P .2 d 1 19 9 (1 98 7),  cit ing 2  C.  To rci a, W har ton  on C rim ina l Ev ide nce  § 4 59 , at  39 8 (1 3th  ed . 1 97 2); 

State v.  Hall,  46 W n.A pp.  689 , 692 , 732  P.2 d 52 4, review denied,  108 Wn.2d 1004 (1987), see also, E. Cleary, McCormick
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on Evidence, § 45, (3rd ed. 1984);  5A K. Tegland, Wash.Prac., Evidence Law and Practice, § 226(4) (3d ed. 1989).  

Evidenc e of drug u se on othe r occa sions, or of d rug addic tion, is generally ina dmissib le on the ground tha t it is

impermissibly prejudicial.  State v. Renneberg, 83 Wn.2d 735, 737, 522 P.2d 835 (1974). &

Tigano further contends that he should have been allowed to present expert testimony that Poli's general pattern of

drug u se c ould  have  affec ted his  perc eptio n of the e vents  abo ut whic h he tes tified .   Whe ther or  not su ch tes timony  might

have  bee n per miss ible  if ther e had  bee n evi denc e of  drug  use  by P oli a t the t ime o f the e vent s or  the ti me o f tria l, State v.

Brown, supra,  it wa s imp ermi ssi bly  pre jud icia l ab sent  suc h evi denc e, see State v. Renneberg, 83 Wn.2d at 737, 522 P.2d

835, and the  trial judge d id not err by  excluding it.

(Footnotes omitted.)

ÿÿ State v.  Russ ell,  125  Wn.2 d 24 , 83, 8 82 P .2d  747  (199 4), cert. denied, 514 U.S. 1129, 131 L.Ed.2d 1005, 115 S.Ct. 2004 (1995). 

( � It is wel l set tled i n Was hington tha t evid ence  of dru g use  is ad miss ible t o imp eac h the cre dibil ity of  a witne ss if  there i s a s howing

that the witness  was us ing or was influenc ed by the  drugs at the  time of the oc currence  which is the su bject of the  testimony.  � ).

ÿÿ State v. Stockton, 91 Wn.App. 35, 42, 955 P.2d 805 (Div. 1 1998) (Possession of firearm conviction reversed, error not

harmless ).

The Sta te also  contends  that neither ER 60 8 nor ER 60 9 prohibit the te stimony be caus e the pros ecuto r �s que stion did

not impeac h Stockto n and did not e licit evide nce of prio r miscondu ct. Altho ugh the prose cutor did  not refer direc tly to

Sto ck ton  �s p rio r co nvi cti on o r dr ug u se , he r qu es tio n wa s c lea rly  inte nde d to  eli cit  an a dm iss ion  tha t he  wa s a  dru g us er.  It

was directed at prior misconduct and is therefore impeachment governed by ER 608.

Under ER 608, evidence of prior misconduct is admissible only if probative of a witness �s character for truthfulness.

Drug po sses sion and u se are  not proba tive of truthfulne ss be caus e they hav e little to do  with a witness  �s cred ibility. T his is

particularly true if the jury has heard evidence about other convictions which are per se probative of truthfulness. Stockton

admitted to prior convictions [taking a motor vehicle, burglary, possession of stolen property], and the additional evidence

about his prior drug use was unduly prejudicial and cumulative.

Case Law � Cross Examination � Defendant � Remarks by Defense Counsel
ÿÿ State v. Williams,  79 Wn.App. 21, 28-31, 902 P.2d 1258 (Div. 2 1995) (Omnibus Stipulation; prosecutor cross-examined

defendant about omnibus stipulation asserting general denial/entrapment defense after defendant testified that someone else committed

crime ; defens e co unse l obje cted , claim ing defe ndant d id not s ee o mnibu s sti pula tion and  indica ting it wa s co unse l �s erro r in writing

 � entrapment � ; Held:  inconsistent statement by counsel was inadmissible hearsay, and necessitated new trial when used as the truth of

the matter as serted  to impea ch defend ant) �

Generally, an attorney representing a client in litigation is authorized to speak for the client concerning that litigation. 

Thu s, an a ttorne y's s tatem ent co ncerning t he litiga tion so metim es q ualif ies, w hen offe red a gainst  the cli ent, as  the

admission of a party opponent.  Acosta, 34  Wn. Ap p.  at 3 92 , 66 1 P .2 d 6 02 ;  State v.  Dault,  19 Wn.App. 709, 715-18, 578

P. 2d  43  (19 78 );  Seattle v. Richard Bockman Land Corp.,  8 Wn. App . 21 4, 21 6, 50 5 P.2 d 16 8 (qu oting Brown v. Hebb, 167

Md . 53 5, 17 5 A . 60 2 (19 34)) , review denied, 82 Wn.2d 1003 (1973).  In criminal cases, however, this rule should be

applied with caution, in part due to the danger of impairing the right to counsel.  United States v. Harris, 914 F.2d 927, 931

(7t h C ir.  19 90 );  United States v. Valencia, 826 F. 2d 169 , 172 (2d C ir. 1987 ).

Although an a ttorney's s tatement ma y some times qu alify as  an admis sion of the c lient when offered  against the clie nt,

it doe s not q ualif y whe n the att orney  is ple ading a lterna tivel y or inc onsis tently  on the c lient's  beha lf.  T hus, a  lead ing

commentator states:

It can readily be appreciated that pleadings of this nature are directed primarily to giving notice and lack the essential

chara cter o f an ad miss ion.  T o allo w them t o op erate  as a dmis sions  woul d frus trate  their u nderly ing purp ose .  Henc e the

decis ions with see ming unanimity deny  them statu s as ju dicial a dmissio ns, and generally  disallow  them as e videntiary

admissions.  

McC ormick o n Evidence  § 257, a t 150-51  (4th ed. 19 92) &

In this case, defense counsel was asserting alternative and inconsistent defenses when he said in the omnibus

stipu latio n, "Ge neral d enial, e ntrapm ent".   By s aying " genera l denia l", he wa s sa ying that  Willia ms ha d not c ommit ted the

act charged.  By saying "entrapment", he was saying that Williams had committed the act charged, but only because he had

been lured or induced into doing so.  See RCW 9A.16.070(1).  In Washington, the inconsistency of these statements has

bee n reco gnized in a  numbe r of ca ses  holding t hat ev idenc e is i nsuffi cient t o su ppo rt an ent rapm ent ins truct ion if the

defenda nt denies c ommitting the crime.  We co nclude tha t the statem ent in issue  did not qu alify as  the admis sion of a p arty

opponent, it was not exempted from the basic hearsay definition in ER 801(c), and it was erroneously admitted.
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Not hing sai d here in mea ns that  the st atem ent of a  defe nse a ttorne y ca n or ca nnot be  use d aga inst his  or her c lient

unde r circ umst ance s in whic h the att orney  has no t ass erted  alter native  and inc onsis tent de fense s.  A cco rdingly , we hav e no

qua rrel wi th Dault,  19 Wn.A pp. at 7 15-18, or Acosta, 34 Wn.App. at 391-92.   In those cases, each attorney simply asserted

one fact or defense--that his client had not been present at the time of the crime. No attorney asserted inconsistent or

alternative defenses, which is the crux of the problem here. 

Nor does anything said herein grant a criminal defendant the right to plead alternatively or inconsistently at an

omnibus hearing. That question is not before us, because the adequacy of Williams' omnibus answer was never contested. 

We hold  only that when an a ttorney is p ermitted to  state a lternative o r inconsiste nt defense s on beha lf of his or her clie nt,

the statement does not qualify as the admission of a party opponent. &

[The State argues that admission of the omnibus stipulation "is at worst harmless error." The error here was

evidential, and evidential error is not harmless if, within reasonable probabilities, the outcome of the trial would have been

materially affected had the error not occurred.

The  real i ssu e at tr ial wa s whe ther C astro  had p urcha sed  drugs  from W illiam s or s omeo ne els e.  W hen C astro  bou ght

drugs on November 19, several other people were in the house.  The record does not show who was present on November

26.  The police could not see Castro while he was inside the house.  As a result, the only evidence that Castro purchased

from Williams, as opposed to someone else, was Castro's own testimony.

Williams te stified that Ra y Curry  sold to C astro.  C astro, ac cording to his o wn testimony, initially  told Offic er Steele

that he had pu rchased  from a pe rson named  Ray. C astro wa s a pa id informant, and the ju ry dead locke d on the De cembe r 3

transaction, even though Castro said he had purchased from Williams on that occasion.  The case was a contest between

Williams' and Castro's credibility, and we cannot say that using the omnibus stipulation to impeach Williams was an error

without effec t.

(Citations omitted.) (Footnotes omitted.)

ÿÿ State v. Rivers, 129 W n.2d 69 7, 708-9, 9 21 P.2 d 495 (1 996) (O pening Stateme nt; during opening stateme nt, defense c ounsel to ld

jury that the de fendant did no t rob anyo ne, asse rting a mistake n identification d efense; on cro ss exa mination, prose cutor allo wed to

ask  defe ndant w hether he  heard  cou nsel � s op ening st atem ent and  whethe r he ma de a  stat eme nt in the inv esti gation a dmitti ng to tak ing

the money; Held :  proper c ross e xamination) �

Defendant Rivers argues that this cross examination was improper because statements made by counsel are not

evidence and that a defendant's interpretation of those arguments is irrelevant and inadmissible.

The Sta te cou nters that where  contradic tory or inco nsistent sta tements a re made  by a de fendant (through co unsel) in

ope ning argum ent and  in a de fenda nt's te stimo ny, the s tatem ents a re ad miss ible f or imp eac hment o r to di scre dit the

defendant's case.  See S tate v. D ault,  19 Wn.App. 709, 718-19, 578 P.2d 43 (1978) (attorney's statement at an omnibus

hearing r egard ing the gene ral nat ure o f the de fense  to the c rime c harged  was  admi ssib le on c ross  exam inatio n of de fenda nt

to disc redit and imp each de fendant's tes timony).

Case Law � Cross Examination �  � Impeachment by Contradiction �
ÿÿ A s ituat ion ma y aris e whe re a w itnes s pre viou sly m ade  a sta teme nt agains t the de fenda nt but t hen tes tifies  (usu ally f or the

defe nse) to  the co ntrary  at tria l.  G reat c are s hould  be u sed  in  � impe aching �  this wit ness  with his o r her pri or ou t-of-c ourt s tatem ent

(proof of statement by another witness, usually a police officer) that is in essence being offered as the  � truth �  (substantive evidence)

against the defendant.  In actuality, what �s being offered is substantive rebuttal evidence, and must be admissible as such. 

Acc ordingly, the usu al test is  to ask  � Could  the contradic ting fact be offe red as  evide nce for any p urpose  other than mere

contradiction of the witness? If yes, admissible.

The Washington courts follow the usual rule that a witness may be impeached by introducing evidence to contradict

the witness o n a material fa ct, but that the witne ss ca nnot be co ntradicted  on a colla teral matte r.

The  rule i s ofte n confu sing to ne w law yers , but mo st of t he co nfusio n is the  resu lt of the  mista ken a ssu mptio n that the

contradic tory evid ence is b eing offered to  impeac h the witness.   It is true that the term  � impeac hment �  is often us ed to

describe the result of contradicting a witness, but in this context, the term is a misnomer. &

Most o f the mysterie s surrou nding  � impeac hment by co ntradiction �  disap pear whe n the evide nce is vie wed as   simply

substantive, rebuttal evidence, rather than as evidence offered for the purpose of attacking the credibility of the witness. &

As me ntioned at the b eginning of this sectio n, the proces s loos ely referre d to as   � impeac hment by co ntradiction �  is

actu ally t he pro ces s of o ffering re leva nt, sub stant ive e vide nce to  rebu t the op pone nt �s ev idenc e.  C onse que ntly, the

contradic tory evid ence mu st be a dmissib le under the u sual rule s of ev idence.   If the contradicto ry evide nce is hea rsay, or if
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it is objectionable under some other rule, it may be excluded.

5A K.  Tegland , Washington Prac tice, Evide nce § 22 7-229 (3 d ed. 1 989).

ÿÿ Example.  Witness tells officer that DUI defendant is alcoholic, but does not believe defendant is intoxicated. Witness called by

defense , and denies  defenda nt has alco hol proble m in respons e to pros ecuto r ques tioning.  Prosec utor therea fter see ks to c all officer to

 � contradict �  witness �s testimony about defendant �s alcoholism.  Evidence collateral as impeachment, but significant to defendant. 

Sinc e ev ide nce o f de fend ant � s al coho lism  is no t ad miss ible  [se e C ase  Law � Cro ss E xamin atio n � Alc ohol  or D rug Us age, supra],

improper to seek this testimony in  �rebuttal. �

Case Law � Cross Examination � Impeachment � Failure to Present Impeachment

Evidence
ÿÿ State v. Grover, 55 W n.A pp.  923 , 936 , 780  P.2 d 90 1 (D iv. 1  198 9), review denied,  114 Wn.2d 1008 (1990) (prosecutor asked

witness if s he had be en threatened  by defe ndant prior to te stifying, and witness  denied; Held : imprope r for prose cutor to fa il to call

impeac hment witness a nd submit e vidence  probativ e of allege d threats, bu t error held harmle ss) �

A pros ecuto r has a du ty to refrain from  using state ments which are  not supp orted by  the evide nce and whic h tend to

prejudice the defendant.  State v. Hamilton, 47 Wn.A pp. 15 , 18, 733 P .2d 58 0 (1987 ).

ÿÿ State v. Avendano-Lopez, 79 W n.A pp.  706 , 713 , 904  P.2 d 32 4 (D iv. 2  199 5), review denied, 129 Wn.2d 1007 (1996)

(miscondu ct, but harmle ss) �

 � It is axiomatic that c ounsel c annot ask  ques tions of a witne ss that hav e no bas is in fact and  are mere ly intended to

insinuate the existence of facts to a jury. �

(Footnote omitted.)

Case Law � Cross Examination �  � Liar �  Questions � Asking a Witness to Comment

on Veracity of Another
ÿÿ State v. Green, 71 Wn.2d 372, 381, 428 P.2d 540 (1967) (misconduct for prosecutor to ask witness if police are  �mistaken �  or

 � lying � ; Held: error not req uire new trial).

ÿÿ State v. Casteneda-Perez, 61 W n.A pp.  354 , 360 , 810  P.2 d 74 , review denied, 118 Wn.2 d 1007  (Div. 1  1991) (re peate d attemp ts

to have d efendant a nd co-de fendant ca ll State � s polic e witness es liars  constitute d prose cutorial m iscondu ct; Held:  harmles s error) �

Lying is s tating s omet hing to be  true w hen the s pea ker k nows  it is fa lse.    As  the wo rd "lie " was  use d by  the

pros ecu tor, it me ant givi ng test imony  which the  offic er witne ss k new to  be fa lse fo r the pu rpos e of d ece iving the  jury.    The

tacti c of the  pros ecu tor wa s ap pare ntly to  plac e the is sue  befo re the j ury in a  pos ture w here, in o rder t o ac quit t he

defenda nt, the jury would  have to find the  officer witnes ses we re delibe rately giving fals e testimo ny.   Since ju rors wou ld

be reluctant to make such a harsh evaluation of police testimony, they would be inclined to find the defendant guilty.  

While such a prosecutorial tactic would be totally unavailing in a bench trial, we cannot be confident it would not be

effective with some jurors.   With the prosecutor persistently seeking to get the witnesses to say that the officer witnesses

were lying, and doing so with the trial court's apparent approval, it is readily conceivable that a juror could conclude that an

acquittal would reflect adversely upon the honesty and good faith of the police witnesses.

ÿÿ State v. Padilla, 69 Wn.A pp. 29 5, 302, fn. 1, 84 6 P.2d  564 (D iv. 1 19 93) (repe ated p rosec ution attemp ts to have  defenda nt call

State � s polic e witness  a liar cons tituted pro secu torial misc onduct; Held : reverse d and rema nded for new  trial).

We note that the prosecuting attorney at trial does not represent the State in this appeal and, indeed, is not a regular

member o f the prose cutor's o ffice, having rece ived a  spec ial appo intment as pa rt of a program  that gives y oung attorney s in

private firms the opportunity to prosecute routine drug cases.   We also note that the error here may underscore a need for

some training prior to assigning cases to unexperienced attorneys.

ÿÿ State v. Suarez-Bravo, 72 Wn.A pp. 35 9, 368, 86 4 P.2d  426 (D iv. 3 19 94) (repe ated a ttempts to  have de fendant ca ll the State's

police w itnesses  liars co nstituted p rosec utorial mis conduc t; Held: revers ed and re manded  for new trial de spite d efendant � s failure to

objec t) �

The po lice work  here was  compe tent and profe ssional.    The ev idence ga thered may  well have  been su fficient to

convict Suarez-Bravo, but there exists a substantial likelihood that the jury's verdict was affected by the State's examination

regarding Suarez-Bravo's residence, job and ethnic heritage.

ÿÿ State v. Neidigh, 78 Wn.A pp. 71 , 76-77, 79 -80, 895 P .2d 42 3 (Div.  1 1995 ) (Held: harmle ss erro r since no o bjection) �

It was m isco nduc t for the  pros ecu tor to  ask  Ne idigh whe ther the  informa nt was  "ab solu tely l ying", whe ther te stimo ny

was  "inve nted" , and whe ther wit ness es w ere " cons piring to  get old  Mr. N eidigh. " Thi s typ e of q ues tion "p lace s irre leva nt

information before the jury and potentially prejudices the defendant."
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The court at oral argument asked why prosecutors continue to pose "liar" questions notwithstanding the cases

cited above.  Mr. Chambers, on behalf of the State, responded, "it's always been found to be harmless error" when

no objection is raised and that this kind of cross examination is "never really very important to the case."

The practice of asking one witness whether another is lying "is contrary to the duty of prosecutors, which is to seek

convictions based only on probative evidence and sound reason." &

But the  State  is inc orrec t in its v iew tha t impro per c ross  exam inatio n of this  type  is "ne ver re ally v ery im porta nt to the

case."   As a practical matter, if that were so, prosecutors would not waste their time planning such questions.  As a legal

matte r, as s hown by  the res ult in Padilla  and Suarez-Bravo, courts recognize that forcing the defendant into the role of

accu ser has the  potential fo r turning a close  case  against the de fendant.

And s o we  rejec t the s ugges tion, imp licit in t he Sta te's a rgume nt, that c ourts  must  and d o wink  at inte ntional  and

repeated unfair questioning by prosecutors under the rubric of harmless error.  The tactics at issue are creating problems on

appe al in far too ma ny case s.  Qu estions d esigned to  force witnes ses to  accu se ea ch other are o ut of bou nds � as are

inflammatory re marks, incite ments to ve ngeance, exhorta tions to join the wa r against crime  or drugs, co mpariso ns to

notorious  criminals, name -calling, appe als to p rejudice , patriotism, we alth, or class  bias, co mments on the d efendant's

failure to testify or exercise of another constitutional right, improper remarks about defense counsel, and hints of violence,

crimes, or important inculpating information that has been kept out of evidence.

The  most  obv ious  resp onsib ility fo r putt ing a st op to  suc h cond uct li es w ith the S tate, i n its ob ligatio n to de mand

care ful and  dignifie d co nduc t from it s rep rese ntativ es in c ourt.   Equ ally i mpor tant, de fense  cou nsel s hould  be a ware  of the

law and make timely objection when the prosecutor crosses the line.

When the prosecutor fails to exercise restraint, and the defense lawyer fails to object, should the trial court intervene?  

The  answ er nec ess arily  dep ends  on the c ircum stanc es.   Our  comm ents o n this s ubje ct sho uld s erve  as a  remind er of t he

responses available to trial judges within the present framework.  They are not to be taken as a holding nor as an indication

of movement toward a different rule of law.  It would be unwise to require a trial court to intervene without an invitation by

defense  counse l, since the ab sence o f a defens e obje ction may b e the resu lt of a delib erate de fense stra tegy to let the S tate

embarrass itself.  Sometimes, however, the absence of a defense objection may be the result of incompetence, or may stem

"from the atto rney's fea r that an objec tion would o nly focus  attention on an a spec t of the cas e unfairly p rejudicia l to his

client."  United States v. Sawyer, 347 F.2d 372, 374 (4th Cir. 1965).  Where this is manifestly the case a judge may choose

"to interrupt, admonish the offender and instruct the jury to disregard the improper argument."  Sawyer, at 374.   A

different approach is "to call the prosecutor to the bench, admonish him, and ask defense counsel if he wishes an

instruction."  A third ap proach is  an order in limine a gainst spe cific misc onduct that the  trial court ma y be a ble to antic ipate

based on its own experience or the tendencies of the case.

Misconduct that occurs in the face of a warning is a violation that the trial court may address with contempt

sanctions .  See R CW 7 .21.0 50.  T he virtue o f contempt a s a sa nction is that it "c an be ea sily ad ministered, interfe res only

margina lly wit h the cri minal p roce eding, p unishe s the p rose cuto r rathe r than so ciety , and c an be  adju sted  acc ording t o the

severity of the misconduct." A further virtue is that the appellate court then has the opportunity to affirm the application of

an effective remedy without circumventing or altering the harmless error inquiry.

(Citations  omitted.) (B old emp hasis ad ded.) 

ÿÿ State v.  Wrigh t, 76 W n.A pp.  811 , 821 -23, 8 88 P .2d  121 4, review denied, 127  Wn.2 d 10 10 (D iv. 1  199 5) ( � mista ken �  que stions

may be  permiss ible in limited s ituations) �

With this  in mind, we  first a ddre ss W right's a rgume nt that the  pros ecu tor co mmitte d mis cond uct b y elic iting

testimony from him that the officers' versions of events conflict with his because they had "got it wrong".  As we noted

above, the Casteneda-Perez court held  it was mis conduc t for a pros ecuto r to ask a  witness to  express  an opinion as  to

whether another witness is lying because it invades the province of the jury and is misleading and unfair. In State v.

Walden, 69 Wn.App. 183, 847 P.2d 956 (1993), we held that it was misconduct for a prosecutor to ask a witness to express

an opinion as  to whether or not a nother witness  is lying or mista ken.  We  reaso ned that this wa s misco nduct be caus e it is

improper to invite a witness to comment on another witness' accuracy or credibility.

While  we a gree w ith Casteneda-Perez that it is misconduct to ask one witness whether another is lying, we disagree

that a p rimary  reas on for p rohibi ting thes e typ es o f que stions  is tha t they i nvad e the p rovinc e of the  jury.   In our vie w, the

prima ry and  more  funda menta l ratio nale fo r disa llowing t his typ e of c ross  exam inatio n is be cau se it  plac es irr elev ant

information be fore the jury a nd potentially  prejudic es the de fendant.  T o the extent they  do in fact p rejudice  the defenda nt,

we agree that such questions are misleading and unfair.  What one witness thinks of the credibility of another witness'
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testimony is simply irrelevant.  In addition, requiring a defendant to say that other witnesses are lying is prejudicial because

it put s the d efend ant in a b ad light  befo re the j ury.   We fu rther d isagre e with the  conc lusio n in Walden that cross

exam inatio n abo ut whe ther ano ther wit ness  was  mista ken o r "got it  wrong" c onstit utes  misc ondu ct.  R ather, s uch q ues tions

are mere ly objec tionable to  the extent that they a re irreleva nt and not helpful to  the jury.   T herefore, a tria l court sho uld

sus tain an o bjec tion to  this ty pe o f cros s exa minatio n on that gr ound .  Unlik e qu esti ons a bou t whethe r som eone  is lyi ng

which are unfair to the witness because there may be other explanations for discrepancies in testimony, Casteneda-Perez,

61 Wn.App. at 362-63, questions about whether another witness was mistaken do not have the same potential to prejudice

the defendant or show him or her in a bad light.  In addition, questions about whether another witness was mistaken may,

under certain circumstances, be relevant and probative.  Where, for example, there are conflicts between part but not all of

various  witnesse s' vers ions of the e vents, su ch cross  examination ma y be rele vant and help ful to the jury in its  efforts to

sort through conflicting testimony.  So long as they are relevant, questions about whether another witness was mistaken or

had "got it wrong" a re not obje ctionable  or imprope r.

In this case, the cro ss exa mination was  not miscond uct be caus e the pros ecuto r did not as k Wright if the office rs were

lying.  It was, however, objectionable because there was nothing in the officers' or Wright's testimony which required

clarification.  Both versions of the events were completely at odds and either the police or Wright was correct about what

had transpired that night.  Because there was nothing to clarify, the questions were irrelevant.  Although we conclude that

the ques tions were  objec tionable b ecau se they e licited irrele vant evid ence, Wright ca nnot challenge his c onviction on this

basis because his attorney failed to object to the questions. 

ÿÿ State v. Jerrels, 83 Wn.App. 503, 507-8, 925 P.2d 209 (Div. 2 1996) (cross-examination that sought to compel a witness to say

whether another w itness wa s lying or telling truth dep rived de fendant of fair tria l; Held:  revers ed and re manded  for new trial) �

A pros ecuto r commits m iscondu ct when his or her c ross e xamination se eks to  compe l a witness ' opinion as to

whether another witness is telling the truth.  State v. Suarez-Bravo, 72  Wn. Ap p.  35 9, 3 66 , 86 4 P .2 d 4 26  (19 94 );  State v.

Padilla, 69 W n.Ap p. 2 95, 2 99, 8 46 P .2d  564  (199 3).  S uch q ues tioning inv ade s the j ury's  prov ince a nd is u nfair a nd

misleading.  State v. Casteneda-Perez, 61 W n.A pp.  354 , 362 , 810  P.2 d 74 , review denied, 118  Wn.2 d 10 07.   The  que stions

ask ed o f Mrs . Je rrels  were  clea rly imp rope r bec aus e the p rose cuto r inqui red w hether s he be lieve d the c hildre n were  telling

the tru th;  thus, mis cond uct o ccu rred.   In another  sexu al ab use  cas e, we he ld rec ently t hat rev ersib le err or oc curre d whe n a

pediatrician was allowed to testify that, based on the child's statements, she believed the child had been abused.  State v.

Carlson,  80 Wn.A pp. 11 6, 122, 12 9, 906 P. 2d 999  (1995).

Case Law � Cros s Examination � Prior C onviction � ER 40 4(a)
ÿÿ ER 404(a) concerns the admissibility of character evidence � evidence of a person �s general disposition and tendencies.

ÿÿ State v. Avendano-Lopez, 79 W n.A pp.  706 , 713 , 904  P.2 d 32 4 (D iv. 2  199 5), review denied, 129 Wn.2 d 1007  (1996) 

(miscondu ct, but harmle ss) �

The qu estion rega rding prior sale s activ ity constitu ted misc onduct b ecau se ev idence o f other crimes , wrongs, or acts

is inadmissible to show action in conformity with the prior crimes, wrongs, or acts.  Prosecutors are prohibited from

inquiring into inadmiss ible matte rs.  "It is axioma tic that cou nsel cannot a sk qu estions o f a witness  that have no b asis in

fact and are merely intended to insinuate the existence of facts to a jury."  The question, aside from being improper, was

also irrelevant;  whether or not Avendano-Lopez had previously sold narcotics had no legitimate bearing on whether, on

the date in question, he possessed with intent to deliver. &

ER 404(a) allows the use of prior bad acts to prove the character of the accused, but only if the accused has offered

evid ence  of that  trait.   But A vend ano-Lo pez d id not p lace  his cha racte r in iss ue w hen he te stifie d that he  had no t sold  drugs

with Vargus. "To open the door, the defendant, or a witness brought forward by the defendant, must first testify to a trait of

character."

(Footnotes omitted.)

Case Law � Cross Examination � Prior Conviction � ER 609(a)(1)
ÿÿ ER 609 concerns impeachment by evidence that a witness had been convicted of a crime.

ÿÿ State v. Rivers, 129 W n.2d 69 7, 705-6, 9 21 P.2 d 495 (1 996) (erro r held harmles s) �

In State v. Alexis, 95 Wn.2d 15, 19, 621 P.2d 1269 (1980) this court held that a trial court exercising its discretion

unde r ER 6 09(a )(1) mu st not o nly we igh the pr ejud icial  effec t of the  prior c onvic tion aga inst the  prob ative  valu e of the

evidence but must additionally consider and weigh the following factors:

(1) the length of the defendant's criminal record;  (2) remoteness of the prior conviction;  (3) nature of the prior

crime ;  (4) the a ge and  circu msta nces  of the d efend ant;  (5) c entral ity of  the cre dibil ity is sue ;  and (6)  the
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impeachment value of the prior crime.

In exercising its disc retion, the trial cou rt is require d to follow  the balanc ing procedu re in a mea ningful way.  Fu rther,

the trial court must articulate, for the record, the factors which favor admission or exclusion of prior conviction evidence

under ER 609(a)(1).  State v. Jones, 101  Wn.2 d 11 3, 12 2, 67 7 P. 2d 1 31 (1 984 ), overruled on other grounds by State v.

Brown, 111  Wn.2 d 12 4, 76 1 P. 2d 5 88 (1 988 ), adhered to on reh'g, 113 Wn.2d 520, 782 P.2d 1013, 80 A.L.R.4th 989,

corrected, 78 7 P .2 d 9 06  (19 90 );  State v. Gomez, 75 Wn.A pp. 64 8, 651, 88 0 P.2d  65 (199 4).

The responsibility of the trial court to state the factors considered under the Alexis test for the record is mandatory. 

Jones, 10 1 W n.2 d a t 12 2;  Gomez,  75 Wn.App. at 651.   Failure to engage in this process on the record is an abuse of

discretion.  Jones, at 122-23.   Admission of a felony as "unnamed" is not a substitute for the balancing process required

under Alexis .  Gomez,  75 Wn.App. at 655.

Although the trial court was aware of Defendant Rivers' prior criminal history, and the nature and dates of prior

convictions, the court did not complete the required analysis of the Alexis factors on the record.  Its failure to do so

constituted an abuse of discretion.  Jones, 10 1 W n.2 d a t 12 2-2 3;  Gomez,  75 Wn.App. at 656 n. 11.

(Emphasis in original.)

ÿÿ State v. Copeland, 130 Wn.2d 244, 284, 922 P.2d 1304 (1996) (during cross-examination, the prosecutor asked a defense

witness about his 1988 assault conviction:  "You beat her [the victim, and defense witness �s wife] black and blue and you burned her

abdom en with a cigar, did n't you?"; Held :  miscondu ct, but not rev ersible  error due  to court � s instructio n to disrega rd) �

Under ER 609(a), cross-examination regarding prior convictions is limited to the fact of the conviction, the type of

crime, and the punishment.  State v. Coe, 101 Wn.2d 772, 776, 684 P.2d 668 (1984).  "Cross examination exceeding these

bounds is irrelevant and likely to be unduly prejudicial, hence inadmissible."  Id. at 776.    ER 609 (a) applie s to all

witnesse s.  T he prose cutor's q uestio n was impro per.

ÿÿ State v. Calegar, 133 Wn.2d 718, 947 P.2d 235 (1997) (in possession of controlled substance by means of a forged prescription

case, trial court admitted prior felony conviction for possession of a controlled substance to impeach defendant �s testimony; Held:

probable that outcome of trial would have been different had jury not known of prior improperly admitted drug conviction, reversed

and remanded for new trial.)

ÿÿ State v. Saunders, 91 Wn.App. 575, 958 P.2d 364 (Div. 2 1998) (Drug convictions overturned due to ineffective assistance of

counsel in eliciting on direct examination of defendant that he had prior possession of drug conviction. ER 609(a)(1) clearly does not

permit such evidence. State v. Hardy, 133 W n.2d 70 1, 709-10 , 946 P.2 d 1175  (1997).

Case Law � Cross Examination � Prior Conviction � ER 609(a)(2)
ER 609(a)(2) concerns impeachment by evidence that a witness was convicted of a crime involving dishonesty or false

statement.  

In deter mining whe ther a p rior c onvic tion is  one o f disho nesty  or fal se s tatem ent, a c ourt s hould  not inqu ire into  the fac ts and

circumstances surrounding the conviction, but rather only consider the elements and date of the prior conviction, the type of crime that

it was, and the  punishment imp osed .  If this limited informatio n does no t show that the c rime involve d dishone sty or fals e state ment,

the conviction is not admissible under ER 609(a)(2).  State v. Newton, 109 Wn.2d 69, 743 P.2d 254 (1987).  

An exce ption is mad e for burgla ry convic tions, and the co urt may lo ok bey ond the co nviction to de termine whether the b urglary

involved theft or some other type of crime.  State v. Schroeder, 67 Wn.A pp. 11 0, 116-20 , 834 P.2 d 105 (D iv. 2 19 92).

Con vic tions  held  to inv olv e crim es o f dish one sty �

Theft .  State v. Ray, 116 W n.2d 53 1, 543-46 , 806 P.2 d 1220  (1991) (1 � 
  theft).

Burg lary, but only if the burglary charge resulted from entry into a building to commit theft as opposed to entry into a

building to commit an act of violence or some other crime not involving theft.  State v. Schroeder, 67 Wn.App. 110, 115-

16 , 83 4 P .2 d 1 05  (D iv.  2 1 99 2); State v. Black, 86 W n.A pp.  791 , 938  P.2 d 36 2 (D iv. 1  199 7), review denied, 133 Wn.2d

1032 (1 998).

Robb ery and  attem pted ro bbery . State v. Rivers, 129 Wn.2d 697, 921 P.2d 495 (1996)

Pos sess ion of sto len prop erty.  State v. McKinsey, 116 W n.2d 91 1, 913-14 , 810 P.2 d 907 (1 991).

Unlawful Issuance of bank check.  State v. Smith, 56 Wn.A pp. 90 9, 911, 78 6 P.2d  320 (D iv. 3 19 90).

Forg ery.  State v. Jones, 101  Wn.2 d 11 3, 12 3, 67 7 P. 2d 1 31 (1 984 ) (dic ta), overruled on other grounds by State v. Brown,

111  Wn.2 d 12 4, 76 1 P. 2d 5 88 (1 988 ), adhered to on reh'g, 113 W n.2d 52 0, 782 P. 2d 101 3, 787 P. 2d 906  (1989).

Fraud ulent ins urance  claim .  State v. Pfeifer, 42 Wn.A pp. 45 9, 463, 71 1 P.2d  1100 (D iv. 1 19 85).

Intimidation of witness.  State v. Delker, 35 W n.A pp.  346 , 349 , 666  P.2 d 89 6, review denied, 100 Wn.2d 1016 (Div. 1

1983).
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 � Joyriding. �  State v. Trepanier, 71 Wn.App. 372, 858 P.2d 511 (Div. 1 1993) (taking motor vehicle without permission

admiss ible, eve n if defendant a  pass enger).

Con vic tions  held  to no t inv olv e crim es o f dish one sty �

Assau lt.  State v. Rhoads, 101 W n.2d 52 9, 533, 68 1 P.2d  841 (19 84).

Burgla ry, when  not inv olvin g theft.   State v. Watkins, 61 Wn.A pp. 55 2, 556-57 , 811 P.2 d 953 (D iv. 1 19 91).

Rape.  State v. Alexis, 95 Wn.2 d 15, 62 1 P.2d  1269 (1 980).

Criminal trespass.  State v.  Brittain , 38 Wn.A pp. 74 0, 744, 68 9 P.2d  1095 (D iv. 3 19 84).

Drug use or sale. State v. Calegar, 13 3 W n.2 d 7 18 , 94 7 P .2 d 2 35  (19 97 ); State v. Hardy, 133 Wn.2d 701, 946 P.2d 1175

(1997).

ÿÿ State v.  Perr ett,  86 W n.A pp.  312 , 936  P.2 d 42 6, review denied, 133 W n.2d 10 19 (Div . 2 199 7) (2 � 
  ass ault  w ith dea dly w eap on,

Held:  ac cumula tion of non-revers ible errors  may de ny a defe ndant a fair trial, co nviction reve rsed) �

Perre tt as signs e rror to  the exc lusio n of G ray � s prio r conv ictio n for sho plifting.   Dur ing an inte rview  with the

prosecutor and Perrett �s attorney, Gray admitted to a shoplifting conviction in Arizona.  Perrett sought to use the conviction

under ER 6 09(a)(2) d uring cross  examination.  A bsent a c ertified co py of the c onviction, the co urt stated  it would p rohibit

introductio n of the evide nce.   � It is not uncommo n for peop le to be c onfused  about the  status  of convic tions &, �  the court

explained.

Shoplifting is a crime of theft that is per se admissible under ER 609(a)(2).  See State v. Ray, 116 Wn.2d 531, 545,

806 P. 2d 122 0 (1991 ).  And s uch conv ictions ma y be introd uced   � if elicited fro m the witness . �   ER 609 (a).  The  court � s

concern that the  witness might be  confuse d abou t the convic tion was not a  reaso n to exclude  the testimony .  More over,

nothing in the  reco rd su ggests  that the  witnes s wa s co nfuse d � she a dmitte d the c onvic tion to  both the  pros ecu tor and

defense counsel.  Further, there was no possible prejudice to Perrett.  See, e.g., State v. Martz, 8 Wn.App. 192, 195-96, 504

P.2d  117 4 (19 73) (d ecid ed u nder fo rmer R CW  10. 52. 030  (198 3)).  In Martz , a prose cutor qu estioned  a defe ndant abo ut a

prior offense  without prod ucing any rec ord of the c onviction.  W e held that the p rosec utor � s failure to  produc e the reco rd

was not error because the defendant had answered affirmatively.  But we went on to warn that the prosecutor had risked

reversib le error be caus e, in the fact of d efendant � s spe cific denia l of a prior c onviction, the Sta te must s ubsta ntiate its

question.  Martz , 8 Wn. App . at 1 95-9 6.  T he co ncerns  raise d in Martz  are not pre sent here.  B ecau se G ray was  a nonparty

witness, Pe rrett would  not have b een preju diced  by her unpe rfected im peac hment.  We c onclude  the trial cou rt abuse d its

discretion in refusing the offered testimony.

(Footnote omitted.)

Case Law � Cross Examination � Prior Conviction � ER 609(b) � Ten Year Time

Limit Tolled if Fugitive From Justice
ÿÿ State v. Clarke, 86 W n.A pp.  447 , 936  P.2 d 12 15, review denied, 133 Wn.2d 1018 (Div. 1 1997) (ten-year time limit on

introducing prior c onviction to a ttack de fendant � s cred ibility was  tolled while d efendant wa s a fugitive  from justic e).

Case Law � Cross Examination � Tailoring Testimony to Evidence
ÿÿ State v. Smith, 82 W n.A pp.  327 , 334 -35, 9 17 P .2d  110 8 (D iv. 1  199 6), review denied, 130 W n.2d 10 23 (199 7) (prose cutor did

not impermissibly comment on defendant's right to be present at trial by suggesting during cross-examination of defendant that

defenda nt construc ted his ac count of his e ncounter with vic tim to fit photograp hs of crime s cene, which he had  viewed  during trial) �

Smith c ontend s thes e qu esti ons infr inged u pon the  exerc ise o f his co nstitu tional  rights to  confro nt his a ccu sers  and

view  the ev idenc e aga inst him.   In State v. Johnson [80  Wn.A pp.  337 , 908  P.2 d 90 0, review denied, 129 Wn.2d 1016 (Div.

1 1996)], the prosecutor argued in closing that the defendant had the opportunity to "tailor his testimony to what came

befo re" b eca use  he wa s "the  only o ne witne ss tha t cou ld wa tch the e ntire p roce eding ta ke p lace ." T his co urt hel d that t he

prosecutor's comments about the defendant's "unique opportunity to be present at trial and hear all the testimony against

him" impermissibly infringed on his exercise of his Sixth Amendment rights.

Under Johnson ,  the State may not argue that a defendant, by sitting in the courtroom throughout the trial, has gained

the unique o pportunity to  tailor his tes timony.  Bu t the holding in Johnson d oes not p revent the Sta te from arguing that a

defe ndant ha s tai lored  his te stimo ny to the  State 's pro of.  T he co nstitu tional  right is to  be p rese nt at tria l and c onfront

witnes ses .  It is no t a right to  be ins ulate d from  sus picio n of ma nufac turing a n excu lpato ry sto ry co nsist ent with t he

available facts.

The State's questions in this case raised an inference from Smith's testimony;  they were not "focused on the exercise
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of the cons titutional right itself."  The Sta te cou ld have a sked  the same  ques tions of any w itness aw are of the S tate's

evide nce.  We  hold the que stions did  not constitute  miscond uct.

(Footnotes omitted.)

Case Law � Cross Examination � Use of Court Pleadings
ÿÿ State v. Williams,  79 Wn.App. 21, 26-30, 902 P.2d 1258 (Div. 2 1995) (prosecution used omnibus order signed by defense

counsel claiming general denial/entrapment to impeach defendant who denied involvement; Held: conviction reversed and remanded

for new trial)

A witness � own prior inconsistent statement is not offered to prove the truth of the matter asserted to the extent it is offered

to case doubt on the witness � credibility. To say that a witness � prior statement is  � inconsistent �  is to say it has been

compared with, and found different from, the witness � trial testimony. This comparison, without regard tot he truth of either

statement, tends to cast doubt on the witness � credibility, for a person who speaks inconsistently is thought to be less

credible than a person who does not. Thus, to the extent that a witness � own prior inconsistent statement is offered to cast

doubt on his or credibility, it is not offered to prove the truth of the matter asserted, it is nonhearsay, and it may be

admissible  � to impeach. �

This reasoning does not extent to situations in which the prior inconsistent statement was made by someone other

than the trial witness. If A �s out-of-court statement is inconsistent with B �s trial testimony, A � s statement casts doubt on

B �s credibility if A �s statement is true; but A �s statement does not cast doubt on B �s credibility of A �s statement is not true.

In this situation, A � s state ment is offere d to prov e the truth of the ma tter ass erted, ev en though it also  is offered   � to

impeach �  B....

In this case, the sta tement at is sue wa s not mad e by W illiams, but b y his attorney . Thus , even though it was  offered to

 � impeach �  Williams, it was also offered to prove the truth of the matter asserted, and it was inadmissible unless exempted

or excepted from the basic definition of hearsay....

Ge nerall y, an a ttorne y rep rese nting a cl ient in lit igatio n is au thorize d to s pea k for the  client  conc erning tha t litigat ion.

Thus, an attorney �s statement concerning the litigation sometimes qualifies, when offered against a client, as the admission

of a party opponent. In criminal cases, however, this rule should be applied with caution, in part due to the danger of

impairing the right to cou nsel.

Altho ugh an a ttorne y � s sta teme nt may  some times  qua lify a s an a dmis sion o f the cl ient whe n offere d aga inst the

client, it does not qualify when the attorney is pleading alternatively or inconsistently on the client �s behalf....

In this case, defense counsel was asserting alternative and inconsistent defenses when he said in the omnibus

stipu latio n,  � Ge neral d enial, e ntrapm ent. �  By s aying  � genera l denia l, �  he wa s sa ying that  Willia ms ha d not c ommit ted the

act charged. By saying  �entrapment, �  he was saying that Williams had committed the act charged, but only because he had

been lured or induced into doing so.  In Washington, the inconsistency of these statements has been recognized in a number

of ca ses  holding t hat ev idenc e is i nsuffi cient t o su ppo rt an ent rapm ent ins truct ion if the  defe ndant d enies  comm itting the

crime .  We  conc lude  that the  stat eme nt did no t qua lify a s the a dmis sion o f a pa rty op pone nt, it was  not exe mpte d from  the

basic hearsay definition in ER 801(c), and it was erroneously admitted.

(Citations omitted.) (Emphasis omitted.)

ÿÿ State v. Johnson, 90 Wn.A pp. 54 , 64-65, 95 0 P.2d  981 (D iv. 2 19 98) (as a  sanction fo r defenda nt �s late d isclos ure of alib i, court

permitted prosecution to cross examine alibi witness with defendant' � statement in omnibus order of a claim of self defense; Held:

convictio n reverse d due to  cumula tive error).

We conclude that the substantive use of Johnson �s omnibus order under the facts here was improper. When defense

cou nsel p lead s alt ernati ve a nd inco nsist ent de fense s on b ehalf o f his cl ient at  an omni bus  hearing, t he Sta te ma y not u se the

attorney �s pleadings against the defendant as substantive evidence that the defendant committed the charged criminal act. 

Williams, 79 Wn.App. at 30.

Case Law � Failure to Call Subpoenaed Witness � Duty to Advise of Witness �s

Whereabouts
ÿÿ State v. Simonson, 82 W n.A pp.  226 , 233 , 917  P.2 d 59 9, review denied, 130 Wn.2d 1012 (Div. 2 1996) (error not prejudicial

since tes timony wou ld have b een inadmis sible) �

Defens e cou nsel told the  prose cutor, in ope n court, that ev en though he had not s ubpoe naed Sc ott, he wanted to  call

her.  Later the same day, the witness appeared at court and, in the manner of a reasonable and experienced witness, waited

outside the courtroom.  The prosecutor saw her, and knew or should have known that defense counsel had not.  At that
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point, in our view, the prosecutor had an obligation to do more than tell the witness he would not call her (and, implicitly,

invite her to leave).  Specifically, he had an obligation to advise the court and counsel of her presence because he knew,

from earlier discussion in open court, that the defense wanted to call her.  By failing to discharge his obligation, he created

circums tances in whic h it was an ab use o f discretio n not to grant a continua nce within which Simons on could  relocate

Scott and resecure her attendance.  

Case Law � Reopening Prosecution �s Case to Answer Jury Question
ÿÿ State v. Brinkley, 66 Wn.App. 844, 845-46, 848, 851, 837 P.2d 20 (Div. 2 1992) (Held: prosecution could reopen its case, after

defense  rested  and jury d eliberatio ns began, to a ddres s juror's q uestio n) �

The trial c ourt then read  the juror's writte n questio n to both cou nsel, outs ide the pre sence o f the jury.   T he juror's

question was as follows:

In the  ca se  of t he m iss ing j ew elr y a nd M ick ey  Mo us e w atc h, we re t hey  ret urn ed  to t he v ict im, M r. P hill ips ?   If

not, how come he is (sic) wearing the Mickey Mouse watch when he testified?

Upon hearing the question, the State moved to reopen its case in order to respond to the juror's question.   It indicated

that the  crime  victi m, Phillip s, wou ld tes tify tha t he had  purc hase d a M icke y Mo use  watc h after  the inci dent, to  repla ce the

one that had been taken from him. &

Because the prosecution may properly be allowed to present additional evidence to resolve deficiencies in its case

pointed out by the defendant, and to address the trial court's questions in a bench trial after both sides have rested, we see

no logical basis for concluding that it is a per se abuse of discretion to allow the State to reopen, after the defense has rested

its case, to address a juror's question. &

The re is no  indica tion tha t the St ate to ok the  actio n it did  to pu t Brinkl ey a t a dis adv antage .   No r is the re any

indication that it engaged in trickery or made a calculated decision to hold evidence back.   In short, Brinkley was faced

with evidence which could have been presented during the State's case in chief and there is no suggestion that the impact of

this a dditi onal e vide nce w as int ensifi ed d ue to  the timi ng of its  pres entati on.

Based on the foregoing, we conclude that the trial court's decision to allow the State to reopen its case did not put

Brinkley at a n unfair disad vantage nor d id it caus e him unfair pre judice.    The trial c ourt did no t abus e its dis cretion in

allow ing the St ate to  reop en.

(Citations omitted.)

ÿÿ State v. Luvene, 127 Wn.2d 690, 711, 903 P.2d 960 (1995) (defense motion to reopen case to present additional evidence denied;

Held :  motio n to reo pen a  proc eed ing for pu rpos e of int rodu cing ad ditio nal ev idenc e is a ddre sse d to s ound  disc retio n of co urt; no

error).
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5.8 Argument to the jury
(a) prose cutor ma y argue a ll reaso nable inferenc es from e vidence  in the record; unpro fessio nal condu ct to intentionally

misstate the evidence or mislead jury as to inferences it may draw 

(b) unprofessional conduct to express personal belief or opinion as to the truth or falsity of any evidence, or the guilt of

the defenda nt 

(c) prosecutor should not use arguments calculated to inflame the passions or prejudices of jury 

(d) pros ecu tor sho uld re frain fro m an a rgume nt dive rting the ju ry from  its du ty to d ecid e ca se o n evid ence , by inje cting

issue s broa der than guilt unde r controlling law, or by  making pred ictions of c onsequ ences o f jury � s verd ict 

(e) court �s responsibility to ensure final argument is kept within proper, accepted bounds

Excerpt from Commentary to ABA Standard
Gene ral.    �  &Prosec utorial co nduct in argume nt is a matte r of spec ial conce rn becau se of the p ossib ility that the jury will

give special weight to the prosecutor �s arguments, not only because of the prestige associated with the prosecutor �s office,

but also because of the fact-finding facilities presumably available to the office. & �

Inferences Warranted by the Evidence; Misrepresentation.   � The most elementary rule governing the limits of

argument is that it must be confined to the record evidence and the inferences that can reasonably and fairly be drawn

therefrom.  Assertions of fact not proven amount to unsworn testimony of the advocate and are not subject to cross-

examination. &  �

Pers onal B elief.    � The  prohib ition p ertai ns to the  adv oca te � s pe rsona lly end orsing, v ouc hing for, or  giving an o pinion.   The

caus e should  turn on the evid ence, not on the s tanding of the adv ocate , and the testimo ny of witness es mus t stand on its

own. �

Appeals to Passion or Prejudice.   � Arguments that rely on racial, religious, ethnic, political, economic, or other

prejudic es of the ju rors introduc e into the trial ele ments of irrele vance a nd irrationality that c annot be tole rated. & [W] here

the jury �s predisposition against some particular segment of society is exploited to stigmatize the accused or the accused �s

witnesses, such argument clearly trespasses the bounds of reasonable inference or fair comment on the evidence. & �

Injection of Extraneous Issues.   �  &Pred ictio ns as  to the e ffect  of an a cqu ittal o n lawle ssne ss in t he co mmunit y als o go

be yo nd t he s co pe  of t he i ss ue s in  the  tri al a nd a re t o b e a vo ide d.  &Of  co urs e, t he r es tri cti on m us t be  rec ipr oc al; a

prosecutor may be justified in making a reply to an argument of defense counsel that may not have been proper if made

without provocation.  The better solution to this problem, however, lies in adequately instructing advocates on the limits of

proper argument and on the willingness of trial judges to enforce fair rules pertaining to such limits. �

The Supreme Cour t Warning
ÿÿ State v. Belgarde, 110 W n.2d 50 4, 516-20 , 755 P.2 d 174 (1 988) (co mment from J.  Callow  �s opinion dis senting in part,

concurring in part) �

In gener al, d uring c los ing argu ment a  pros ecu tor m ay s tate  the la w as  set  forth b y the  cou rt in the  instr uct ions ,  State

v. Mak, 105  Wn.2 d 69 2, 72 6, 71 8 P. 2d 4 07, cert. denied, ___ U.S. ___, 107 S.Ct. 599, 93 L.Ed.2d 599 (1986), and has

wide latitude to argue the facts in evidence and reasonable inferences therefrom.   State v. Mak, supra, at 6 98, 7 26,   State

v. Papadopoulos, 34 Wn.Ap p. 397 , 401, 662  P.2d 5 9 (1983 ).   We hav e consis tently held imp roper, howe ver, argume nts

which introduce extraneous inflammatory rhetoric, personal opinion, or facts unsupported by the record.   See State v.

Reed, 10 2 W n.2 d 1 40 , 68 4 P .2 d 6 99  (19 84 );   State  v. M usic,  79  Wn. 2d  69 9, 4 89  P. 2d  15 9 (1 97 1);  State v. Huson, supra; 

State v. Rose, supra;  State v. Case, 49  Wn. 2d  66 , 29 8 P .2 d 5 00  (19 56 );  State v. Reeder, supra.   See also State v. Claflin,

38 W n.A pp.  847 , 690  P.2 d 11 86 (1 984 ), review denied, 103 Wn.2d 1014 (1985);  RPC 3.4(e), (f).   Appeals to jury passion

and prejudice are clearly improper.  State v. Claflin, supra.   As  obs erve d in State v. Case, supra:

Language which might be permitted to counsel in summing up a civil action cannot with propriety be used

by a public prosecutor, who is a quasi-judicial officer, representing the People of the state, and presumed to act

impartially in the interest only of justice.   If he lays aside the impartiality that should characterize his official

action to b ecome  a heated  partisa n, and by vitu peration o f the prisoner a nd appe als to p rejudice  seek s to proc ure

a co nvicti on at a ll haza rds, he  cea ses  to pro perly  repre sent t he pu blic i nteres t, which d ema nds no  victi m, and

asks  no convic tion through the aid o f pass ion, sympa thy or rese ntment.

* * *

The district attorney is a high public officer, representing the state, which seeks equal and impartial
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justice, and it is as much his duty to see that no innocent man suffers as it is to see that no guilty man escapes.  

In the discharge of the se mos t important du ties he co mmands the  respe ct of the pe ople of the  county a nd usua lly

exerc ises  a grea t influe nce u pon ju rors.    In discu ssing t he ev idenc e he is  ... gi ven the  wide st la titud e within t he

four c orners  of the e vide nce b y wa y of c omme nt, denu nciati on or a ppe al, bu t he has  no right to  call t o the

attention of the ju ry matters  or consid erations w hich the jurors hav e no right to consid er.

Case,  49 Wn.2 d at 70-7 1 (quoting  Pe ople v.  Fielding, 158 N .Y. 5 42, 547 , 53 N.E . 497, 46  L.R.A.  641 (18 99)).

Howe ver, a t no time  during c losing a rgume nt did d efens e co unse l obje ct or s eek  other c orrec tive a ction f rom the

court.   T o pres erve imp roper argu ment as e rror on appe al, counse l must timely  objec t, move for mis trial, or reque st a

curative instruction or admonition.   State v. Dunaway, 10 9 W n.2 d 2 07 , 22 1, 7 43  P. 2d  12 37  (19 87 );  State v. Charlton,

supra;  State v. Kendrick, 47 W n.A pp.  620 , 638 , 736  P.2 d 10 79, review denied, 108 Wn.2 d 1024  (1987).    The only

exception to this rule exists when the misconduct is so flagrant and ill-intentioned that timely objection and curative

instructions could not have obviated the resulting prejudice.  State v. Dunaway, supra;  State v. Charlton, supra. &

In the past it has b een the rule  that appe llate co urts wou ld review  alleged m iscondu ct only if the de fense ob jected  to

the mis cond uct a t trial a nd req ues ted a  corre ctive  instru ction.    Pros ecu tors a nd tria l cou rts who  rely he reaft er on the

defense to have any responsibility to guide prosecutorial conduct delude themselves.

The majority now sends a clear message � prosecutors stray from the law and the evidence at your peril;  trial

judges  control the  prosec utor within  those b ounda ries and  expec t nothing  from the d efens e or face  reve rsal of a

guilty ve rdict no m atter how  conclu sive  the proo f or how  meticu lously co nducte d the trial.

I disagree with the opinion that this court does not have responsibility to review the entire record in any case of

reversal to ascertain whether there is overwhelming evidence of guilt.   I cannot concur in a rule which shifts the defense

counsel's responsibility for correcting a prosecutor's misconduct entirely to the trial judge.

(Bold Emphasis Added.)

Case Law � Acquit Rather Than Convict on Lesser Arguments Permitted
ÿÿ State v. Fortune, 77 W n.A pp.  628 , 635 -36, 8 93 P .2d  670  (Div . 1 1 995 ), affirmed on other grounds, 128 Wn.2d 464, 909 P.2d

930 (19 96) (pros ecuto r urged jury to  acqu it rather than convic t of less er; Held: no misc onduct) �

Fortu ne co ntends  that the  pros ecu tor co mmitte d mis cond uct d uring cl osing a rgume nt by u rging the ju ry to i gnore the

instruction regarding the lesser included crime of second degree murder.  The challenged passage reads:

The  sec ond thing I wa nt to sa y ab out le sse r inclu ded  offens es is  this:  D o not c ompr omis e this  cas e.  In the

face of this evidence, if you have a reasonable doubt as to whether the State has proved this, or this, you can

walk Mr. Fortune out of here.  Don't compromise this case.  

This argument, he contends, was tantamount to telling the jury to disregard the court's instruction on applicable law

and appealed to the passion and prejudice of the jury.  See State v. Claflin, 38 Wn.A pp. 84 7, 850, 69 0 P.2d  1186 (1 984),

review denied, 103 Wn.2 d 1014  (1985).   We reje ct Fortune 's argument that the  prose cutor co mmitted mis conduc t in

maki ng this a rgume nt.  It doe s not te ll the ju ry to i gnore the  cou rt's ins truct ions o r Fortu ne's the ory o f the ca se, i. e., tha t he

had com mitted only s econd d egree murd er.  Rather, the p rosec utor simp ly advis ed the jury  that the State s ought either a

first degree murder conviction or an acquittal but did not want a second degree murder conviction.  The comment was

made near the beginning of the State's closing argument, and the remainder addressed the State's theory that Fortune had

committed first degree murder.  The challenged argument came during the State's closing, and the defense was able to rebut

it and argue its  own theory o f the case .  There  was no mis conduc t.

Case Law � Appeals to Sympathy or Prejudice Arguments Prohibited
ÿÿ State v. Brown, 35 Wn.2 d 379, 3 85-86, 21 3 P.2d  305 (19 49) (pros ecution o n sodomy  charges; pros ecuto r �s argume nt that  � this

will beco me a city  of sodo my �  if jury acq uits impro per, but not re versible ).

ÿÿ State v. Huson, 73 W n.2d  660 , 662 -3, 44 0 P. 2d 1 92 (1 968 ), cert. denied, 393 U.S. 1096, 21 L.Ed.2d 787, 89 S.Ct. 886 (1969)

(prosecutor's comments to effect that jury would be responsible for many, many killings of innocent people if they said a jealous

husband or suitor could go out and commit cold-blooded murder and that defendant had gotten away with being a criminal for 25

years were improper; Held:  objections to argument were waived where defense counsel made no objection and requested no curative

instruction but adopted strategy of telling jury, which could have but did not return death verdict, that prosecutor was unfair and that

his argument wa s an inflamma tory tirade ) �

In Calif ornia i t is a lmos t impo ssib le to ge t a jur y that d oes n't have  sex p erve rts on i t.  T hat is  why

California has lots of trouble.  

(I)f this jury lets down their bars and says a jealous husband, a jealous suitor, can go out and commit cold-
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blooded murder, you, as members of this City of Seattle are going to be responsible for many, many killings of

innocent people.  

(A)nd our juries have been entirely too soft.  They are made of jelly. 

(A)nd he (the defendant) is trying to bamboozle you the same as he has done Judges for the past twenty-

five years.  

(A)nd this ma n has bee n a criminal for twe nty-five ye ars.  A nd he has got a way with it.

(A)nd  this hoo dlum  here ru n(s) ou t ups tairs  and o ut thro ugh the fr ont do or and  disa ppe ar(s)  in the

darkness of the night.  

I say to you, ladies and gentlemen of the jury, that there is only one thing to do with a man that does what

he did in this case, is send him to fantasy land.  

And I want you to remember that when you get into the jury room, that any man who takes blood, by man

shall his blood take.

ÿÿ State v. Claflin, 38 W n.A pp.  847 , 850 -51, f n. 3, 6 90 P .2d  118 6 (D iv. 2  198 4), review denied, 103 Wn.2d 1014 (1985)

(convictio n reverse d in rape c ase d ue to pro secu tor �s read ing of poem d escrib ing rape's em otional effe ct on its vic tims) �

Here, if the State's charges were true, defendant had engaged in a pattern of repulsive sexual and physical abuse of

young girls ov er a long perio d of time.   In suc h an emotiona lly charged tria l, the use of a  poem u tilizing vivid and highly

inflammatory imagery in describing rape's emotional effect on its victims was nothing but an appeal to the jury's passion

and prejudice In addition, the poem contained many prejudicial allusions to matters outside the actual evidence against

Cla flin. In sho rt, the re ading o f the po em wa s so  preju dicia l that no  cura tive i nstruc tion wo uld ha ve s uffic ed to  eras e the

prejudice it was bound to engender in the minds of the jurors.

[Footnote 3]  Here is the poem:

The re is no  diffe rence  betw een b eing rap ed a nd be ing pus hed d own a  flight of c eme nt ste ps e xcep t that the

wounds also bleed inside.  

There is  no difference  betwee n being raped  and being run ov er by a tru ck exce pt that afterwa rd men as k if

you enjoyed it.  

There is  no difference  betwee n being raped  and being bit o n the ankle by  a rattles nake exc ept that pe ople

ask if your skirt was short and why you were out alone anyhow.  

There is no difference between being raped and going head first through a windshield except that

afterward you are afraid not of cars but half the human race.  

The rapist is your boyfriend's brother.   He sits beside you in the movies.   Rape fattens on the fantasies of

the normal male like a maggot in garbage.  

Fea r of rap e is a  cold  wind b lowing a ll of the  time o n a wo man's  hunche d ba ck.    Ne ver to  strol l alone  on a

sand roa d through pine wo ods nev er to climb  a trail acro ss a b ald mou ntain without that alu minum in the mouth

when I see a man climbing toward me.  

Never to open the door to a knock without that razor just grazing the throat.   The fear of the dark side of

hedge s, the b ack  sea t of the  car, the  empt y hou se, ra ttling ke ys lik e a s nake 's wa rning.   T he fea r of the  smiling

man in whose pocket is a knife.   The fear of the serious man in whose fist is hatred.  

All it takes to cast a rapist is to be able to see your body as jackhammer, as blowtorch, as adding-machine-

gun.   All it takes is hating that body your own, your self, your muscle that softens to fat.  

All it takes is to push what you hate, what you fear onto the soft alien flesh.   To bucket out invincible as a

tank armored with treads without senses to possess and punish in one act, to rip up pleasure, to murder those

who dare live in the leafy flesh open to love.

(Citations omitted.) (Footnote omitted.)

ÿÿ State v. Belgarde, 110 Wn.2d 504, 507-9, 755 P.2d 174 (1988) (misconduct is so flagrant and ill-intentioned that no curative

instructions c ould hav e obvia ted the pre judice e ngendered b y the misc onduct; Held : convictio n reverse d) �

These  inflammatory c omments w ere a d eliberate  appe al to the jury 's pas sion and p rejudice  and enco uraged it to

render a verdict based on Belgarde's associations with AIM [American Indian Movement] rather than properly admitted

evidence.   The remarks were flagrant, highly prejudicial and introduced "facts" not in evidence.

A pr ose cuto r canno t be a llowe d to te ll a ju ry in a m urde r cas e that t he de fenda nt is "s trong in" a  group  which the

pros ecu tor de scrib es a s "a  dea dly gro up o f mad men", a nd "b utche rs that  kill ind iscri minate ly".    The  pros ecu tor lik ened  the

American Indian movement members to "Kadafi" and "Sean Finn" of the IRA.   This court will not allow such testimony,
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in the guise of argument, whether or not defense counsel objected or sought a curative instruction.   An objection and an

instru ction t o dis regard  cou ld not ha ve e rase d the fe ar and  revu lsion j urors  woul d hav e felt  if they  had b eliev ed the

prose cutor's d escrip tion of the Indians involv ed in AIM.    This co urt cannot as sume ju rors did no t believe  the prose cutor's

des cript ion.   W e hav e rep eate dly e xplaine d that t he qu esti on to b e as ked  is whe ther the re wa s a " sub stant ial lik elihoo d" the

prose cutor's c omments a ffected the  verdict.  There is  a sub stantial like lihood this egre gious de parture fro m the role of a

prosecutor did affect the verdict.  "If misconduct is so flagrant that no instruction can cure it, there is, in effect, a mistrial

and a new trial is the only and the mandatory remedy."

The prosecutor's argument invited the jury to return to the jury room and discuss Wounded Knee.   A prosecutor has

no right to call to the a ttention of the jury m atters o r conside rations which the ju rors have  no right to conside r. Not o nly did

the pro sec utor s ay the  defe ndant b elonge d to a  group  of bu tchers  and ma dmen w ho kill ed ind iscri minate ly, bu t in so d oing

he also te stified as  to facts  outside  the record .   He told  the jury that A IM was a " dead ly group o f madmen", "the  people  are

frightene d of A IM", and  that A IM is " some thing to b e frighte ned o f when y ou a re an Indi an and  you  live o n the

reserva tion".   The  defenda nt describ ed A IM as a grou p organized to  protect Indian rights.   T he prose cution's s tatements

that AIM is a group of terrorists (which he based on his own memory of the events at Wounded Knee) constituted not

argum ent, bu t tes timony  refut ing the de fenda nt's de scrip tion.

(Citations omitted.)

ÿÿ Northern Mariana Islands v. Mendiola, 976 F.2d 475, 487 (9th Cir. 1992) overruled on other grounds by George v. Camacho,

119 F. 3d 139 3 (9th Cir. 1 997) (co urt �s warning to pros ecuto r) �

While co mmentary o n a defend ant's future  dangerous ness ma y be pro per in the conte xt of sentencing, it is highly

improper during the guilt phase of a trial.  The prosecutor's suggestions that Mendiola would walk out of the courtroom

right be hind them , if acq uitte d, and  pres umab ly ret rieve  the mis sing mu rder w eap on wa s pa rticu larly  impro per b eca use  the

pros ecu tor kne w that his  witnes s, the inf orme r Rey es, wa s res pons ible f or the m issi ng gun.

ÿÿ State v.  Russ ell,  125  Wn.2 d 24 , 89, 8 82 P .2d  747  (199 4), cert. denied, 514 U.S.1129, 115 S.Ct. 2004, 131 L.Ed.2d 1005 (1995)

(future da ngerousnes s of de fendant:  Held :  not revers ed, but c lose c all) �

We find mo re seriou s a late r comment ma de by the  prose cutor:

Mr. Russell was going to go to California, San Diego, I think he said.  If you have a reasonable doubt that

he killed these women, let him go.  He'll find new friends.  There is no shortage of naieve [sic ], trusting, foolish

you ng peo ple in t he citi es o f this c ountry .  He w ill se ttle in.   He wi ll begi n look ing for wo rk.  Y ou c ould  say  he

will be hunting for a job and he will find it.  If you have a reasonable doubt that he's the killer, let him go.  

Rus sell  made  no ob jecti on to the se c omme nts, bu t he did  refer  to them  in his mo tion fo r a mis trial.   He a rgues  that the

comments were a deliberate appeal to the jury's fears and thus inappropriate.  See State v. Belgarde, 110 Wn.2d 504, 507,

75 5 P .2 d 1 74  (19 88 );  State v. Claflin, 38 W n.A pp.  847 , 851 , 690  P.2 d 11 86 (1 984 ), review denied, 103 Wn.2d 1014

(198 5).  In Belgarde, the court fou nd that the pros ecuto r's inflammatory  comments  were a d eliberate  appe al to the jury 's

passion and prejudice, encouraging it to render a verdict based on the defendant's associations rather than on the evidence. 

Since an objection and instruction to disregard could not have erased the fear and revulsion jurors would have felt, a new

trial was the mandatory remedy for such misconduct.  Belgarde, 110 Wn.2d at 508, 755 P.2d 174.

While egregious, it is doubtful that the prosecutor's statements herein created a sense of revulsion.  Moreover, defense

counse l repeate d the Ca lifornia remark  in her closing argume nt:  "The s tate su ggested M r. Russ ell killed thre e peo ple in

Bellevu e, he was o n the way to C alifornia and he  would k ill again." T his statem ent was ma de to illus trate how the S tate

was  trying to  identi fy Ru sse ll as  a se rial k iller.   The  incorp orati on of thi s sta teme nt into the  defe nse a rgume nt wea kens  the

contention that it de nied Rus sell a fa ir trial.  While we  do not ap prove o f the prose cutor's s tatement, we d o not find it

sufficiently flagrant under the facts presented to warrant a new trial.  See D arde n v. W ainwr ight,  477 U.S. 168, 179-82, 106

S.Ct. 2464, 2470-72, 91 L.Ed.2d 144 (1986) (remarks about a defendant's future dangerousness were criticized but not

regarded  as rev ersible  error).

(Citation omitted.)

ÿÿ State v.  Gaff, 90 Wn.A pp. 83 4, 954 P. 2d 943  (Div. 1  1998) (S exual pre dator co mmitment. Pro secu tor �s emotio nal appe al to

socie ty � s general fe ar of crime  (equating une asy s leep a nd noises  in the night to the fear of  � someo ne like �  respo ndent) and us e of civil

comm itment a s a to ol to i mpos e furt her pu nishme nt ( � send  a me ssa ge �  argum ent) wa s mis cond uct; He ld: ju dgment  affirme d sinc e no

objec tion by de fense co unsel and  comment).
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Case Law � Arguing Inconsistent Theories In Separate Trials of Co-D efendants
ÿÿ Thompson v. Calderon,  120 F.3d 1045 (9th Cir. 1997) (15 years after crime, 13 years after conviction, and 7 years after first

habe as p etiti on, N inth C ircu it gran ted  relie f in ca pita l ca se 2  day s be fore  sche dul ed e xecu tion), reversed on other grounds, 523 U.S.

538, 11 8 S.C t. 1489 , 140 L.Ed. 2d 728  (1998) (5 -4 decis ion holding habea s petition b arred by  Antiterroris m and Effec tive De ath

Pena lty A ct o f 199 6 as  suc ces siv e pe titio n), conviction affirmed on remand,  151  F.3 d 91 8 (9t h Cir . 19 98), cert. denied, ___ U.S. ___,

119 S. Ct. 3, 14 1 L.Ed.2 d 765 (1 998).

We a re lef t with a p ictur e of the  pros ecu tor � s tem pora ry ab ando nment d uring T homps on � s tria l of the  theory  he

pres ented , and s upp orted  with ev idenc e, at the  preli minary  hearing, i n the pre trial m otions , and a gain at a nd afte r Leitc h �s

[co-defendant] trial. The prosecutor manipulated evidence and witnesses, argued inconsistent motives, and at Leitch �s trial

essentially ridiculed the theory he had used to obtain a conviction and death sentence at Thompson �s trial. The question

before u s is whether this  prose cutorial m iscondu ct violate d Thom pson � s right to due p roces s and a fa ir trial.

Th e S up rem e C ou rt ha s lo ng e mp has ize d o ur C ons tit uti on � s  � ov err idi ng c onc ern  wit h the  jus tic e o f fin din g gu ilt . �  In

particular, the Due Process Clause guarantees for every defendant the right to a trial that comports with basic tenets of

fundamental fairness.

The prosecutor, as the agent of the people and the State, has the unique duty to ensure fundamentally fair trials by

seeking not only to convict, but also to vindicate the truth and to administer justice.

The  cou rt has r eaffi rmed  that this  duty  of furt her jus t conv ictio ns  � is [t he pro sec utor � s] highe st pu rpos e. �  In United

States v. Kojayan, 8 F.3d 1315, 1323 (9th Cir. 1993), we further stated:

While lawyers representing private parties may � indeed must � do everything ethically permissible to advance

their c lients  � intere sts, la wye rs rep rese nting the go vernm ent in cr iminal c ase s se rve tr uth and  justi ce fir st. T he

prosecutor �s job isn �t  just to win, but to win fairly, staying well within the rules.

This is so because  � [s]ociety wins not only when the guilty are convicted but when criminal trials are fair; our system of

justice suffers when any accused is treated unfairly. �

The prosecutor may not  � [become] the architect of a proceeding that does not comport with the standards of justice. �

The  pros ecu tor, ther efore , viola tes t he D ue P roce ss C laus e if he k nowingly  pres ents fa lse t esti mony � whethe r it goe s to the

merits of the case or solely to a witness �s credibility. Moreover, the prosecutor has a constitutional duty to correct evidence

he knows is  false, ev en if he did not intentio nally sub mit it.

From these  bedroc k principle s, it is well e stablis hed that when no new  significant evid ence co mes to light a

pros ecu tor ca nnot, in ord er to c onvic t two d efend ants a t sep arate  trials , offer i ncons iste nt theor ies a nd fac ts rega rding the

same c rime. T hen-judge Ke nnedy wrote  for our co urt that when there a re claims  of inconsis tent prose cutorial c onduct,

reve rsal i s not re quire d whe re the u nderly ing theor y  � rema ins co nsist ent. �  Here , little a bou t the tria ls rem ained  cons iste nt

other than the pros ecuto r �s des ire to win at any  cost.

Thompson,  120 F. 3d at 10 57-59.  (Citations  omitted.) (F ootnotes  omitted.) See also Thompson,  151 F.3d at 931, f.n. 2 (Reinhardt, C.J.,

conc urring a nd dis senti ng) ( � The  Sup reme  Cou rt dec ision r eve rsing ou r judgm ent did  not rea ch the m erits  of T homps on � s

constitutional claims. � )

Case Law � Arousing Natural Indignation Arguments Permitted
ÿÿ State v. Gentry, 125  Wn.2 d 57 0, 64 4, 88 8 P. 2d 1 105  (199 5), cert. denied, 516 U.S. 843, 116 S.Ct. 131, 133 L.Ed.2d 79 (1995)

(argument prop er) (citing with appro val State v. Rice, 110  Wn.2 d 57 7, 60 6-9, 7 57 P .2d  889  (198 8), cert. denied, 491 U.S. 910 (1989)

(a prose cuting attorney  is not muted  beca use the a cts co mmitted aro use natu ral indignation) �

The D efendant a dditionally  argues tha t the tone of the p rosec uting attorney's  closing argume nt unfairly app ealed  to

the jur y's e motio ns be cau se it  includ ed a  lengthy a nd grap hic de scrip tion of  the vic tim's d eath a nd a d etail ed a nd

speculative vision of her future.

The  pros ecu ting atto rney's  argum ent did  deta il the c ircum stanc es o f the cr ime.   This  is pe rmiss ible s o long a s the

argument does not invite an irrational or purely subjective response. 
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Case Law � Constitutional Right Impingement Argument

 � Right to be Prese nt at Trial

 � Right to Confront Witnesses
ÿÿ State v. Johnson, 80 W n.A pp.  337 , 339 -41, 9 08 P .2d  900 , review denied, 129 Wn.2 d 1016  (Div. 1  1996) (p rosec utor's co mments

about defendant's unique opportunity to be present at trial and hear all the testimony against him impermissibly infringed his exercise

of his Sixth Ame ndment rights to be  prese nt at trial and co nfront witnesse s, but erro r harmless ) �

Members of the jury, I would like to submit to you that the one and only witness who had a bird's eye

view of e verything that happ ened, the only o ne witness tha t could w atch the entire p rocee ding take pla ce, to fit

his testimony to suit the evidence that was entered earlier, and that's the defendant.  

Before the defendant took the stand, he heard testimony on Wednesday and on Thursday.  We retired on

Thursd ay at 3 :30.  He  had all the time  from Thurs day from  3:30 to M onday, tod ay, at 1:3 0 to dec ide what his

testimony would be.  

A pros ecuto r may co mment on a witnes s's cre dibility so  long as the rem arks a re bas ed on the e vidence  and are no t a

personal opinion.   State  v.  Graham, 59 W n.Ap p. 4 18, 4 27, 7 98 P .2d  314  (199 0).  A  pros ecu tor ma y argu e that t he

evidence does not support the defense theory,  id. at 429, 798 P.2d 314, and may respond to defense counsel's arguments.  

State v.  Russ ell,  125  Wn.2 d 24 , 87, 8 82 P .2d  747  (199 4), cert. denied, ___ U.S. ___, 115 S.Ct. 2004, 131 L.Ed.2d 1005

(1995).  A prosecutor is prohibited, however, from arguing unfavorable inferences from the exercise of a constitutional

right and may not argue a case in a manner which would chill a defendant's exercise of such a right.   State v. Rupe, 101

Wn. 2d  66 4, 7 05 , 68 3 P .2 d 5 71  (19 84 ) (c om me nt o n po ss es sio n of  leg al w ea po ns) ;   State v. Fiallo-Lopez, 78 Wn.App. 717,

728, 89 9 P.2d  1294 (1 995) (co mment on the de fendant's failu re to tes tify).

The  pros ecu tor's  comm ents a bou t the de fenda nt's uni que  opp ortuni ty to b e pre sent a t trial a nd hea r all the  test imony

agains t him imp ermis sibly  infringed  his exe rcise  of his S ixth Am endme nt rights to  be p rese nt at tria l and c onfront

witnesses.  He did not merely argue inferences from the defendant's testimony, but improperly focused on the exercise of

the constitu tional right itself.

ÿÿ State v. Jones, 71 W n.A pp.  798 , 809 , 863  P.2 d 85  (Div . 1 1 993 ), review denied, 124 Wn.2 d 1018  (1994) (d efendant bro ught to

the court's  attention the fac t that the prose cutor inad vertently b locke d his view  of the witness , and prose cutor, in clos ing argument,

contrasted the defendant's professed love of the child with his demand to see her face during her testimony; Held: prosecutor

impermiss ibly invited  the jury to d raw a negativ e inference  from the defe ndant � s exercis e of his co nstitutional right to co nfrontation).

 � Right to R emain Silent [Failure to  Testify]

 � Burden of Proof

 �  � Undisputed �  Evidence Argument Permitted
[But B e Very Ca reful Sinc e Co mme nts Im pinging  on Righ t to Rem ain Silen t 

and Shifting Burden of Proof to Defendant are Strictly Prohibited]

ÿÿ Griffin v. California, 380 U. S. 609 , 614, 14 L.E d.2d 1 06, 85 S. Ct. 12 29 (196 5) (comme nt on defenda nt �s refus al to tes tify; Held: 

convictio n reverse d) �

For com ment on the refus al to tes tify is a rem nant of the 'inquisito rial sys tem of crimina l justice ,' Murphy v.

Waterfront Com m., 378 U.S. 52, 55, 84 S.Ct. 1594, 1596, 12 L.Ed.2d 678, which the Fifth Amendment outlaws.  It is a

penalty imposed by courts for exercising a constitutional privilege.  It cuts down on the privilege by making its assertion

costly.  

(Footnote omitted.)

ÿÿ Miranda v. Arizona, 384 U. S. 436 , 16 L.Ed.2 d 694, 8 6 S.C t. 1602 , 1624-25  fn. 37, 10 A .L.R.3d  974 (19 66) �

[Footnote 37]  &In accord with our decision today, it is impermissible to penalize an individual for

exercising his Fifth Amendment privilege when he is under police custodial interrogation.  The prosecution may

not, therefore, us e at trial the fa ct that he sto od mute  or claime d his privile ge in the face o f accu sation.  C f.

Griffin v. State of California, 38 0 U .S . 6 09 , 85  S. Ct . 1 22 9, 1 4 L. Ed .2 d 1 06  (19 65 ); Malloy v. Hogan, 378 U.S.

1, 8, 84  S.C t. 14 89, 1 493 , 12 L.E d.2 d 65 3 (19 64); C omme nt, 31 U .Chi .L.Re v. 5 56 (1 964 ); Dev elop ments  in the

Law � Confessions, 79 Harv.L.Rev. 935, 1041--1044 (1966).  See also Bram v. United States, 168 U.S. 532,

562, 18  S.Ct.  183, 19 4, 42 L.Ed.  568 (18 97).

ÿÿ But see State v. Easter, 130 W n.2d 22 8, 237, 92 2 P.2d  1285 (1 996) (de fendant's right to sile nce was  violated  by office r's

testimony that, prior to arrest, defendant did not answer and looked away without speaking when officer first questioned him about
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whether he had b een drinking, and by  officer's te stimony and  prose cution's a rgument that defe ndant was e vasiv e and a " smart

drunk") �

The cases that have permitted testimony about the defendant's silence have done so only for the limited purpose of

impeachment after the defendant has taken the stand, and not as substantive evidence of guilt when the defendant has not

testified.  Fletcher v. Weir, 455 U.S. 603, 606-07, 102 S.Ct. 1309, 1311-12, 71 L.Ed.2d 490 (1982) (post-arrest silence

could be used for impeachment when no Miranda wa rnin gs g ive n);  Jenkins v. Anderson, 447 U. S. 231 , 239, 100  S.Ct.

21 24 , 21 29 -30 , 65  L.E d. 2d  86  (19 80 ) (p re- arr es t si len ce  ca n be  us ed  to i mp ea ch d efe nda nt's  exc ulp ato ry t es tim ony );  Raffel

v. United States, 271 U. S. 494 , 46 S.C t. 566, 70  L.Ed. 10 54 (192 6) (silence  at first trial pe rmissible  to impea ch defend ant's

testimony at second trial).  See also State v. Watkins, 53  Wn. Ap p.  26 4, 2 73 , 76 6 P .2 d 4 84  (19 89 );  State v. Hamilton, 47

Wn.App. 15, 20-21, 733 P.2d 580 (1987).  See generally, Barb ara R ook  Snyd er, A  Due  Proc ess  Ana lysis  of the

Impeachme nt Use of Sile nce in Criminal T rials, 29 W M. &  MAR Y L. REV.  285 (19 88).

(Footnote omitted.)

ÿÿ But see also United States v. Oplinger, 150 F. 3d 106 1, 1066 -67 (9th C ir. 1998 ) (Bank fraud  case . Defe ndant remained  silent in

respo nse to ac cusa tions by his  supe rvisor. P rosec utor com mented on this  silence d uring closing argume nt. Held: co nviction affirmed ).

Although the Supreme Court has held that the government may comment of a defendant �s pre-arrest silence for

impe achm ent p urpo ses , see Jenkins v. Anderson, 447 U. S. 231 , 239, 100  S.Ct.  2124, 6 5 L.Ed.2 d 86 (19 80), it has ye t to

rule on the constitutionality of the use of pre-arrest, pre-Miranda sile nce a s su bsta ntive e vide nce o f guilt.  De spite  the

rese rvati on of thi s iss ue in Jenkins, however, we  are not co mpletely  without guida nce from the C ourt. Ju stice S tevens w rote

that he would  have reje cted the d efendant � s Fifth Ame ndment claim s imply be caus e the privile ge against co mpulso ry self-

incrimination is irrelevant to a citizen �s decision to remain silent when he is under no official compulsion to speak. See

Jenkins, 447 U.S. at 241 (Stevens, J., concurring)....

In so holding, we respectfully disagree with the First, Seventh, and Tenth Circuits, which have all held that pre-arrest

silence comes within the proscription against commenting on a defendant �s privilege against self-incrimination laid down

in Griffin v. California, 380 U. S. 609 , 85 S.C t. 1229 , 14 L.Ed.2 d 106 (1 965).

(Citations omitted.)

ÿÿ State v. Ashby, 77 Wn.2 d 33, 45 9 P.2d  403 (19 69) �

So I say it is not disputed that he sold those articles to the defendant, Mr. Ashby.  Members of the jury,

that testimony also is undisputed.  Consider it just for a few moments.  Has anyone disputed that particular

evidence that those articles were sold to Mr. Ashby?  

Defendant reasons that, since he is the only person who could have disputed that fact, the comment constituted a

reference to his failure to testify.  He states that he is constitutionally entitled to refrain from testifying and that his exercise

of that right cannot be  the subje ct matter o f comment b y the pros ecuto r.

We a re of t he vie w that the  pros ecu tor's  stat eme nt was  not su ch that i t nece ssa rily d rew the  attent ion of t he jury  to the

fact t hat de fenda nt did no t tes tify.  P erso ns othe r than de fenda nt cou ld hav e co nceiv ably  denie d that C lifford  Stone  sold  the

property  in questio n to defenda nt.  Such tes timony cou ld have c ome from a nother who os tensibly b ought the article s in

good faith, who ob serve d the sale  to a differe nt person or w ho might testify that he s aw the items  destroy ed prior in time  to

the alleged sale to defendant.  The prosec utor's comment could have applied e qually well to them.

The  rule e nuncia ted b y this c ourt i n State v. Litzenberger, 140  Was h. 30 8, 24 8 P. 7 99 (1 926 ), that 'S urely  the

pros ecu tor ma y co mment u pon the  fact t hat ce rtain te stimo ny is u ndenie d, witho ut ref erenc e to w ho may  or ma y not b e in a

pos ition to  deny  it, and, if  that re sults  in an infe rence  unfav orab le to t he ac cus ed, he  must  acc ept the  burd en, be cau se the

choice to testify or not was wholly his' is still good law.

Further, any prejudicial effect to the defendant that may have been occasioned by the prosecutor's comment was

eliminated by the trial judge when he instructed the jury that 'Every defendant in a criminal case has the absolute right not

to testify.  You must not draw any reference of guilt against the defendant because he did not testify.'

ÿÿ State v. Cozza, 19 W n.Ap p. 6 23, 6 27-2 8, 57 6 P.2 d 13 36 (D iv. 3  197 8) ( � the pro sec utor's  comm ent up on the fa ilure  of the

defe ndant to  call N orris  to co rrobo rate hi s de fense  theory , was no t impro per b eca use  (1) N orris  was  pec uliar ly av ailab le to d efend ant

and w ould  have  bee n able  to elu cida te the e vents  of the m orning of t he 27 th, (2) N orris  had p lead ed gu ilty to  the co mmiss ion of t he

Janu ary 2 6 bu rglary  on the c onditi on that he  woul d not b e pro sec uted  for ei ther of  the two  Janu ary 2 7 atte mpts , and (3 ) the de fenda nt

repea tedly atte mpted to  place  the respo nsibility for the c harged incide nt on Norris � ).

ÿÿ State v. Crawford,  21 W n.A pp.  146 , 151 -52, 5 84 P .2d  442  (Div . 2 1 978 ), review denied, 91 W n.2d  101 3 (19 79) (d uring cl osing

argument, without o bjection, pro secu tor referred  in general terms to  certain ev idence tha t was "u ndispute d" and "u nrefuted � ) �

At no  time d id the p rose cuto r refe r dire ctly t o the d efend ant's f ailur e to te stify .  The re is s ome d ecis ional l angua ge
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suggesting that if de fendant was  the only pers on who cou ld have c ontradicte d the State 's testimo ny, a prose cutor's

comment that this testimony has not been disputed May improperly draw attention to defendant's failure to testify.  The test

employed to determine if defendant's Fifth Amendment rights have been violated is whether prosecutor's statement was of

such character that the jury would naturally and necessarily accept it as a comment on the defendant's failure to testify. 

Griffin v. California, 38 0 U .S . 6 09 , 85  S. Ct . 1 22 9, 1 4 L. Ed .2 d 1 06  (19 65 ); State v. Ashby, 77 Wn.2d 33, 459 P.2d 403

(196 9).  D efend ant has  not indi cate d that p erso ns othe r than de fenda nt cou ld not ha ve c once ivab ly de nied the  test imony

that the prose cutor cla imed as  unrefuted .  Howev er, even if he had  done so , we are co nvinced that the  prose cutor's

state ments in this  cas e, stand ing alone, we re so  subtl e and s o brief  that they d id not "na turally  and nec ess arily" e mphas ize

defendant's testimonial silence.  See Kelly v. Stone, 514 F.2d 18 (9th Cir. 1975) (illustrating cumulative instances of

prose cutorial m iscondu ct).

(Citations omitted.)

ÿÿ State v. Bebb, 44 W n.A pp.  803 , 815 -16, 7 23 P .2d  512  (Div . 3 1 986 ), affirmed,  108 Wn.2d 515, 740 P.2d 829 (1987) (approved

prose cutor's c omment on de fendant's failu re to pres ent handwriting testimo ny) �

The  handw riting ev idenc e is i nteres ting, isn't it ?   T here is  no ev idenc e be fore y ou a t all tha t this is  not the

handwriting of Robert Ray Bebb....  The defense did not call anyone to tell you that this is not his handwriting.  

What they c hose to d o, instead, wa s to qua rrel with Homer P ointer, ... [ the State's  expert]

A pr ose cuto r can c omme nt on the a ccu sed 's fai lure t o pre sent e vide nce o n a pa rticu lar is sue  if per sons  other t han the

accu sed o r his spou se co uld have  testified fo r him on that issue . Here, M r. Bebb  could ha ve prod uced  a handwriting expe rt

or even a lay witness familiar with his handwriting to rebut the State's expert 's testimony. The prosecutor's argument, when

read in co ntext, was an effo rt on his part to c ontrast M r. Bebb 's failure to  prese nt evidenc e on the handwriting iss ue with

the fac t he did  pres ent exp ert ev idenc e on the  fingerp rint iss ue.    It is unlik ely the  jury w ould  have  interp reted  the

prose cutor's re marks a s a co mment on Mr.  Bebb's  own failure to  testify.   W e find no error.

(Citations omitted.)

ÿÿ State v. Dickerson, 69 W n.A pp.  744 , 747 , 850  P.2 d 13 66, review denied, 122 Wn.2d 1013 (Div. 1 1993) (improper for co-

defenda nt �s cou nsel to co mment on defe ndant � s failure to  testify; Held:  e rror harmless ) �

Nume rous W ashington cas es have  held that co mments by  the prose cutor on a  defenda nt's failure to  testify co nstitute

error and ma y require  reversa l. Cou nsel doe s not cite no r has our re searc h discov ered a ny Was hington case d ealing with

such comments made by counsel for a co-defendant rather than the prosecutor. However, other courts have recognized that

such a c omment ca n, under certa in circumsta nces, de prive a no n-testifying defe ndant of a fair tria l.

(Footnotes omitted.)

ÿÿ State v.  Brett , 126  Wn.2 d 13 6, 17 6-77 , 892  P.2 d 29  (199 5), cert. denied, 516 U.S. 1121, 116 S.Ct. 931, 133 L.Ed.2d 858

(1996) �

 "Surely  the prose cutor ma y comme nt upon the fac t that certain tes timony is und enied .. .;  and, if that results  in

an inference unfavorable to the accused, he must accept the burden, because the choice to testify or not was

wholly his"....  

Prosecutors may also comment on the defendant's failure to present evidence on a particular issue if persons other

than the accused could have testified as to that issue.

Brett a sse rts the  stand ards  set fo rth in Ashby, Crawford,  and Litzenberger  are no longer v iable be caus e they we re

decided prior to Doyle v. Ohio, 426 U. S. 610 , 96 S.C t. 2240 , 49 L.Ed.2 d 91 (19 76).  W e disa gree.  D oyle held  that a

defendant's post-arrest silence could not be used to impeach a defendant's exculpatory explanation subsequently given at

trial.  Doyle does not alter the standard for determining what types of comments by a prosecutor violate a defendant's due

process rights.

(Citations omitted.)

ÿÿ State v. Fiallo-Lopez, 78 W n.Ap p. 7 17, 7 28-2 9, 89 9 P.2 d 12 94 (D iv. 1  199 5) (pro sec utor a rgued  that the re wa s  � abs olute ly �  no

evid ence  to exp lain why  defe ndant w as p rese nt at lo catio ns whe re dru g dea ls oc curre d; Held : pros ecu toria l misc ondu ct si nce no  one

other than defe ndant cou ld have o ffered exp lanation pros ecuto r sought, error held  harmless ) �

A prosecutor violates a defendant's Fifth Amendment rights if the prosecutor makes a statement "of such character

that the jury would 'naturally and necessarily accept it as a comment on the defendant's failure to testify.' "  State v.

Ramirez, 49 W n.Ap p. 3 32, 3 36, 7 42 P .2d  726  (198 7) (qu oting State v. Crawford,  21 Wn.App. 146, 152, 584 P.2d 442

(197 8), review denied, 91 Wn.2d 1013 (1979)).  The prosecutor may say that certain testimony is undenied as long as he or

she does not refer to the person who could have denied it.  Ramirez, 49 Wn.App. at 336.

Here, the prosecutor stated in closing argument that there was "absolutely" no evidence to explain why Fiallo-Lopez
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was  pres ent at t he res taura nt and a t Safe way  prec isel y whe n Lima a nd Co ope r were  there f or the d rug tra nsac tion or  why he

had contact with Lima at both places.  Moreover, the prosecutor argued that there was no attempt by the defendant to rebut

the pro sec ution's  evid ence  regard ing his inv olve ment in the  drug d eal.   De spite  the pro sec utor's  pas sing ref erenc e to the

fact that the de fense had  no burde n to explain Fia llo-Lopez' ac tions, the State 's argument highlighted the d efendant's

silence.  In this case, no one other than Fiallo-Lopez himself could have offered the explanation the State demanded. 

Becau se the argu ment improp erly com mented on the  defenda nt's constitutio nal right not to testify a nd impermis sibly

shifted the bu rden of proo f to the defe ndant, it was mis conduc t.

ÿÿ State v. Keene, 86 Wn.App. 589, 938 P.2d 839 (Div. 2 1997) (detective �s testimony and prosecutor �s argument to jury about

defenda nt �s failure to  contact d etectiv e constitu ted impe rmissible  comments  on defenda nt �s right to silence  in violation of F ifth

Amendm ent; Held: conv iction reve rsed a nd remande d for new trial).

 �  � Missing Witness �  Doctrine

 � Defendant � s Failure to Call Witness Permitted
[read Blair  and Rus sell  very carefully before trying this]

[probably a  good id ea to s eek c ourt perm ission  outside  jury �s prese nce prio r to mak ing argu ment]

ÿÿ State v. Blair, 117 Wn.2d 479, 485-92, 816 P.2d 718 (1991) (defendant testified that names and numbers on slips of paper

represented personal loans and amounts owed him from card games and not a list of drug customers; prosecutor commented on

defendant �s failure to call these persons; Held: that prosecutor's comments during closing argument, that defendant should have called

persons whose names appeared on list found at his apartment if jury was to believe that numbers on lists corresponding with names

actu ally r epre sente d pe rsona l loans  and ga mbling d ebts  as d efend ant all eged , did no t pres ent err or bu t were  cons iste nt with mis sing

witness ru le) �

Under the "missing witness" or "empty chair" doctrine,

it has bec ome a w ell esta blished ru le that where e vidence  which would p roperly b e part of a  case  is within

the control of the  party whos e interest it w ould natu rally be to  produc e it, and, ... he fa ils to do s o, � the jury

may draw an inference that it would be unfavorable to him.  

The ma jority of juris dictions p ermit the miss ing witness inferenc e in criminal ca ses whe re the defe nse fails to  call

logical witnesses.

When faced with a situation similar to that in this case, however, this court found that prosecutorial misconduct

occ urred .   In State v. Fowler, 114 W n.2d 59 , 785 P.2 d 808 (1 990), the de fendant was  convicte d of se cond de gree ass ault

while armed with a deadly weapon and a firearm.   His conviction arose out of a confrontation which resulted when three

occu pants of a nother vehicle  tried to pa ss de fendant's ca r.   Defe ndant took the  stand and  gave his v ersion of e vents;  all

three o ccu pants  of the o ther ca r also  test ified .   The  pros ecu tor re mark ed in c losing a rgume nt that the  defe nse ha d the

power to  subp oena witnes ses, that a ll three occ upants o f the seco nd vehicle  testified the re was a  pass enger in defenda nt's

car, and then said that if defendant's story was true, and if he had a friend in his car who presumably observed the events,

where  was  that pe rson?    This  cou rt held  that the  pros ecu tor co mmitte d erro r.  Fo wler, a t 66.  The  cou rt did  not ad dres s the

miss ing witnes s do ctrine , nor did  it anal yze the  circu msta nces  of the c ase  within tha t doc trine.   T o the e xtent Fo wler m ight

be read as inconsistent with the analysis herein, it is disapproved.

The Court of Appeals has found the missing witness doctrine applicable where the inference was drawn based on

defendant's failure to call a particular witness.   See State v. Contreras, 57 W n.A pp.  471 , 788  P.2 d 11 14, review denied,

115 W n.2d 10 14)  State v. Cozza, 19 Wn.App. 623, 627, 576 P.2d 1336 (1978);  State v. Green, 2 Wn.App. 57, 69-70, 466

P.2d  193  (197 0).   In Contreras, 57 Wn.App. at 476, 788 P.2d 1114, the court held that it is permissible for the prosecutor

to co mment o n the de fenda nt's fa ilure  to ca ll a wit ness  prov ided  that it is  clea r the de fenda nt was  able  to pro duc e the

witnes s and  the de fenda nt's te stimo ny une quiv oca lly imp lies  that the  abs ent witne ss c ould  corro bora te his  theory  of the

case.

The  rece nt opini on in State  v.  Barrow, 60 Wn.App. 869, 872-73, 809 P.2d 209 (1991) lists a number of cases

permitting pros ecuto rial comme nt on defenda nt's failure to  produc e evid ence, rea soning that, desp ite the analy sis in

Traweek (upon which the C ourt of A ppea ls relied he re), in limited situa tions suc h comments  are pe rmissible .   The c ourt in

Barrow  distinguished Traweek on the bas is that there the d efendant did  not testify nor d id he put o n a defens e.   The  court

in Barrow therefore rejected defendant's argument that the prosecutor's comments impermissibly shifted the burden of

proof.

We a gree w ith the ma jority  of the c ourts  add ress ing this is sue  and ho ld und er the c ircum stanc es o f this c ase  that the
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miss ing witnes s do ctrine  app lies  and tha t unde r the do ctrine  no erro r occ urred . The re are , howev er, limit ations  on the

doctrine which are particularly important when a criminal defendant's failure to call particular witnesses is the subject of

prose cutorial c omment.

Washington courts have said, in the context of failure of the State to call certain witnesses, that the inference arises

"only where, under all the circumstances of the case, such unexplained failure to call the witnesses creates a suspicion that

there has been a willful attempt to withhold competent testimony."  State v. Baker, 56 Wn.2d 846, 859-60, 355 P.2d 806

(19 60 );  see State v. Nelson, 63 Wn.2 d 188, 1 91-92, 38 6 P.2d  142 (19 63).   D efendant has  argued that this  requirem ent is

not satisfie d here be caus e there is no  evide nce of willful m iscondu ct.

How eve r, in a la ter c ase , State v. Davis, supra, 73 W n.2d  at 27 9-80 , the req uirem ent wa s exp lained  as no t mea ning

that in o rder t o ob tain the  bene fit of the  miss ing witnes s rule  in a cri minal c ase  one mu st pro ve fa cts s uffic ient to  esta blish a

deliberate suppression of evidence.   Instead, the requirement means that

one mu st es tabli sh su ch circ umst ance s whic h woul d indic ate, a s a m atter  of rea sona ble p roba bility , that the

prosecution [the party against whom the missing witness rule was sought to be applied in the case] would not

knowingly fail to call the witness in question unless the witness's testimony would be damaging.   In other

words, "the inference is based, not on the bare fact that a particular witness is not produced as a witness, but on

his non-production when it would be natural for him to produce the witness if the facts known by him had been

favorable."  

Dav is, at 280 (qu oting Wigmore §  286).   G iven this expla nation of the req uirement, there is  little merit to de fendant's

claim that the d octrine do es not ap ply in the abs ence of a  showing of willful mis conduc t.

A s eco nd limit ation o n the rul e is t hat the i nferenc e is no t perm itted  when the  witnes s is u nimpo rtant, or  the tes timony

would be cumulative.  Davis, at 278;  2 K.  Tegland , § 85(4), at 2 48;  2 J. W igmore § 28 7.   The  importance  of the witness 's

testimony depends upon the facts of the case.  Davis, at 278.   There is no doubt that the persons named on the slips of

paper found in defendant's apartment are the kind of witnesses contemplated by the rule.

If a witness's absence can be satisfactorily explained, no inference is permitted.   E.g., State v. Lopez, 29 Wn.App.

83 6, 6 31  P. 2d  42 0 (1 98 1) ( mis sin g wi tne ss es  we re t ran sie nts  who  lef t to wn a nd c ou ld n ot b e lo ca ted );  State v. Richards, 3

Wn.App. 382, 475 P.2d 313 (1970).   Defendant has maintained that the State made no showing it attempted to establish

any reas on for the abs ence of the  witness.    Howev er, it is the party  against whom the  rule wou ld opera te who is e ntitled to

explain the witness's absence and avoid operation of the inference.   2 J. Wigmore § 290, at 216.

If a witne ss is  not co mpet ent to t esti fy, or s ome p rivile ge ap plies  so tha t the wit ness 's tes timony  is pro tecte d, then the

inference is not proper.   E.g., State v. Charlton, 90  Wn. 2d  65 7, 5 85  P. 2d  14 2 (1 97 8) ( ma rit al p riv ile ge) ;  State v. Torres,

16  Wn. Ap p.  25 4, 2 59 -61 , 55 4 P .2 d 1 06 9  (1 97 6) ( sa me );  United States v. Saa, 859 F.2d 1067 (2d Cir. 1988) (confidential

inform ant), cert. denied, 489 U.S. 1089, 109 S.Ct. 1555, 103 L.Ed.2d 858 (1989).   There is no indication that any person

on the list would be an incompetent witness or one whose testimony is privileged.

In a similar vein, it is possible that a witness's testimony, if favorable to the party who failed to call the witness,

would nec essa rily be se lf-incriminatory.   S ome co urts therefo re hold that the infere nce is not a vailable  if the witness's

testimony w ould nec essa rily be se lf-incriminatory if fav orable to  the party who  could ha ve ca lled the witnes s;  however,

the fact that the testimony might be self-incriminatory if adverse to the party not calling the witness does not preclude use

of the missing witness inference.  United States v. Pitts, 918 F.2d 197 (D.C.Cir. 1990).   Here, there is no indication that

any of the uncalled witness's testimony, if favorable to the defense, would be self-incriminatory.

Most courts hold that the doctrine does not apply if the uncalled witness is equally available to the parties.   E.g.,

United States v. Anchondo-Sandoval, 910 F.2d 1234 (5th Cir. 1990).   This is the accepted rule in this state.  State v. Davis,

73 Wn.2 d 271, 2 76-78, 43 8 P.2d  185 (19 68).   T his ques tion of ava ilability do es not me an that the witness  is in court o r is

subject to the subpoena power.  

For a witness to be "available" to one party to an action, there must have been such a community of

interest be tween the pa rty and the witnes s, or the party  must hav e so s uperior a n opportu nity for knowle dge of a

witness, as in ordinary experience would have made it reasonably probable that the witness would have been

called to testify for such party except for the fact that his testimony would have been damaging.  

Davis, at 2 77 , 43 8 P .2 d 1 85 ;  accord,  United  States  v. MM R Cor p  (LA), 907 F.2d 489 (5th Cir.  1990).   The rationale for

this requirement is that a party will likely call as a witness one who is bound to him by ties of affection or interest unless

the testimony  will be ad verse , and that a pa rty with a clos e connec tion to a po tential witness  will be more  likely to

determine in advance what the testimony would be.  Davis, 73 Wn.2 d at 277  (quoting 5 A .L.R.2d  895 (19 49)).
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Here, defe ndant testified  that at the time he  was arre sted he c ould hav e loca ted the pe ople name d on the list.   H is

relationship with them was a business relationship or a personal one in that he claimed the people owed him money on

pers onal lo ans o r gamb ling deb ts fro m ca rd gam es.    Many  of the na mes  were  first na mes  only, thu s kno wn to d efend ant

alone.

Defend ant has argue d, howeve r, that the State c ould hav e investiga ted and trie d to loca te the witness es itse lf, but it

did no t dem onstra te any  attem pt to d o so , nor did  the Sta te off er any  proo f it had  tried  to ide ntify o r sub poe na the

witnesses.   The requirement, however, is, as one court has put it, that the party seeking benefit of the inference must show

the "absent witness was peculiarly within the other party's power to produce".  United States v. Williams, 739 F.2d 297, 299

(7th Cir. 19 84).

Here, the pro secu tor pointed  out in his clos ing remarks that the  defenda nt was the only  one who co uld reas onably

dete rmine w ho the p eop le on the  slips  were , given the  first na mes  liste d. T he pro sec utor a lso p ointed  out tha t defe ndant

could locate the people when he was arrested. Defendant's own testimony supported these remarks.   Thus, the prosecutor

showed the peculiar availability of the witnesses to the defense within the context of the missing witness doctrine.

Of cou rse, the miss ing witness do ctrine is impro per if the pros ecuto r's comme nts infringe on the defend ant's

constitutio nal rights, for example , the right to remain silent.

We do not agree, however, that any comment referring to a defendant's failure to produce witnesses is an

impermiss ible shifting of the bu rden of proo f.   To the  extent State v. Traweek, 43 W n.A pp.  99, 7 15 P .2d  114 8, review

denied, 106 Wn.2d 1007 (1986) indicates that the State may never comment on the defendant's failure to call witnesses or

produce evidence, it is overly broad.   It is disapproved to the extent it is inconsistent with our analysis herein.   Here,

nothing in the prosecutor's comments said that the defendant had to present any proof on the question of his innocence.  

The prosecutor was entitled to argue the reasonable inference from the evidence presented.   Defendant testified.   In so

doing, he waived his right to remain silent.   He specifically testified about the notations on the slips of paper.   He testified

he kne w, at the  time he  was  arres ted, ho w to lo cate  the pe ople  liste d on the  slips .   Onl y their  first na mes  were  liste d, and

according to his testimony he had a business or personal relationship with the people listed.   Under these circumstances,

the prose cutor's c omments a bout de fendant's failu re to call the  witnesse s were no t error.

More ove r, we no te the t rial c ourt p rope rly ins truct ed the  jury t hat co unse l's re mark s are  not ev idenc e;  and tha t the

State has  the burde n of proof and  the defenda nt is presu med innoce nt.

There is  no merit to de fendant's co ntention that some  of the pros ecuto r's comme nts constitu ted impe rmissible

comment o n facts not in ev idence o r impermiss ible evid ence of u ncharged crime s.   A p olice offic er testified  for the State

that the  slips  of pa per c onstit uted  "crib  shee ts" a s "a  crud e bu sines s led ger" o f drug d eals .   Thi s ev idenc e ca rried  the

inference that nota tions on the pa pers rep resented  spec ific drug transa ctions.   T he prose cutor did  no more than argu e this

inference in the context of the missing witness rule.   The inference was the one which the doctrine permits.

Finall y, de fenda nt mainta ins tha t cred ibility  was  centra l in this c ase , and the refore  reve rsal i s req uired   due  to the

prejudic ial effect o f the prose cutor's re marks.    This argu ment is prem ised o n the conclus ion that the pros ecuto r's comme nts

were erro neous.    As we  have exp lained, the co mments did  not constitute  error.   T he missing witnes s inference , if

permissible in light of the limitations discussed in this opinion, is not impermissible simply because credibility is a central

issue.

We d o not rule  out the p ossib ility that there m ay be circ umsta nces  where  comm ents by a  prosec utor ma y in

fact constitute prosecutorial misconduct by raising the inference that defendant has the burden of proof on an issue.  

This is not that case.

(Citations omitted.) (Footnotes omitted.) (Bold emphasis added.)

ÿÿ State v.  Russ ell,  125  Wn.2 d 24 , 89, 8 82 P .2d  747  (199 4), cert. denied, 514 U.S. 1129, 115 S.Ct. 2004, 131 L.Ed.2d 1005 (1995)

(defenda nt did not testify , but pres ented se veral witnes ses; pros ecuto r in closing ask ed why d efense d id not call a dditional witne sses  to

supp ort defens e witness es �  testimony; He ld:  prose cution did  not impermis sibly c omment on de fendant's invo cation of right to rem ain

silent, by po sing ques tions for de fense in clo sing argument as  to why defe ndant had not bro ught someb ody do wn from Ca nada to

support contention that murder victim's ring, which defendant had given to friend, had been purchased in Canada;  prosecution was

making prop er use  of missing witnes s doc trine by qu estioning why ev idence w ithin control of defe ndant had not be en subm itted).

Case Law � Defendant � s Post-Arrest Silence Arguments Prohibited
ÿÿ State v. Davis, 38 Wn.App. 600, 686 P.2d 1143 (Div. 1 1984) (use of a defendant's postarrest silence, regardless of whether such

silence follows Miranda warnings, is fundam entally unfair a nd violate s the due  proces s clau se of the C onst. art. 1 , § 3).
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ÿÿ State v. Belgarde, 110 W n.2d 50 4, 511, 75 5 P.2d  174 (19 88) �

It is se ttled  that the  State  may no t, cons iste nt with du e pro ces s, us e po st-ar rest s ilence  follo wing Miranda warnings to

impeach a defendant's testimony at trial.   Doyle v. Ohio, 426 U.S. 610, 96 S.Ct. 2240, 49 L.Ed.2d 91 (1976).   State v.

Evans, 96 Wn.2d 1, 3, 633 P.2d 83 (1981) stated:

[T] he use, for im peac hment purpo ses, of d efendant's s ilence follo wing receipt o f Miranda warnings is

funda menta lly unf air and  theref ore v iolat es the  due  proc ess  clau se o f the Fo urtee nth Ame ndment  since  the

giving of the warnings implicitly assures defendant that silence will carry no penalty.  

Silence in the w ake o f such wa rnings is "insolub ly ambiguo us" and  may mere ly reflect re liance on the right to re main

silent rather than a fabricated trial defense.   Doyle, 426  U.S . at 6 17, 9 6 S. Ct.  at 2 244 .   Fu rther, Miranda warnings

impliedly assure that a defendant's silence will not be used against him at trial.  Doyle, at 618, 96 S.Ct. at 2245.

ÿÿ State v. Easter, 130 Wn.2d 228, 236, 922 P.2d 1285 (1996) (vehicular assault case where officer testified that defendant did not

answer a nd looke d away  during initial que stioning, and office r testified tha t defenda nt was  � smart dru nk �  meaning defe ndant � s

eva sive  beha vior a nd sile nce w hen inter rogate d, and  pros ecu tor re pea tedly  empha sized   � sma rt drunk  �  as a  centra l theme  in clos ing;

Held :  prej udic ial er ror to c omme nt on pre -arre st si lence  in cas e-in-c hief, whe re de fenda nt did no t take  the st and; rev erse d and

remanded  for new trial) �

At trial, the right against self-incrimination prohibits the State from forcing the defendant to testify.  State v. Foster,

91   Wn. 2d  46 6, 4 73 , 58 9 P .2 d 7 89  (19 79 );  Miranda [v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966)], 384

U.S. at 4 61, 86 S. Ct. at 1 620-21 .   More over, the Sta te may not e licit comme nts from witness es or ma ke clo sing arguments

relat ing to a d efend ant's s ilence  to infe r guilt fro m suc h sile nce.   As  the Unite d Sta tes S upre me C ourt s aid in Miranda,

"[t]he prosecution may not ... use at trial the fact [the defendant] stood mute or claimed his privilege in the face of

accusation."  Miranda, 384 U. S. at 46 8 n. 37, 86  S.Ct.  at 1624  n. 37.  T he purpo se of this ru le is pla in.  An acc used 's Fifth

Amendment right to silence can be circumvented by the State "just as effectively by questioning the arresting officer or

commenting in closing argument as by questioning defendant himself."  State v. Fricks, 91 Wn.2d 391, 396, 588 P.2d 1328

(1979).

Courts have generally treated comments on post-arrest silence as a violation of a defendant's right to due process

beca use the w arnings under Miranda cons titute  an "im plici t ass uranc e" to  the de fenda nt that s ilence  in the fa ce o f the

State's accusations carries no penalty.  The use of silence at the time of arrest and after the Miranda warnings is

fundamentally unfair and violates due process.  Brecht v. Abrahamson, 507 U.S. 619, 628, 113 S.Ct. 1710, 1716-17, 123

L.E d. 2d  35 3 (1 99 3);  Doy le v. O hio , 426 U.S. 610, 617, 96 S.Ct. 2240, 2244-45, 49 L.Ed.2d 91 (1976).  

But see State v. Easter, 130 W n.2d 22 8, 237, 92 2 P.2d  1285 (1 996) �

The cases that have permitted testimony about the defendant's silence have done so only for the limited purpose of

impeachment after the defendant has taken the stand, and not as substantive evidence of guilt when the defendant has not

testified.  Fletcher v. Weir, 455 U.S. 603, 606-07, 102 S.Ct. 1309, 1311-12, 71 L.Ed.2d 490 (1982) (post-arrest silence

could be used for impeachment when no Miranda wa rnin gs g ive n);  Jenkins v. Anderson, 447 U. S. 231 , 239, 100  S.Ct.

21 24 , 21 29 -30 , 65  L.E d. 2d  86  (19 80 ) (p re- arr es t si len ce  ca n be  us ed  to i mp ea ch d efe nda nt's  exc ulp ato ry t es tim ony );  Raffel

v. United States, 271 U. S. 494 , 46 S.C t. 566, 70  L.Ed. 10 54 (192 6) (silence  at first trial pe rmissible  to impea ch defend ant's

testimony at second trial).  See also State v. Watkins, 53  Wn. Ap p.  26 4, 2 73 , 76 6 P .2 d 4 84  (19 89 );  State v. Hamilton, 47

Wn.A pp.  15, 2 0-21 , 733  P.2d  580  (198 7).  S ee ge nerall y, Bar bara  Rook  Snyd er, A  Due  Proc ess  Ana lysis  of the

Impeachme nt Use of Sile nce in Criminal T rials, 29 W M. &  MAR Y L. REV.  285 (19 88).

(Footnote omitted.)

ÿÿ State v. Keene, 86 Wn.App. 589, 938 P.2d 839 (Div. 2 1997) (detective �s testimony and prosecutor �s argument to jury about

defenda nt �s failure to  contact d etectiv e constitu ted impe rmissible  comments  on defenda nt �s right to silence  in violation of F ifth

Amendm ent; Held: conv iction reve rsed a nd remande d for new trial).

Case Law � Defendant � s Pre-Arrest Silence
ÿÿ State v. Easter, 130 Wn.2d 228, 243, 922 P.2d 1285 (1996) (vehicular assault case where officer testified that defendant did not

answer a nd looke d away  during initial que stioning, and office r testified tha t defenda nt was  � smart dru nk �  meaning defe ndant � s

eva sive  beha vior a nd sile nce w hen inter rogate d, and  pros ecu tor re pea tedly  empha sized   � sma rt drunk  �  as a  centra l theme  in clos ing;

Held :  prej udic ial er ror to c omme nt on pre -arre st si lence  in cas e-in-c hief, whe re de fenda nt did no t take  the st and; rev erse d and

remanded  for new trial) �

The Fifth A mendment right to sile nce extends  to situatio ns prior to the a rrest of the a ccus ed.  A n accus ed's right to

rema in sile nt and to  dec line to  ass ist the  State  in the pr epa ratio n of its  crimina l cas e ma y not b e ero ded  by p ermitt ing the

State in its c ase in chie f to call to the  attention of the trie r of fact the a ccus ed's pre -arrest sile nce to imply  guilt.
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Nothing in our conclusion, however, prevents the State from introducing pre-arrest evidence of a non-testimonial

nature  abo ut the a ccu sed , suc h as p hysic al ev idenc e, de mea nor, co nduc t, or the l ike.   Our  opinio n doe s not a ddre ss the  right

of the State under state and federal due process principles to impeach the accused's testimony where the accused testifies

and puts  his or her cred ibility befo re the trier of fac t.

But see State v. Easter, 130 W n.2d 22 8, 237, 92 2 P.2d  1285 (1 996) �

The cases that have permitted testimony about the defendant's silence have done so only for the limited purpose of

impeachment after the defendant has taken the stand, and not as substantive evidence of guilt when the defendant has not

testified.  Fletcher v. Weir, 455 U.S. 603, 606-07, 102 S.Ct. 1309, 1311-12, 71 L.Ed.2d 490 (1982) (post-arrest silence

could be used for impeachment when no Miranda wa rnin gs g ive n);  Jenkins v. Anderson, 447 U. S. 231 , 239, 100  S.Ct.

21 24 , 21 29 -30 , 65  L.E d. 2d  86  (19 80 ) (p re- arr es t si len ce  ca n be  us ed  to i mp ea ch d efe nda nt's  exc ulp ato ry t es tim ony );  Raffel

v. United States, 271 U. S. 494 , 46 S.C t. 566, 70  L.Ed. 10 54 (192 6) (silence  at first trial pe rmissible  to impea ch defend ant's

testimony at second trial).  See also State v. Watkins, 53  Wn. Ap p.  26 4, 2 73 , 76 6 P .2 d 4 84  (19 89 );  State v. Hamilton, 47

Wn.A pp.  15, 2 0-21 , 733  P.2d  580  (198 7).  S ee ge nerall y, Bar bara  Rook  Snyd er, A  Due  Proc ess  Ana lysis  of the

Impeachme nt Use of Sile nce in Criminal T rials, 29 W M. &  MAR Y L. REV.  285 (19 88).

(Footnote omitted.)

ÿÿ State v. Keene, 86 Wn.App. 589, 938 P.2d 839 (Div. 2 1997) (detective �s testimony and prosecutor �s argument to jury about

defenda nt �s failure to  contact d etectiv e constitu ted impe rmissible  comments  on defenda nt �s right to silence  in violation of F ifth

Amendm ent; Held: conv iction reve rsed a nd remande d for new trial).

Case Law � Defendant � s Testimony � Partial Silence Arguments Permitted
ÿÿ State v. Belgarde, 110 W n.2d 50 4, 511-12 , 755 P.2 d 174 (1 988) �

However, once a defendant waives the right to remain silent and makes a statement to police, the prosecution may use

suc h a sta teme nt to imp eac h the de fenda nt's inc onsis tent tria l tes timony .   Thi s exc eptio n to the r ule in Doyle v. Ohio,

sup ra, [ Doyle v. Ohio, 426  U.S.  610 , 96 S. Ct.  224 0, 49  L.Ed. 2d 9 1 (19 76)]  was  set fo rth in  Anderson v. Charles, 447 U.S.

404, 100 S.Ct. 2180, 65 L.Ed.2d 222 (1980).   Accord, State v. Seeley, 43 W n.A pp.  711 , 719  P.2 d 16 8, review denied, 107

Wn. 2d  10 05  (19 86 );   State v. Hatley, 41 W n.A pp.  789 , 801 , 706  P.2 d 10 83, review denied, 10 4 W n.2 d 1 02 4 (1 98 5);   State

v. Cosden,  18 W n.A pp.  213 , 568  P.2 d 80 2 (19 77), review denied, 89 W n.2d  101 6, cert. denied, 439 U.S. 823, 99 S.Ct. 90,

58 L.Ed.2d 115 (1978).  In particular, the State may question a defendant's failure to incorporate the events related at trial

into the  stat eme nt given p olice  or it ma y cha llenge i ncons iste nt ass ertio ns.   S uch w as the  situa tion in Cosden  where  the

defenda nt had not remaine d silent, but ha d uttered  a denial in o ne form and o n trial asse rted a diffe rent excus e.   This

"partial silence" at the time of the initial statement is not insolubly ambiguous, but "strongly suggests a fabricated defense

and the silence properly impeaches the later defense."  Cosden,  at 221.   Such questioning does not violate due process as

the defendant has waived the right to remain silent concerning the subject matter of his statement.   Anderson, 447 U.S. at

408, 100 S.Ct. at 2182.

Case Law

 � Defense Argument Responses Permitted

 �  � Invited  Erro r �  Rule
[But be very careful, and read Young and Sargent first]

ÿÿ United States v. Young, 470 U.S. 1, 84 L.Ed.2d 1, 105 S.Ct. 1038, 1042-46 (1985) (Chief Justice Burger �s outrage at improper

tactics by both sides, with emphasis directed at prosecutor �s use of invited error rule to commit error; Held:  reversal of conviction not

required , but cou nsels �  conduc t inexcusa ble) �

The principal issue to be resolved is not whether the prosecutor's response to defense counsel's misconduct was

approp riate, but whe ther it was "p lain error" that a  reviewing co urt could  act on ab sent a time ly objec tion.  Ou r task is  to

dec ide w hether t he sta ndard  laid d own in  United States v. Atkinson, 297 U.S. 157, 160, 56 S.Ct. 391, 392, 80 L.Ed. 555

(1936), and codified in Federal Rule of Criminal Procedure 52(b), was correctly applied by the Court of Appeals.

Nearly a half century ago this Court counselled prosecutors "to refrain from improper methods calculated to produce

a wrongful conviction...."   Berger v. United States, 295  U.S.  78, 8 8, 55  S.C t. 62 9, 63 3, 74  L.Ed. 2d 1 314  (193 5).  T he

Court made clear, however, that the adversary system permits the prosecutor to "prosecute with earnestness and vigor."  

Ibid.  In other words, "while he may strike hard blows, he is not at liberty to strike foul ones."   Ibid.

The line s epara ting accep table from  imprope r advoc acy is  not easily  drawn;  there is ofte n a gray zone.  P rosec utors

some times  brea ch their  duty  to ref rain fro m ove rzealo us c ondu ct by  comm enting on t he de fenda nt's gui lt and o ffering
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unsolicited personal views on the evidence.  Accordingly, the legal profession, through its Codes of Professional

Res pons ibility , and the  fede ral co urts,  ha ve tri ed to  polic e pro sec utori al mis cond uct.   In comp leme nting thes e effo rts, the

Ame rican B ar A sso ciati on's S tanding C ommit tee o n Stand ards  for C riminal  Jus tice ha s pro mulga ted u sefu l guide lines , one

of which states that

"[i]t is  unprofes sional co nduct for the p rosec utor to exp ress his o r her perso nal belief o r opinion as to  the truth

or falsity of any testimony or evidence or the guilt of the defendant."   ABA Standards for Criminal Justice 3-

5.8(b)(2d ed. 1980). 

It is clear that counsel on both sides of the table share a duty to confine arguments to the jury within proper bounds. 

Just as the conduct of prosecutors is circumscribed, "[t]he interests of society in the preservation of courtroom control by

the judges are no more to be frustrated through unchecked improprieties by defenders."   Sacher v. United States, 343 U.S.

1, 8, 72 S.Ct. 451, 455, 96 L.Ed. 717 (1952).  Defense counsel, like the prosecutor, must refrain from interjecting personal

belie fs into  the pre senta tion of  his ca se.   See , e.g., A BA M ode l Co de o f Profe ssio nal Re spo nsibil ity D R 7-1 06(C )(3) and

(4) (1980 ), quoted in n. 3 , supra;  AB A Mo del Rule s of Profe ssional C onduct, Ru le 3.4(e )(1984).   Defens e cou nsel, like his

adversary, must not be permitted to make unfounded and inflammatory attacks on the opposing advocate. 

The kind of advocacy shown by this record has no place in the administration of justice and should neither be

perm itted  nor rew arde d;  a tria l judge  shou ld de al pro mptly  with any  brea ch by  either  cou nsel.   The se c onsid erati ons

plainly guided the ABA Standing Committee on Standards for Criminal Justice in laying down rules of trial conduct for

counse l that quite p roperly ho ld all adv ocate s to es sentially the  same s tandards .  Indeed, the ac compa nying commentary

points  out tha t "[i] t shou ld be  acc epte d that b oth pro sec utor a nd de fense  cou nsel a re su bjec t to the  sam e gene ral lim itatio ns

in the scope of their argument," ABA Standards for Criminal Justice 4-7.8, p. 4.97, and provides the following guideline:

"The p rohibition of pe rsonal atta cks o n the prose cutor is b ut a pa rt of the larger du ty of cou nsel to av oid

acrimony in re lations with op posing co unsel du ring trial and confine a rgument to rec ord evid ence.  It is firmly

established that the lawyer should abstain from any allusion to the personal peculiarities and idiosyncrasies of

oppos ing counsel.   A pe rsonal atta ck by the  prose cutor on d efense c ounsel is  imprope r, and the duty  to abs tain

from suc h attacks  is obvio usly rec iprocal. "   Id., at 4.99  (footnotes  omitted).

These standards reflect a consensus of the profession that the courts must not lose sight of the reality that "[a]

criminal trial does not unfold like a play with actors following a script."   Geders v. United States, 425 U. S. 80, 86 , 96 S.C t.

1330, 1 334, 47  L.Ed.2d  592 (19 76).  It should  come a s no surp rise that "in the hea t of argument, co unsel do  occa sionally

make remarks that are not justified by the testimony, and which are, or may be, prejudicial to the accused."   Dunlop v.

United States, 165 U. S. 486 , 498, 17 S .Ct. 3 75, 379 , 41 L.Ed. 7 99 (189 7).

We e mphas ize tha t the tria l judge  has the  resp onsib ility to  mainta in dec orum  in kee ping with t he natu re of t he

proceeding;  "the judge is not a mere moderator, but is the governor of the trial for the purpose of assuring its proper

conduct."   Quercia v. United States, 289 U.S. 466, 469, 53 S.Ct. 698, 77 L.Ed. 1321 (1933).  The judge "must meet

situations as they arise and [be able] to cope with ... the contingencies inherent in the adversary process."   Geders v. United

States, supra, 425  U.S. , at 86 , 96 S. Ct. , at 13 34.   Of c ours e, "har d blo ws" c annot b e av oide d in cri minal tr ials ;  both the

prosecutor and defense counsel must be kept within appropriate  bounds.  See Herring v. New York, 422 U.S. 853, 862, 95

S.Ct.  2550, 2 555, 45  L.Ed.2d  593 (19 75).

The situation brought before the Court of Appeals was but one example of an all too common occurrence in criminal

trials  � the de fense  cou nsel a rgues  impro perly , prov oking the  pros ecu tor to  resp ond in k ind, and  the tria l judge  take s no

cor rec tive  act ion.   Cle arly  two i mpro per  argu ments  � two a ppa rent w rongs  � do no t mak e fo r a righ t res ult.   Ne ver thele ss, a

crimina l conv ictio n is not t o be  lightly o vertu rned o n the ba sis o f a pro sec utor's  comm ents s tanding a lone, fo r the

statements or conduct must be viewed in context;  only by so doing can it be determined whether the prosecutor's conduct

affected the fairness of the trial.  To help resolve this problem, courts have invoked what is sometimes called the "invited

resp onse " or " invite d rep ly" ru le, whic h the C ourt t reate d in  Lawn v. United States, 355 U.S. 339, 78 S.Ct. 311, 2 L.Ed.2d

321 (19 58).

The  petit ioners  in Lawn s ought to  have  the C ourt o vertu rn their c riminal  conv ictio ns for i ncome  tax ev asio n on a

numbe r of grou nds, o ne of w hich wa s that  the pro sec utor's  clos ing argum ent de prive d them  of a fa ir trial.   In his clo sing

argument at tria l, defense c ounsel in Law n had attac ked the G overnment fo r "perse cuting" the de fendants.  H e told the ju ry

that the prose cution wa s instituted  in bad faith at the  behest o f federal re venue a gents and as serted  that the Gov ernment's

key  witnes ses  were  perju rers.   The  pros ecu tor in re spo nse v ouc hed fo r the cr edib ility o f the cha llenged  witnes ses , telling

the jury that the Government thought those witnesses testified truthfully.  In concluding that the prosecutor's remarks, when

viewed within the context of the entire trial, did not deprive petitioners of a fair trial, the Court pointed out that defense
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counsel's "comments clearly invited the reply."   Id., at 359-360, n. 15, 78 S.Ct., at 322-323, n. 15.

This Court's holding in Lawn was no more than an application of settled law.  Inappropriate prosecutorial comments,

standing alone , would not jus tify a revie wing court to re verse  a criminal co nviction obta ined in an otherwis e fair

proceeding.  Instead, as Lawn teaches, the remarks must be examined within the context of the trial to determine whether

the pro sec utor's  beha vior a mount ed to  preju dicia l erro r.  In other  word s, the C ourt m ust c onsid er the p roba ble e ffect  the

prose cutor's re sponse  would hav e on the jury's  ability to ju dge the ev idence fa irly.  In this context, defe nse cou nsel's

conduct, as well as the nature of the prosecutor's response, is relevant.  See  United States v. Socony-Vacuum Oil Co.,  310

U. S.  15 0, 2 42 , 60  S. Ct . 8 11 , 85 3, 8 4 L. Ed . 1 12 9 (1 94 0);   Crumpton v. United States, 138 U.S. 361, 364, 11 S.Ct. 355, 356,

34 L.Ed.  958 (18 91).  Indeed  most C ourts of A ppea ls, apply ing these holdings, hav e refuse d to reve rse co nvictions whe re

pros ecu tors ha ve re spo nded  reas onab ly in cl osing a rgume nt to de fense  cou nsel's  attac ks, thu s rend ering it u nlikel y that t he

jury was led astray.

In retrospect, perhaps the idea of "invited response" has evolved in a way not contemplated.  Lawn and the earlier

cases cited above should not be read as suggesting judicial approval or � encouragement �of response-i n-kind that

inevit ably  exac erba tes t he tens ions inhe rent in the  adv ersa ry pro ces s.  A s Law n itse lf indic ates , the iss ue is  not the

prose cutor's lic ense to m ake o therwise imp roper argu ments, but whe ther the prose cutor's " invited res ponse," ta ken in

context, unfairly p rejudice d the defe ndant.

In order to make  an appro priate as sess ment, the review ing court mus t not only weigh the imp act of the p rosec utor's

remarks, but must also take into account defense counsel's opening salvo.  Thus the import of the evaluation has been that

if the prosecutor's remarks were "invited," and did no more than respond substantially in order to "right the scale," such

comments would not warrant reversing a conviction. 

Cou rts hav e not int ende d by  any me ans to  enco urage  the pra ctice  of zea lous  cou nsel's  going "o ut of b ound s" in the

manner of de fense co unsel here , or to encou rage pros ecuto rs to res pond to the " invitation."   Re viewing cou rts ought not to

be put in the position of weighing which of two inappropriate arguments was the lesser.  "Invited responses" can be

effectively discouraged by prompt action from the bench in the form of corrective instructions to the jury and, when

necessary, an admonition to the errant advocate.

Plainly, the better remedy in this case, at least with the accurate vision of hindsight, would have been for the District

Judge to  deal with the imp roper argu ment of the de fense co unsel pro mptly and thu s blunt the nee d for the pros ecuto r to

respond.  Arguably defense counsel's misconduct could have warranted the judge to interrupt the argument and admonish

him, see  Viereck v. United States, 318  U.S.  236 , 248 , 63 S. Ct.  561 , 566 , 87 L.E d. 7 34 (1 943 ), thereb y rend ering the

pros ecu tor's  resp onse  unnec ess ary.   Simila rly, the p rose cuto r at the  clos e of d efens e su mmati on sho uld ha ve o bjec ted to  the

defe nse c ouns el's i mpro per s tatem ents w ith a re que st tha t the co urt giv e a tim ely w arning and  cura tive i nstruc tion to  the

jury.  D efense c ounsel, ev en though obvio usly vu lnerable, co uld well hav e done lik ewise if he  thought that the pros ecuto r's

remarks were harmful to his client.  Here neither counsel made a timely objection to preserve the issue for review.  See 

Donnelly v. DeChristoforo, 416 U.S. 637, 644, 94 S.Ct. 1868, 1872, 40 L.Ed.2d 431 (1974).  However, interruptions of

arguments, eithe r by an op posing co unsel or the  presiding jud ge, are matte rs to be a pproac hed cau tiously.   At the ve ry

least, a bench conference might have been convened  out of the hearing of the jury once defense counsel closed, and an

app ropria te ins truct ion give n.

Here the Court of Appeals was not unaware of our holdings and those of other Circuits, but seemingly did not

undertak e to weigh the p rosec utor's co mments in co ntext.  The c ourt ack nowledged  defense  counse l's obvio us misc onduct,

but it  doe s not a ppe ar that  this wa s give n app ropria te we ight in ev alua ting the s ituat ion.

We share the Court of Appeals' desire to minimize "invited responses";  and we agree that the prosecutor's response

constitute d error.  In add ition to dep arting from the Te nth Circuit's " rule" pro hibiting such rema rks, the pros ecuto r's

comments crossed the line of permissible conduct established by the ethical rules of the legal profession, as did defense

counsel's argument, see supra, at 1042 - 1044, and went beyond what was necessary to "right the scale" in the wake of

defense  counse l's misco nduct.  Indee d the pros ecuto r's first error wa s in failing to ask  the Distric t Judge to  deal with

defense  counse l's misco nduct.

(Footnotes omitted.)

ÿÿ State v.  Sarg ent,  40 Wn.App. 340, 344-45, 698 P.2d 598 (Div. 1 1985) ((1) prosecutor's remarks directly placing integrity of

pros ecu tion on s ide o f witnes s' cre dibil ity we re pre judic ial s o as  to de prive  defe ndant o f fair tri al;  (2) e rror in p rose cuto r's ca lling

att ent ion  to d efe nda nt's  fai lur e to  tes tif y w as  not  har mle ss ;  (3)  pre jud ici al e ffe ct o f ph oto gra phs  of v ict im o utw eig hed  pro ba tiv e v alu e; 

(4) it was error to permit detective to state his impression that defendant's response to learning of his wife's death was contrived;  (5)
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trial c ourt e rred i n admi tting tes timony  conc erning ar gument  during w hich de fenda nt hit his w ife ei ght months  prior t o her d eath;

Held: co nviction reve rsed a nd remande d for new trial) �

The State contends that defense counsel's argument to the jury opened up the issue of the prosecutor's personal

belie fs, and  thus the  resp onse  is pro per re butta l. In  State v. Wright, 97 W ash.  304 , 307 , 166  P. 64 5 (19 17), the  defe ndant

insinua ted tha t the pr ose cuto r did no t have  the co urage  to dis miss  the ac tion, and  the co urt hel d it wa s not e rror fo r the

prose cutor to s tate his be lief that the defe ndant was gu ilty in rebutta l.

The general rule is that remarks of the prosecutor, that would otherwise be improper, are not grounds for reversal

where they a re invited o r provok ed by d efense c ounsel, or in re ply to de fense co unsel's s tatements , unless the re marks a re

so prejudicial that an instruction would not cure them.   State v.  Dav enpor t, 100 W n.2d 75 7, 761, 67 5 P.2d  1213 (1 984).

In  United States v. Young, ___ U. S. ___ , ___, 105  S.Ct.  1038, 1 045, 84  L.Ed.2d  1 (1985 ), the Supreme  Court

reev alua ted the  rule, s tating:

"In orde r to ma ke a n app ropria te as ses sme nt, the re view ing cou rt mus t not onl y we igh the imp act o f the

pros ecu tor's  rema rks, b ut mu st al so ta ke into  acc ount d efens e co unse l's op ening sa lvo.    Thu s the i mpor t of the

evalu ation has b een that if the pro secu tor's rema rks were  "invited," and  did no more  than respo nd subs tantially

in order to "right the scale," such comments would not warrant reversing a conviction."  

The Court criticized the practice of responding in kind to improper argument by defense counsel, and made it clear

that the State's appropriate response is to request a curative instruction at trial.   The Court held that the test is not whether

the prose cutor's re marks w ere invited , but whether, take n in context, the remark s unfairly p rejudice d the defe ndant.

ÿÿ State v. Swan, 114  Wn.2 d 61 3, 66 2-63 , 790  P.2 d 61 0 (19 90), cert. denied, 498 U.S. 1046, 112 L.Ed.2d 772, 111 S.Ct. 752

(199 1) ( � Cou nsel m ust b e ac cord ed a  reas onab le lat itude  in argum ent to d raw a nd exp ress  infere nces  and d edu ctions  from the

evide nce.  M oreove r, remarks o f the depu ty prose cuting attorney  that would o therwise b e improp er are not grou nds for rev ersal whe re

they are in reply to defense counsel �s statements unless the remarks are so prejudicial that an instruction would not cure them. �

(Footnote s omitted .)).

ÿÿ State v. Gentry, 125  Wn.2 d 57 0, 64 3-44 , 888  P.2 d 11 05 (1 995 ), cert. denied, 516 U.S. 843, 116 S.Ct. 131, 133 L.Ed.2d 79

(1995) (not error for prosecutor to discuss Biblical story of David and Goliath in response to extensive use of Biblical stories by

defense  counse l) �

A prosecuting attorney �s remarks, even if they are improper, are not grounds for reversal if they were invited or

provok ed by d efense c ounsel a nd are in reply  to his or her ac ts and sta tements, unles s the rema rks are no t a pertinent rep ly

or are so prejudicial that a curative instruction would be ineffective.

(citing with approv al State v.  Russ ell,  125  Wn.2 d 24 , 85-8 6, 88 2 P. 2d 7 47 (1 994 ), cert. denied, 514 U.S. 1129, 115 S.Ct. 2004, 131

L.E d. 2d  10 05  (19 95 ) (p ros ec uto r en tit led  to m ak e fa ir re sp ons e to  de fen se  co uns el � s a rgu me nts ); State v. Dennison, 72 Wn.2d 842,

84 9, 4 35  P. 2d  52 6 (1 96 7); State v. La Porte, 58 W n.2d  816 , 822 , 365  P.2d  24 (1 961 ) (rema rks o f a pro sec uting at torney , includ ing

remarks that would otherwise be improper, are not grounds for reversal where they are invited, provoked, or occasioned by defense

counse l �s state ments)).

ÿÿ State v. Hardy, 83 W n.A pp.  167 , 178 , 920  P.2 d 62 6 (D iv. 1  199 6), reversed on other grounds, 133 Wn.2d 701, 946 P.2d 1175

(1997) (p rosec utor argue d that defe nse  � prese nted no reas on why [vic tim] wou ld lie � ; Held: invited) �

Here, the prosecutor was responding to defense counsel's remarks during closing implying that Wilkins was

fabricating her story out of spite.  Thus, even if improper, the remarks were invited and are not particularly prejudicial such

that a curative instruction would not alleviate any prejudice. 

Case Law � Defense Counsel � Disparaging Arguments Prohibited
ÿÿ State v. Reed, 102 Wn.2d 140, 143-44, 146, 684 P.2d 699 (1984) (prosecutor said defendant was a liar four times, stated defense

had no case, implied defense counsel believed defendant was guilty, said the defendant was a "murder two", and implied defense

diminished c apac ity witness es shou ld not be b elieve d bec ause  they were  from out of to wn and drov e fancy c ars; Held:  rev ersible

error) �

 & If I irritated him, it is probably because I had all the goods.   It must be very difficult to represent

somebody like Go rdon Reed whe n you don't have anything....

 &Are yo u going to let a b unch of city la wyers c ome do wn here and ma ke you r decis ion?   A b unch of city

doctors who drive down here in their Mercedes Benz? 

These  stateme nts sugges t not the dispa ssionate  procee dings of an A merican jury  trial, but the impa ssioned  arguments

of a character from Camus' "The Stranger".

[Fo otnote ] In "T he Stra nger", the  hero is  conv icted  of mu rder a nd se ntence d to d eath, in p art, be cau se the

prosecutor accused him of immorality because he did not cry at his mother's funeral.   Although the dramatics of
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the prose cutor here  were more  relevant to  the facts o f the case , they were hard ly less  prejudic ial.

Case Law � Defense Theory � Not Supported by Evidence Argument Permitted
ÿÿ State v.  Russ ell,  125  Wn.2 d 24 , 87, 8 82 P .2d  747  (199 4), cert. denied, 514 U.S. 1129, 115 S.Ct. 2004, 131 L.Ed.2d 1005 (1995)

(it is not misco nduct for p rosec utor to argu e that evid ence do es not su pport de fense theo ry).

Case Law � Defense Theory � Jury Violates Oath if it Accepts Defense Theory

Arguments Prohibited
ÿÿ State v. Coleman, 74 W n.A pp.  835 , 838 -39, 8 76 P .2d  458  (Div . 1 1 994 ), review denied, 125 Wn.2 d 1017  (1995) (mis conduc t,

but harmles s) �

The prosecutor presented a short rebuttal argument, which ended with the following comments:

It is your job to apply the facts to the law, and we cannot second guess you, and will not second guess you,

and if you  determine tha t the only thing that happe ned here wa s a theft then that is  your jud gment.  And y ou are

entitle d to m ake  it, but I wo uld s ugges t to yo u that t o do  so y ou ha ve to  do tw o things.   And o ne is t o ignore  the

actual evidence in front of you, and the second is thereby to violate your [oa]th as jurors.

A pros ecuto r does  not commit mis conduc t by arguing that the ju ry would  have to d isregard the e vidence  in order to

reach a certain result or that to disregard evidence would be in violation of their oath.  While the argument here could be

construed as conveying the above, it could also be construed as telling the jury that it would violate its oath if it disagreed

with the State's theory of the evidence.  Under this construction, the argument would be improper.  Because a substantial

risk exists  that the prose cutor's c omments c ould be  so co nstrued, we  treat the co mments as  imprope r.

Case Law � Experiments � Inviting Jury to Conduct
ÿÿ State v. Strandy, 49 W n.A pp.  537 , 544 -45, 7 45 P .2d  43 (D iv. 2  198 7), review denied, 109 Wn.2d 1027 (1988) (prosecutor

invited jury to conduct memory experiments to try to remember what they did on particular day to explain why state �s witnesses had

memory la pses ; Held:  improp er, but not rev ersible  error).

ÿÿ State v. Balisok, 123 W n.2d 11 4, 117-19 , 866 P.2 d 631 (1 994) (He ld: jury � s reenac tment of evid ence not imp roper) �

As a general rule, appellate courts are reluctant to inquire into how a jury arrives at its verdict. A strong, affirmative

showing of misc onduct is  necess ary in orde r to overc ome the po licy favo ring stable a nd certain ve rdicts a nd the sec ret,

frank and free discussion of the evidence by the jury.

[Nonetheless, the consideration of novel or extrinsic evidence by a jury is misconduct and can be grounds for a new

trial. "Novel or extrinsic evidence is defined as information that is outside all the evidence admitted at trial, either orally or

by d ocu ment. "  (Italic s ou rs) Su ch ev idenc e is i mpro per b eca use  it is no t sub ject t o ob jecti on, cro ss e xamina tion,

explanatio n or rebutta l.

The reenactments engaged in by the jury here did not constitute such extrinsic evidence.   Primarily, it must be noted

that the jury fore perso n's affidav it does  not show that the ju ry consid ered a ny evide nce which was  outside  of, or extrinsic

to, the evidence already presented at trial.   See, e.g., People v. Kurena, 87 Ill.App.3d 771, 776, 43 Ill.Dec. 277, 282, 410

N. E. 2d  27 7, 2 82  (19 80 ) (ju ry e xpe rim ent  wit h a f ac sim ile  of t he m urd er w ea po n no t ex tri nsi c e vid enc e);  United States v.

Hephner, 410 F.2d 930, 936 (7th Cir. 1969) (jury experiment of having one juror cover his head and wear sunglasses not

extrins ic ev idenc e).   R ather, t he ree nactm ents w ere e ntirely  perm issi ble s imula tions o f the te stimo ny at tr ial. " [W] here the

jurors attempt to re-enact the crime during their deliberations in accordance with their own recollection of the testimony,

their conduct constitutes nothing more than an 'application of everyday perceptions and common sense to the issues

presented in the trial.' "  People v. Harris, 84 A .D. 2d 6 3, 10 5, 44 5 N. Y.S .2d  520 , 546 , 31 A .L.R. 4th 52 5 (19 81) (q uoting

People v. Brown, 48 N.Y.2d 388, 393, 399 N.E.2d 51, 423 N.Y.S.2d 461 (1979)), aff'd, 57 N.Y.2d 335, 456 N.Y.S.2d 694,

442  N. E.2 d 12 05 (1 982 ), cert. denied, 460 U.S. 1047, 103 S.Ct. 1448, 75 L.Ed.2d 803 (1983).   

(Citations omitted.)

Que ry � Is it misconduct for prosecutor to ask jury to reenact incident based on admissible evidence?

Case Law � Inferences from Evidence Arguments Permitted
ÿÿ State v. Mak, 105  Wn.2 d 69 2, 69 8, 71 8 P. 2d 4 07, cert. denied, 479  U.S.  995 , 93 L.E d.2 d 59 9, 10 7 S.C t. 59 9 (19 86) ( � In closi ng

argument, a pro secu tor has wide  latitude to  draw and e xpress re asonab le inference s from the ev idence.  �  (Footnote  omitted.)).

State v. Copeland, 130 W n.2d 24 4, 290-91 , 922 P.2 d 1304  (1996) �

"How eve r, preju dicia l erro r doe s not o ccu r until it i s cle ar that  the pro sec utor i s not a rguing an i nferenc e from  the

evid ence , but is  expre ssing a  pers onal o pinion. " Thu s, pro sec utors  may a rgue inf erenc es fro m the e vide nce, inc luding

inferences as to why the jury would want to believe one witness over another.  State v.  Brett,  126 Wn.2d 136, 175, 892
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P.2 d 29  (199 5), cert. denied, ___ U. S. ___ , 116 S.C t. 931, 13 3 L.Ed.2 d 858 (1 996).

(Citation omitted.)

Case Law � Inferences from Evidence �  � Liar �  Arguments Permitted
ÿÿ State v. Smith, 104  Wn.2 d 49 7, 51 0-11 , 707  P.2d  130 6 (19 85) (c ouns el ma y co mment o n witnes s � s ve racit y as  long as  comm ent

is not an expre ssion of p ersonal o pinion and co unsel do es not argu e facts  beyond  the record ).

ÿÿ State v. Carter, 74 W n.A pp.  320 , 330 -32, 8 75 P .2d  1 (D iv. 1  199 4), affirmed,  127 Wn.2d 836, 904 P.2d 290 (1995) (prosecutor

suggeste d defens e was c haracterizing the offic ers as  liars and c onspirato rs eve n though nothing in defendant � s testimo ny or cou nsel � s

argument suggested that defendant believed she was being framed or that there was a conspiracy against her; Held: misconduct, but

harmless ).

ÿÿ State v. Copeland, 130 W n.2d 24 4, 291-92 , 922 P.2 d 1304  (1996) �

In State v. Adams, 76 W n.2d  650 , 660 , 458  P.2 d 55 8, rev'd on other grounds by, 403 U.S. 947, 91 S.Ct. 2273, 29

L.Ed. 2d 8 55 (1 971 ), the pro sec utor c alled  the de fenda nt a lia r sev eral t imes  during c losing a rgume nt.  Ea ch time , the

prosecutor referred to specific evidence, including the defendant's own testimony, which "clearly demonstrated that in fact

[the] defendant had lied."   The court held that the argument fell within the rule allowing counsel to draw and express

reasonable inferences from the evidence.  Adams, 76 Wn.2d at 660, 458 P.2d 558.   See also State v. Luoma, 88 Wn.2d 28,

40, 558 P.2d 756 (1977) (defendant argued that prosecutor's comments in closing argument to effect that defendant was a

liar and he knew the jury would have the "guts" to do what they had to do were improper;  court found support for

sta tem ent  in th e e vid enc e);  State v. Jefferson, 11 Wn.A pp. 56 6, 524 P. 2d 248  (1974) (c ourt said  prose cutor's u se of wo rd

"liar" as  a comme nt on defenda nt's credib ility not improp er where e vidence  showed  defenda nt was not truthful).

Significantly, the prosecutor did not simply call Copeland a liar.  Instead, his comments were related to the evidence

and drew inferences that Copeland lied because his testimony conflicted with that of other witnesses.  Like the cases cited

above, there is evidence which supports the prosecutor's inferences that Copeland was not credible.

 � But,  � Not Guilty Verdict M eans Witnesses Lied or  Mistaken �  Arguments

Prohibited
ÿÿ State  v.  Barrow, 60 W n.A pp.  869 , 874 -76, 8 09 P .2d  209 , review denied 118 Wn.2d 1007 (Div. 1 1991) (Held:  comments by

prose cutor in clo sing and rebu ttal arguments  that defenda nt called p olice offic ers liars  and that jury w as req uired to c omplete ly

disbe lieve offic ers' tes timony in orde r to find defend ant not guilty co nstituted mis conduc t, but not reve rsible e rror) �

Ba rro w c ont end s th at t he p ros ec uto r's  clo sin g ar gum ent  wa s in fla mma tor y a nd d ep riv ed  him  of a  fai r tri al.    In

closing, the prosecutor asserted that by giving testimony contradictory to the officers' testimony, Barrow effectively called

the officers liars.  The prosecutor continued this line of argument even after the trial judge sustained Barrow's initial

obje ction.

Barrow also assigns error to the part of the prosecutor's rebuttal argument in which she told the jury that "in order for

you to find  the defenda nt not guilty on either of the se charge s, you hav e to be lieve his te stimony and  you hav e to

comple tely disb elieve  the officers ' testimony.    You ha ve to be lieve that the  officers a re lying."   Barro w's obje ction to this

statement was overruled.

It has not been decided in this state whether it is misconduct for a prosecutor to argue that a defendant in essence

called the police witnesses liars.   It has been said, however, that cross examination in which the prosecutor attempts to get

the defendant to call the State's witnesses liars is "argumentative, impertinent and uncalled for".  State v. Green, 71 Wn.2d

372, 38 0-81, 428  P.2d 5 40 (196 7) (the error wa s not so d eliberate , flagrant, persiste nt, or genuinely inflamma tory as to

warrant a new  trial).   It was als o "incorrec t" under the p articular fa cts of a nother cas e for a pro secu tor to argue  that a

verdict for defendant means that the jury said the police officers are liars and perjurers.  State v. Brown, 35 Wn.2d 379,

387, 21 3 P.2d  305 (19 49) (state ment although incorre ct did not c onstitute p rejudicia l error).

Other courts, moreover, consistently have found liar arguments similar to those at issue here to be improper.   They

reaso n that arguments a bout a d efendant's o pinion of the gove rnment's witness es' cre dibility are  irrelevant a nd interfere

with the jury's duty to make credibility determinations.   See, e.g., United States v. Richter, 826 F. 2d 206 , 208-09 (2 d Cir.

19 87 );  United States v. Davis, 32 8 F .2 d 8 64 , 86 7 (2 d C ir.  19 64 );  United States v. Hestie, 43 9 F .2 d 1 31  (2d  Ci r. 1 97 1); 

People v. Ochoa, 86 A.D.2d 637, 446 N.Y.S.2d 339, 340 (1982).   Based upon this authority and the related Washington

cases of Green and Brown, we hold the arguments at issue here to be misconduct.   It was a mischaracterization to say that

the defendant was calling the officers liars.   The officers simply could have been mistaken about the seller's identity.  

Furthermore, the jurors did not need to "completely disbelieve" the officers' testimony in order to acquit Barrow;  all that
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they need ed was  to entertain a re asonab le doub t that it was Ba rrow who mad e the sale  to Office r O'Ne al.

(Footnote omitted.)

ÿÿ State v. Fleming, 83 W n.A pp.  209 , 213 -14, 9 21 P .2d  107 6 (D iv. 1  199 6), review denied, 131 Wn.2d 1018 (1997) (Held: reversed

and remand ed for new tria l even through de fense faile d to obje ct) �

This  cou rt has r epe ated ly held  that it is  misc ondu ct for  a pro sec utor t o argu e that i n orde r to ac quit a  defe ndant, the

jury must find that the State's witnesses are either lying or mistaken.  State v. Casteneda-Perez, 61 Wn.App. 354, 362-63,

810 P. 2d 74 (" it is mislea ding and unfair to m ake it a ppea r that an acq uittal requ ires the co nclusion that the  police o fficers

are  lying" ), review denied, 11 8 W n.2 d 1 00 7 (1 99 1);  State v.  Wrigh t, 76 W n.A pp.  811 , 826 , 888  P.2 d 12 14, review denied

12 7 W n.2 d 1 01 0 (1 99 5);  State  v.  Barrow, 60 W n.A pp.  869 , 874 -75, 8 09 P .2d  209 , review denied 118 Wn.2d 1007 (1991). 

The pro secu tor's argume nt misstate d the law a nd misrepre sented b oth the role of the  jury and the b urden of p roof.  T he jury

would not ha ve had to  find that D.S . was mis taken or ly ing in order to ac quit;  instead, it wa s requ ired to ac quit unles s it

had an abiding conviction in the truth of her testimony.  Thus, if the jury were unsure whether D.S. was telling the truth, or

unsure o f her ability to a ccura tely reca ll and reco unt what happ ened in light of her lev el of intoxicatio n on the night in

question, it was required to acquit.  In neither of these instances would the jury also have to find that D.S. was lying or

mistake n, in order to ac quit.

We no te that  this imp rope r argum ent wa s ma de o ver tw o ye ars a fter the  opinio n in Casteneda-Perez, supra.   We

therefore deem i t to be a f lagrant  and il l -intentioned violation of  the rules governing a prosecutor 's conduct  at t r ial .   We

summarily reject the contention by the State raised during oral argument for this appeal that the comments were not

misc ondu ct, in tha t the de fenda nts did  not tes tify a t trial.   As  illus trate d by  the pro sec utor's  next po int rais ed d uring cl osing

argum ent, the " lying or  mista ken"  argum ent ca n be e ven mo re egre gious  when the  defe ndant d oes  not tes tify tha n when he

or she  doe s.  M isst ating the  bas es u pon whi ch a ju ry ca n acq uit ma y insid ious ly lea d, as  it did  here, to  burd en-shif ting and

to an inv asio n of the r ight to re main s ilent.   First , the pro sec utor e rred b y tell ing the ju ry that  it cou ld only  acq uit if it f ound

that the complaining witness lied or was confused.  Next, the prosecutor argued that there was no reasonable doubt because

there was  no evide nce that the witnes s was ly ing or confuse d, and if there had  been any  such ev idence, the d efendants

would hav e pres ented it.

Case Law � Law Not Given to Jury Arguments Prohibited
ÿÿ State v.  Dav enpor t, 100 Wn.2d 757, 760, 675 P.2d 1213 (1984) (prosecutor unilaterally argued that defendant guilty as

acco mplice d espite  lack o f acco mplice ins tructions; Held :  miscondu ct, convictio n reverse d and rema nded for new  trial) �

State ments  by the  pros ecu tion or  defe nse to  the jur y up on the la w, mus t be c onfined  to the l aw a s se t forth in the

instructions given by the court.  The State neither charged the petitioner as an accomplice under RCW 9A.08.020, nor

sou ght an ins truct ion on a cco mplic e liab ility a t the cl ose  of the c ase .   Ne verthe less , the pro sec utor s tated  in rebu ttal c losing

argument that it did not matter who entered the building as the petitioner was an accomplice.  "Accomplice" is a legal

theory  of cri minal li abili ty. C onse que ntly, the  comm ent is  clea rly a s tatem ent of l aw tha t was  not co ntained  in the

instructions giv en to the jury a nd was, there fore, improp er.

(Citations omitted.)

ÿÿ State v. Ager, 75 Wn.A pp. 84 3, 863-64 , 880 P.2 d 1017  (Div. 1  1994) (p rosec utor aba ndoned  � theft �  theory when it faile d to

submit the the ory in the  � to convic t �  instructions; He ld: misco nduct to a rgue  � theft �  theory of c ase to  jury, and co nviction reve rsed),

affirmed on this ground but reversed on other grounds, 128 W n.2d 85 , 87 fn. 1, 904  P.2d 7 15 (199 5).

Case Law � Literary Allusions Arguments Permitted 
[But B e Ca reful]

ÿÿ State v. Claflin, 38 W n.A pp.  847 , 852 -52, 6 90 P .2d  118 6 (D iv. 2  198 4), review denied, 103 Wn.2d 1014 (1985) (conviction

reverse d in rape c ase d ue to pro secu tor �s read ing of poem d escrib ing rape's em otional effe ct on its vic tims) �

With respect to the bounds of proper argument and the use of literary allusions, we can say it no better than it was

said  in  State v. Stacy, 355 S.W.2d  at 380-81, quoting in turn from Evans v. Town of Trenton,  112 Mo. 390, 20 S.W. 614,

616 (18 92):

"... The largest and most liberal freedom of speech is allowed an attorney in the conduct of his client's cause. 

'The range of discussion is wide. &In his address to the jury it is his privilege to descant upon the facts proved

or admitte d in the plea dings; &His illustra tions may b e as v arious a s the reso urces  of his genius;  his

argumentation as full and profound as learning can make it;  and he may, if he will, give play to his wit, or

wings to his imaginatio n.   To this fre edom o f spee ch, howeve r, there are so me limitations . & So, too, what a

cou nsel s ays  or do es in t he argu ment o f a ca se m ust b e pe rtinent to  the ma tter o n trial b efore  the jur y, and  he

takes the hazard of its not being so.   Now, statements of facts not proved, and comments thereon, are outside of
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the case.   They stand legally irrelevant to the matter in question, and are therefore not pertinent.   If not

pertinent, they are  not within the privilege o f counse l.' &Attorney s some times, with a pe rsistency  worthy of a

better cause, press, during the trial, into the record, much that is objectionable;  and, as soon as they get verdicts,

they s eem  to aw ake  to a re aliza tion of  the fac t that the y hav e pe rforme d wor ks o f sup erero gation, a nd hav e do ne

more to win their c ause s than was  required  of them, or more  than was nec essa ry, and, as a n excuse  for this

excess of energy, insist that it had no prejudicial effect, and no harm resulted from it...."

ÿÿ State v. Gentry, 125  Wn.2 d 57 0, 64 3-44 , 888  P.2 d 11 05 (1 995 ), cert. denied, 516 U.S. 843, 116 S.Ct. 131, 133 L.Ed.2d 79

(1995) (Bible; not error for prosecutor to discuss Biblical story of David and Goliath in response to extensive use of Biblical stories by

defense  counse l).

Note o n The  Bible

Washington case law has not directly addressed the propriety of usage of the Bible during closing argument. Gentry, supra,  implies

that the  pros ecu tor � s us e of D avid  and G oliat h was  impro per, b ut not r eve rsibl e erro r due  to the e xtensi ve u se o f Bibli cal s torie s by  the

defense.  Other courts which have addressed the issue , though, clearly frown on the practice �

ÿÿ Commonwealth v. Chambers, 528  Pa.  558 , 599  A. 2d 6 30 (P a. 1 991 ), cert. denied, 504 U.S. 946, 112 S.Ct. 2290, 119 L.Ed.2d

214 (19 92) ( � courts a re not ecc lesias tical co urts, and there fore, there is no  reaso n to refer to religio us rules  or comma ndments to

supp ort the impos ition of the dea th penalty. � ).

ÿÿ Commonwealth v. Daniels, 537 Pa. 464, 644 A.2d 1175, 1182 (Pa. 1994) (defense counsel, like prosecutors, must refrain from

reference s to the Bib le in oppo sition to impo sition of the de ath penalty ).

ÿÿ People  v. Wr est,  3 C al.4 th 10 88, 8 39 P .2d  102 0, 13  Ca l.Re pr.2 d 51 1, 52 0, cert. denied, 510 U.S. 848, 114 S.Ct. 144, 126

L.Ed.2d 106 (1993) (rationale for limitation on use of the Bible is that arguments, from either side, regarding what the Bible requires

tend to diminish the jury �s sense of responsibility for its verdict and to imply that another, higher law should be applied in capital

case s, thereby d isplac ing the law in the cou rt �s instructio ns; i.e. arguing law no t provide d to jury).

Case Law � Marital Privilege Arguments Prohibited
ÿÿ State v. Charlton, 90 Wn.2d 657, 660, 585 P.2d 142 (1978) (improper prosecutorial comment concerning defendant's exercise of

statutory  marital privile ge was mind ful, flagrant, and ill-intentioned c onduct, and  thus defe ndant did not wa ive his right to ob ject to

such co nduct on a ppea l by failing to req uest c urative ins truction follow ing the comment; Held, c onviction rev ersed ) �

In rebuttal, the pros ecuto r, among other things, state d: "I'll go one bette r.  Who wa s there that wa s another witne ss to

the arrest, the defendant could have called?  Where is Mrs. Charlton?"

Case Law � Matters Outside Record Arguments Prohibited
ÿÿ State v. Huson, 73 W n.2d  660 , 662 , 440  P.2 d 19 2 (19 68), cert. denied, 393 U.S. 1096, 21 L.Ed.2d 787, 89 S.Ct. 886 (1969)

(persona l self-prom otion improp er) �

I believe in the la ws of the Sta te of Wa shington.  I believe  in the Constitu tion of the State  of Was hington, have sworn

to uphold it.  I believe in the Constitution of the United States.  I am a church member.  I have a family in this community,

lost a  son in the  war in S aigon, o r son-i n-law in t he wa r in Sai gon.

ÿÿ State v. Dennison, 115 Wn.2d 609, 622-23, 801 P.2d 193 (1990) (prosecutor �s comment apologizing to decedent �s mother for

mispronou ncing deced ent �s name  � ill advise d � , but reve rsal not req uired).

ÿÿ State v. Stith, 71 W n.Ap p. 1 4, 21 -22, 8 56 P .2d  415  (Div . 1 1 993 ) (pros ecu tor � s co mments  that de fenda nt just  out o f jail a nd

returned to  criminal way s by d ealing drugs a gain and that  � incredible  safegua rds �  exist to pre vent polic e officer p erjury and  court

found pro bable  caus e; Held:  co nviction reve rsed) �

Of fa r great er co ncern a re the p rose cuto r's co mment i n clos ing argum ent that  the ap pella nt "wa s jus t com ing bac k and

he wa s de aling aga in", and  his la ter co mment, in r ebu ttal, to  the eff ect tha t our s yste m has  incred ible s afegu ards  to pre vent

police officer perjury and that probable cause had already been determined.

The first comment indicated to the jury that the prior crime for which appellant was convicted was drug related (a fact

which had not previously been entered into evidence) and is also impermissible opinion "testimony" that the appellant was

sell ing drugs  again a nd thus  was  guilty , not only  of the p revio us c harge, b ut als o of the  curre nt charge .   Mo reov er, the

remark was made in spite of a direct court order on a motion in limine to exclude any evidence of prior drug convictions.

The second comment concerning "incredible safeguards" and the court's prior determination of probable cause not

only c onstit uted  "tes timony " as  to fac ts not i n evid ence  but a lso ind icate d to the  jury t hat, if the re we re any  que stion o f the

defendant's guilt, the defendant would not even be in court.   This was tantamount to arguing that guilt had already been

determined.   Clearly, both comments were flagrantly improper.   

ÿÿ State v.  Russ ell,  125  Wn.2 d 24 , 88, 8 82 P .2d  747  (199 4), cert. denied, 514 U.S. 1129, 115 S.Ct. 2004, 131 L.Ed.2d 1005 (1995)

(prosec utor improp erly sugge sted that e vidence  not prese nted at trial p rovided  additiona l grounds for finding de fendant guilty; Held : 
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curative  instruction av oided re versa l) �

Des pite this ad monition, the dep uty pros ecuto r could no t resist c ommenting further on the p ossib ility of withheld

evid ence .  Du ring reb uttal , she re ferre d to d efens e co unse l �s  � notions  that ev idenc e is b eing held  bac k � , and to  the lar ge

amount of discovery information made available to the defense.  The deputy prosecutor then added,  �You know they have

had a cce ss to  their o wn exp erts t o loo k at  &  this e vide nce, v ery fe w of who m you  heard  from � .  The  defe nse o bjec ted, a nd

the court reminded the jury that it was to consider the evidence before it, the exhibits and the instructions.

(Citation omitted.)

Case Law � Minimizing Jury Responsibility Arguments Prohibited
ÿÿ State v. Torres, 16 Wn.A pp. 25 4, 262, 55 4 P.2d  1069 (D iv. 1 19 76) �

Prosecutorial argument that an accused may receive probation is generally considered to be improper, and the issue

then arises whether the impropriety has been prejudicial.  See Lovely v. United States, 16 9 F .2 d 3 86  (4t h C ir.  19 48 ); Fryson

v. State, 17 M d.A pp.  320 , 301  A.2 d 21 1 (19 73); A nnot., 1 6 A. L.R.3 d 11 37, 1 140  (196 7).  S uch c omme nt may  distr act the

jury fr om its  functi on of d eterm ining whethe r the de fenda nt was  guilty  or innoc ent be yond  a rea sona ble d oub t by inf orming

them, in s ubs tance , that it d oes  not ma tter if the ir ver dict i s wro ng bec aus e the ju dge ma y co rrect  its e ffect .  In Was hington,

the cases that have discussed the problem have been primarily concerned with the issue of the death penalty and have not

faced the current problem squarely.  See S tate v. T albott,  19 9 W as h. 4 31 , 91  P. 2d  10 20  (19 39 ); State v. Buttry, 199  Was h.

22 8, 9 0 P .2 d 1 02 6 (1 93 9); State v. Knapp, 19 4 W as h. 2 86 , 77  P. 2d  98 5 (1 93 8); State v. Stratton, 170 Wash. 666, 17 P.2d

621 (19 32).

We hold  that continuing to unde rscore the  irrelevant a rgument in the face  of the cons istent sus taining of objec tions to

the argument by the trial judge constituted yet another error that added to the unfairness that permeated the trial because of

the overre aching of the de puty pro secu tor.

Case Law � Name-calling Arguments Prohibited
ÿÿ State v. Rose, 62 Wn.2d 309, 313-14, 382 P.2d 513 (1963) (Held: that deputy prosecuting attorney's characterization of

defendant in closing argument as  � drunken homosexual �  was prejudicial where state's witnesses testified that defendant had not been

drunk and there were no allegations or proof of any homosexual behavior other than the alleged activity for which defendant was

being prose cuted ) �

However, it should be borne in mind that the term homosexual was not used in summing up the evidence, but was

delivere d as a  degrading de scription o f the appe llant, couple d with the adje ctive 'dru nken' (discu ssed  above ).  There  were

no allegations nor proof of any homosexual behavior other than the alleged activity for which he was being prosecuted. 

We do  not now dec ide that the te rm 'homose xual' as u sed here  would c onstitute re versible  error if use d alone; howe ver,

used  in the phrase 'a  drunken homo sexual' in the p osture o f this case , it constituted  prejudic ial misco nduct be caus e it

tende d to d egrad e ap pella nt in the mi nds o f the ju ry in a c ase  where  the ev idenc e did  not wa rrant s uch a  chara cteri zation.

(Emphasis in original.)

ÿÿ State  v. M usic,  79 W n.2d  699 , 717 , 489  P.2 d 15 9 (19 71), judgment vacated on other grounds, 408 U.S. 940, 33 L.Ed.2d 764, 92

S.Ct.  2877 (1 972)  (pro secu tor referred  to defend ant as a  � mad do g �  and to de fendant and frie nds as  � four punk s in a car � ; Held: 

imprope r, but not reve rsible e rror) �

That the foregoing statements of the prosecutor constituted reprehensible conduct is without dissent. 

ÿÿ State v. Belgarde, 110 W n.2d 50 4, 508-9, 7 55 P.2 d 174 (1 988) (co nviction reve rsed d ue to mis conduc t) �

Not only did the prosecutor say the defendant belonged to a group of butchers and madmen who killed

indiscriminately, but in so doing he also testified as to facts outside the record.   He told the jury that AIM [American

Indian Movement] was a "deadly group of madmen", "the people are frightened of AIM", and that AIM is "something to be

frightened of when you are an Indian and you live on the reservation".   The defendant described AIM as a group organized

to protect Indian rights.   The prosecution's statements that AIM is a group of terrorists (which he based on his own

memo ry of the  eve nts at  Wou nded  Knee ) cons titute d not a rgume nt, but te stimo ny refu ting the d efend ant's d esc riptio n.

Case Law �  � Officers of the Court �  Arguments Permitted
ÿÿ State v. Benn, 120  Wn.2 d 63 1, 67 6, 84 5 P. 2d 2 89 (1 993 ), cert. denied, 510 U.S. 944, 125 L.Ed.2d 331, 114 S.Ct. 382 (1993)

( � [T]he prosecutor �s reference to all jurors and attorneys as  �officers of the court � merely charged the jurors not to be guided by

emotion.  T his was p roper. � ).

Case Law � Personal Beliefs Arguments Prohibited
ÿÿ RPC 3 .4 (e) and  (f) �
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A lawy er shall not:

(e) In trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by

admissible evidence, or assert personal knowledge of facts in issue except when testifying as a witness; or

(f) In trial, state a pe rsonal op inion as to the ju stness  of a ca use, the c redibility o f a witness , the culpab ility of a civ il

litigant o r the gui lt or inno cenc e of a n acc use d, bu t the la wye r may  argue , on his o r her ana lysis  of the e vide nce, fo r any

pos ition o r conc lusio n with res pec t to the  matte rs st ated  herein.

ÿÿ State v. Case, 49 W n.2d  66, 6 8, 29 8 P.2 d 50 0 (19 56) (c umul ative  effec t of pro sec utor's  repe ated  impro priet ies i n argum ent

including state ment that defe ndant had rap ed his ow n daughter, together w ith his branding of de fendant's cha racter witnes ses a s "his

entire herd", co nstituted s uch flagrant misc onduct that no  instruction or s eries o f instructions c ould hav e cure d the error; Held : 

convictio n reverse d) �

'I doubt in my mind that anyone at this point has any question in their mind about the guilt or innocence of this man. 

I doubt that yo u haven't alre ady ma de up y our mind.  N ow, you m ust have , as human be ings.  But if yo u haven't, do n't hold

it against me, I mean, that is  my opinion a bout what this  evide nce shows  and how cle arly this ev idence ind icates  that this

girl has been violated.  This girl has been sexually attacked by a person; by a man by her father.  It is called statutory  rape. 

Carnal k nowledge is  just a nice  name for sta tutory rap e.  This  girl has bee n raped b y her own father.   It is not a nice thing.' 

(Italics ours.)

 If presented as a summation of the evidence, such language, prefaced with at least an implied 'The evidence

establishes that, ' would be excused if not approved. But that is not the situation here.  We cannot interpret the quoted

stateme nt, taken in context, as  anything other than an atte mpt to impre ss up on the jury the d eputy p rosec uting attorney's

perso nal belief in the d efendant's gu ilt.  As s uch, it was not o nly unethical b ut extremely  prejudic ial.

(Citations omitted.)

ÿÿ State v. Reed, 102  Wn.2 d 14 0, 14 4, 68 4 P.2 d 69 9 (19 84) (p rose cuto r said  defe ndant w as a  liar fo ur time s, sta ted d efens e had  no

case, said the defendant was a "murder two", and implied the defense witnesses should not be believed because they were from out of

town and dro ve fancy  cars; Held :  reversib le error).

... Then, the final � the final insult to Anola Reed came from the eloquence of Don Taylor.   The final insult to that poor

woman, because Gordon Reed doesn't have her around any more, it should be manslaughter.   Whew!  That is like out of

Ca ptain M arve l... .  The  kids  told y ou he  hit her wi th the cha ir, and the n he sta bbe d her.    He k nowingly  ass aulte d her w ith a

weapon or instrument likely to cause harm.   He's a cold murder two.   It's cold.   There is no question about murder two.  

Case Law � Provoking Mistrial Prohibited
ÿÿ State v. Cochran, 51 W n.A pp.  116 , 118 -20, 7 51 P .2d  119 4, review denied, 110 Wn.2 d 1017  (Div. 1 1988) �

Where a conviction is reversed on appeal, reprosecution is generally permissible.   United States v. Tateo, 377 U.S.

46 3, 8 4 S .C t. 1 58 7, 1 2 L. Ed .2 d 4 48  (19 64 );   State v. Anderson, 96 W n.2d  739 , 638  P.2 d 12 05, cert. denied, 459 U.S. 842,

103 S. Ct. 93 , 74 L.Ed.2 d 85 (19 82).   A  bar agains t retrial is ap propriate , however, where  prose cutorial m iscondu ct is

intended to provoke a request for mistrial.   Oregon v. Kennedy, 456 U.S. 667, 102 S.Ct. 2083, 72 L.Ed.2d 416 (1982).  

Although this rule  generally a pplies  to mistrials , this exceptio n should a pply with eq ual weight to a ppellate  reversa ls

resulting from prosecutorial misconduct.   See United States v. Singer, 785  F.2 d 22 8, 23 9 (8t h Cir . 19 86), cert. denied, ___

U. S.  __ _, 1 07  S. Ct . 2 73 , 93  L.E d. 2d  24 9 (1 98 6);  United States v. Opager, 616 F.2d 231, 236 (5th Cir. 1980).  "The right of

a criminal defendant not to be twice placed in jeopardy should not hang on which court correctly determines that

misconduct infected the trial."     Singer, at 239.   See Robinson v. Wade, 68 6 F .2 d 2 98 , 30 7 (5 th C ir.  19 82 );   United States

v. Curtis, 683  F.2 d 76 9, 77 4 (3r d C ir. 1 982 ), cert. denied, 459 U. S. 101 8, 703 S. Ct. 37 9, 74 L.Ed. 2d 512  (1982).

The reprosecution exception for prosecutorial misconduct is well established.   See United States v. Jorn, 400 U.S.

470, 91 S.Ct. 547, 27 L.Ed.2d 543 (1971).   The definition of prosecutorial misconduct, however, has been the source of

much c onfus ion.   In  United States v. Dinitz, 424 U.S. 600, 611 , 96 S.Ct. 1075, 1081 , 47 L.Ed.2d 267 (1976), the Supreme

Court articulated the reprosecution exception under double jeopardy in terms of government actions which tend to provoke

mistrial requests.   The Court then articulated a more lenient exception

where "bad faith conduct by [the] judge or prosecutor," threatens the "[h]arassment of an accused by successive

prose cutions o r declara tion of a mistria l so as  to afford the p rosec ution a more  favorab le oppo rtunity to co nvict"

the defendant.  

(Citation omitted).  Dinitz, at 611, 96 S.Ct. at 1081.

Six ye ars la ter, the  Sup reme  Cou rt cla rified  the st anda rd in Oregon v. Kennedy, supra.   "Onl y whe re the

gove rnmenta l cond uct in q ues tion is  intende d to 'go ad' the  defe ndant int o mov ing for a  mistri al ma y a d efend ant rai se the
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bar of double jeopardy to a second trial after having succeeded in aborting the first on his own motion."   Kennedy, 456

U.S. at 676, 102 S.Ct. at 2089.   This standard merely calls for the court to make a finding of fact by inferring the existence

or nonexistence of intent from objective facts and circumstances.  Kennedy, at 67 5, 10 2 S.C t. at 2 089 .   By c ontras t, the

Supreme Court stated that the broader "bad faith conduct" or "harassment" standard offers little criteria for its application

bec aus e "[ e]v ery a ct on the  part o f a rat ional p rose cuto r during a  trial is  des igned to  'prej udic e' the d efend ant by  plac ing

before the judge or jury evidence leading to a finding of his guilt."  Kennedy, at 674, 1 02 S.C t. at 208 9.   The  Court, in

explaining why the broader standard should be rejected, stated:

Knowing that the granting of the defendant's motion for mistrial would all but inevitably bring with it an

attempt to bar a second trial on grounds of double jeopardy, the judge presiding over the first trial might well be

more loath to grant a defendant's motion for mistrial.  

Kennedy, at 676, 102 S.Ct. at 2090.

Although onero us, the sta ndard for de termining prosec utorial mis conduc t in light of Kennedy is c lear.   In order to

invoke the protections of the double jeopardy clause, Cochran must show that prosecutorial misconduct was committed

with the intent to provoke or goad a mistrial request.  Kennedy, at 676, 102 S.Ct. at 2089.   A determination of whether

certain ac tions cons titute intentional mis conduc t is a finding of fac t which will not be d isturbed  unless it is  clearly

erroneous.   Robinson, at 309.

ÿÿ State v.  Lewis , 78 W n.A pp.  739 , 744 -45, 8 98 P .2d  874  (Div . 1 1 995 ), review denied, 128 Wn.2d 1012 (1996) (prosecutor

attempted over objection to elicit testimony that defense investigator attempted to obtain favorable and untruthful information from

witness, resulting in trial court declaring mistrial; Held:  trial court �s finding that prosecutor �s actions did not intentionally provoke

mistrial affirme d, so retria l allowed ) �

We a gree w ith the tria l cou rt that the  misc ondu ct wa s se rious .  The  pros ecu tor's  que stions  were  preju dicia l for the

reaso n noted by the  court--the insinu ation that the so -called inv estigator w as an age nt of defense  counse l Connick.   Further,

the questions lacked a foundation to show that the person who approached the store owner actually was sent by Lewis. 

Without such a foundation, which the prosecutor never produced, the evidence had no relevance.  The prosecutor continued

his questioning after the court had sustained three objections.

When adrenaline overcomes judgment and trial court rulings are ignored, the trial may lose its civilized

attributes and be reduced to the level of a dog chasing a cat.  A mistrial will often be the result, as it was here.  But

we c annot s ay the  trial c ourt e rred i n chara cteri zing the St ate's  cond uct a s insu fficie nt to ba r a ret rial.  E ven u nder the

Oregon "indifference" test, the State is held "only to the consequence of what its official knew to be prejudicial

misconduct....  Incompetence, thoughtlessness, or excitability of the state's officers may lead to a mistrial, but it does not

reflect a willingness to risk placing the defendant repeatedly in jeopardy for the same offense."  The trial court here did not

find the  pros ecu tor kno wingly e ngaged  in prej udic ial mis cond uct.   The  reco rd do es no t dem and tha t finding.

(Footnote omitted.) (Bold emphasis added.)

Case Law � Race, Etc. References Strictly Prohibited
ÿÿ State v. Torres, 16 Wn.App. 254, 257, 554 P.2d 1069 (Div. 1 1976) (Race. Held: that cumulative effect of instances of

prose cutorial m iscondu ct in opening sta tement, interrogation o f witnesse s, and clos ing argument preju diced  defenda nts and effe ctively

deprive d them of co nstitutional right to fair tria l) �

In opening, the defendants were referred to as Mexicans or Mexican-Americans a number of times, a racial reference

that the trial judge  conside red 'fairly c lose to  miscond uct.'  W e do not c ondone a ny reference  to a pe rson's rac e which is

intended to slur or to disparage either the person or the race.  Each citizen could be categorized and described by his or her

ethnic background as one type or another American.  We have put aside such references in the knowledge and hope that

there shou ld be no hyp henated A mericans , but only 'A mericans .'  The re marks o f the prose cutor we re suc h that we cou ld

not tell from the record whether the remarks were meant to slight the defendants in the eyes of the jury or not.  What we

can s ay is  that the  trial c ourt w as c once rned a bou t the imp act o f the st atem ents.   He o bse rved  that he w as b othere d by  the

prosecutor repeatedly referring to the defendants as Mexican-Americans while referring to the complaining witness as 'Ms.'

and 'Mrs. '   The statements of the prosecutor were unfortunate at best.  The record reveals that the references may have been

inadv ertent , but tha t, in any e vent, the ir effe ct ma y hav e be en to im pugn the  stand ing of the  defe ndants  befo re the j ury a nd

intimate that the defendants would be more likely than those of other races to commit the crime charged.  Such an inference

is improper and prejudicial. 

ÿÿ State v. Avendano-Lopez, 79 W n.A pp.  706 , 722 -23, 9 04 P .2d  324  (Div . 2 1 995 ), review denied, 129 Wn.2d 1007 (1996)

(prosec utor improp erly as ked de fendant if he was  illegal immigrant; Held: pro secu torial misc onduct, bu t  harmless  error) �
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 &The prosecutor �s question was grossly improper. It is well-established that appeals to nationality or other

prejudices are highly improper in a court of justice, and evidence as to the race, color, or nationality of a person whose act

is in question is generally irrelevant and inadmissible if introduced for such a purpose. &

The true  test of ou r criminal justic e sys tem lies in how  we treat the  foreigner, the poo r, and the disa dvantage d, both in

how we treat those born in this country, the wealthy or the  �respectable �  established citizenry.  The dark shadow of

arrogant chau vinism wou ld eclips e our ide al of justic e for all if we  allowed  juries to infe r that immigrants, legal or ille gal,

were more likely to have committed crimes.

(Emphasis added.) (Footnote omitted.)

Case Law � Results in Other Cases Arguments Prohibited
ÿÿ State v.  Russ ell,  33 W n.A pp.  579 , 592  fn. 8, 6 57 P .2d  338  (Div . 1 1 983 ), reversed in part on other grounds, 101 Wn.2d 349, 678

P.2 d 33 2 (19 84), cert. denied, 501 U. S. 126 0, 111 S. Ct. 29 15, 115  L.Ed.2d  1078 (1 991) �

[Footnote 8]  We observe, however, that argument based on what juries in other cases have done when

confronted with similar facts or comparable instructions tends to needlessly inject collateral matters into a case.  

Such argument is subject to abuse and should be discouraged.

Case Law �  � Send a Message �  Arguments Prohibited
ÿÿ State v.  Powe ll, 62 W n.A pp.  914 , 919 , 816  P.2 d 86  (Div . 3 1 991 ), review denied, 118 Wn.2 d 1013  (1992) (the p rosec utor in

effect told the jury that a not guilty verdict would send a message that children who reported sexual abuse would not be believed,

thereby " decla ring open sea son on childre n"; Held: misco nduct, and re verse d and dis missed  on other grounds ) �

The rem arks we re made  at the com pletion of the fina l closing argume nt, immediately  prior to the jury  beginning their

deliberations.   This is one of those cases of prosecutorial misconduct in which "[t]he bell once rung cannot be unrung." 

State v.  Trickel,  16 Wn.A pp. 18 , 30, 553 P .2d 13 9 (1976 ).   It denied M r. Powell a  fair trial.

ÿÿ State v.  Gaff, 90 Wn.A pp. 83 4, 954 P. 2d 943  (Div. 1  1998) (S exual pre dator co mmitment. Pro secu tor �s emotio nal appe al to

socie ty � s general fe ar of crime  (equating une asy s leep a nd noises  in the night to the fear of  � someo ne like �  respo ndent) and us e of civil

comm itment a s a to ol to i mpos e furt her pu nishme nt ( � send  a me ssa ge �  argum ent) wa s mis cond uct; He ld: ju dgment  affirme d sinc e no

objec tion by de fense co unsel and  comment).

Case Law � Standard of Review
ÿÿ State v.  Brett,  126  Wn.2 d 13 6, 17 4-75 , 892  P.2 d 29  (199 5), cert. denied, 516 U.S. 1121, 133 L.Ed.2d 858, 116 S.Ct. 931

(1996) �

Allegations of prosecutorial misconduct are reviewed under an abuse of discretion standard.  State v. Hughes, 106

Wn.2 d 17 6, 19 5, 72 1 P.2 d 90 2 (19 86).   The  defe ndant b ears  the bu rden o f "es tabli shing bo th the imp roprie ty of t he

prose cutor's c onduct a nd its preju dicial e ffect."  (Fo otnote omitte d.)  State v. Furman, 122 Wn.2d 440, 455, 858 P.2d 1092

(1993).  Prosecutorial misconduct does not constitute prejudicial error unless the appellate court determines there is a

substantial likelihood the instances of misconduct affected the jury's verdict.  State v. Evans, 96 Wn.2d 1, 5, 633 P.2d 83

(1981).

ÿÿ State v. Avendano-Lopez, 79 W n.A pp.  706 , 722 , 904  P.2 d 32 4 (D iv. 2  199 5), review denied, 129 Wn.2d 1007 (1996) (prosecutor

imprope rly aske d defend ant if he was ille gal immigrant. pros ecuto rial misco nduct fou nd, harmless e rror) �

We emphasize, however, that the concept of harmless error is not a license to inject naked prejudice into any

case.  A public prosecutor is a quasi-judicial officer charged with the duty to seek a verdict free of prejudice and

based upon reason. Prosec utors mu st act imp artially and  "with the obje ct in mind that all ad missible  evide nce and a ll

proper argument be made, but that inadmissible evidence and improper argument be avoided."

(Footnotes omitted.) (Bold emphasis added.)

Case Law � Standard of Review � Failure of Defense to Object
ÿÿ State v. Copeland, 130 W n.2d 24 4, 290, 92 2 P.2d  1304 (1 996) �

Copeland did not object to the allegedly improper argument or request a curative instruction.  "[U]nless prosecutorial

conduct is flagrant and ill-intentioned, and the prejudice resulting therefrom so marked and enduring that corrective

instructions or admonitions could not neutralize its effect, any objection to such conduct is waived by failure to make an

adequate timely objection and request a curative instruction."

(Citations omitted.)
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Case Law � Statistics to Prove Guilt Arguments Prohibited
ÿÿ State v. Copeland, 130 W n.2d 24 4, 293-94 , 922 P.2 d 1304  (1996) (e rror harmless ) �

While the prosecutor did not assign probabilities to the events, his argument on the whole invited the jury to consider

the po ssib le rar ity of  eac h of the " circu msta nces " and  then mu ltiply  them to gether, l ike the  "circ umst ance s" inv olving t he

hypothetical of the little girl on the plane to reach a conclusion that the odds of all the circumstances occurring together

were extre mely rare .  Where the  produc t rule is us ed, howev er, the events  must be  shown to be  independ ent, and this reco rd

is devoid of foundation evidence establishing independence of these events.  Further, the argument assumes, for example,

that Connie T aff did in fac t see a  mulatto ma n, when she may ha ve be en mistak en in her identificatio n.  The pro duct rule

suggests an infallibility which is inappropriate where eye witness testimony is concerned and independence of events is not

estab lished. T he argument on the w hole invited the  jury to ca lculate  that mistake n identification wa s an unlike ly eve nt.

We are  aware tha t some c ourts hav e upheld  use o f the produ ct rule in clo sing argument. Ho wever, a d efendant is

presumed innocent and the State has the burden of proving guilt beyond a reasonable doubt.  We do not countenance use of

a mathema tical ap proach to  the determina tion of guilt, and es pecia lly do not d o so whe re, as in this ca se, there is  no basis  in

the record for assuming independence of the events described by the prosecutor.  See 1 McCormick on Evidence § 210, at

953-54 n. 13 (John W. Strong ed., 4th ed. 1992) (closing argument involving multiplication of hypothetical probabilities

likel y to m isle ad the  jury i n the ab senc e of c arefu l expla nation o f the pr oba bility  of a c oincid ental m iside ntifica tion and  the

distinct pro bability the  defenda nt left the incriminating trace s).

However, while the prosecutor's argument in this case was improper, a curative instruction would have neutralized

any p rejud ice.   Ac cord ingly, C ope land w aive d any  error b y fail ing to ob ject a nd req ues t a cu rativ e inst ructi on.

(Citations omitted.)

Case L aw � Victims � Asking Jury to Plac e Itself in R ole of  Victim
ÿÿ State v. Rice, 110  Wn.2 d 57 7, 60 7, 75 7 P. 2d 8 89 (1 988 ), cert. denied, 491 U.S. 910, 105 L.Ed.2d 707, 109 S.Ct. 3200 (1989)

(Held: pro per in penalty  phase o f death pe nalty cas e if bas ed on ev idence) �

Appellate courts in this state have not decided the propriety of a prosecutor's argument asking jurors to place

themselves in the role of the victims.   Some courts elsewhere have concluded that such argument is improper, although not

necessarily of such a degree as to require reversal, in trials other than the sentencing phase of a death penalty case.   See

United States v. Gaspard, 744  F.2 d 43 8, 44 1 n. 5  (5th C ir. 1 984 ), cert. denied, 469 U.S. 1217, 105 S.Ct. 1197, 84 L.Ed.2d

34 1 (1 98 5);   State v. Sowards, 147  Ariz . 18 5, 70 9 P. 2d 5 42 (C t.A pp.  198 4), remanded on other grounds, 147 Ariz. 156,

70 9 P .2 d 5 13  (19 85 );  People v. Fields, 35 C al.3 d 32 9, 19 7 C al.R ptr.  803 , 673  P.2 d 68 0 (19 83), cert. denied, 469 U.S. 892,

105  S.C t. 26 7, 83  L.Ed. 2d 2 04 (1 984 ) (guilt p hase  of de ath pe nalty c ase ).   How eve r, due  to the u nique  nature  of the

sentencing phase of a death penalty case, we need not address the propriety of this argument in other types of criminal

cases.

Case Law � Vouching for Credibility of Witness Arguments Prohibited
ÿÿ State v.  Brett,  126  Wn.2 d 13 6, 17 5, 89 2 P. 2d 2 9 (19 95), cert. denied, 516 U. S. 112 1, 133 L.Ed .2d 85 8, 116 S. Ct. 93 1 (1996 ) �

It is improper for a prosecutor personally to vouch for the credibility of a witness.  State v.  Sarg ent,  40 Wn.App. 340,

344, 698 P.2d 598 (1985).  Prosecutors may, however, argue an inference from the evidence, and prejudicial error will not

be found unless it is "clear and unmistakable" that counsel is expressing a personal opinion.  Sarg ent,  40 Wn.App. at 344.

ÿÿ U.S. v. Edwards, 154  F.3d  915 , 921 -23 (9 th Cir.  199 8) (D efend ant co nvicte d in fed eral d istric t cou rt of po ss/c oca ine with i ntent

to distribute. The key evidence was cocaine found in a black bag. After defense opening statement where defense said no evidence

tying defenda nt to the bag, ass istant AG  who was try ing the case no tified defe ndant that he had fo und a ba il receipt (w ith officers

prese nt) in the bag under a  cardbo ard liner with de fendant � s name o n it. The ba g had bee n in police c ustody  for two ye ars with this

 � evide nce �  not found. He ld: convic tion revers ed).

It is well settled that a prosecutor in a criminal case  �has a special obligation to avoid  �improper suggesstions,

insinuations a nd espe cially a ssertio ns of pers onal knowle dge. �   �  A pros ecuto r may not imp art to the jury  his belief tha t a

government witness is credible. Such improper vouching may occur in at least two ways. The prosecutor may either  � place

the pre stige  of the go vernm ent be hind the w itnes s or . .. ind icate  that info rmatio n not pre sente d to the  jury s upp orts t he

witnes s � s tes timony . �  When t he cre dibil ity of  witnes ses  is cru cial, i mpro per v ouc hing is pa rticu larly  likel y to je opa rdize t he

fundamenta l fairness o f the trial.

Akin to the rule against vouching is the advocate-witness rule, under which attorneys are generally prohibited from

taking the witness stand to testify in a case they are litigating.  As with vouching, the policies underlying the application of
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the ad voc ate-w itnes s rule  in a cri minal c ase  are re lated  to the c once rn that ju rors w ill be  undu ly influ ence d by  the pre stige

and promine nce of the pro secu tor �s office a nd will bas e their cred ibility dete rminations on imp roper fac tors.  M oreove r,

the rul e refl ects  a bro ade r conc ern for p ublic  confid ence  in the ad ministr ation o f just ice, a nd imp leme nts the

maxim t hat jus tice m ust s atis fy the a ppe aranc e of ju stic e. T his co ncern is  esp ecia lly si gnifica nt where  the

testifying attorne y repres ents the pro secu ting arm of the fede ral governme nt.

...From  the case s on vou ching and the adv ocate -witness p roblem, it is c lear that bo th of these rule s were d esigned to

prevent p rosec utors from ta king adva ntage of the natura l tendency  of jury me mbers to  believe  in the honesty o f lawyers  in

general, and government attorneys in particular, and to preclude the blurring of the  �fundamental distinctions �  between

adv oca tes a nd witne sse s. A lthough t he circ umst ance s of thi s ca se d o not fi t neatl y und er eit her rul e, there  can b e no

question that the policies underlying both rules were directly contravened by the prosecutor �s continued representation of

the gov ernme nt in Edw ards  �s crim inal pr ose cutio n.  Onc e the m embe rs of t he jury  learne d that t he pro sec utor fo und the

evidence, it is almost certain that they attributed the authority of the prosecutor �s office to the receipt �s discovery....

The vo uching in this case  was far mo re seriou s than in the ordinary  circums tances.  The pro secu tor did not s imply

make  one o r two is olate d sta teme nts rega rding the  cred ibility  of a p artic ular w itnes s. Inste ad, he  repe ated ly vo uche d for the

relia bility  of a k ey p iece  of ev idenc e, bo th by p rese nting witne sse s to v erify  that the  rece ipt wa s not p lanted  and b y argu ing

that it w as a  bona  fide p iece  of ev idenc e. In effe ct, the p rose cuto r funct ioned  througho ut the s eco nd half o f trial a s a s ilent

witness fo r the prose cution. Unlik e other witnes ses, howe ver, he was  not subje ct to cros s-examinatio n and the jury

members never had the opportunity to evaluate for themselves whether his story was to be believed.

(Citations omitted.)
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5.9 Facts outside the record
unprofessional conduct to intentionally refer to or argue facts outside the record whether at trial or on appeal, unless such

facts are of common public knowledge based on ordinary human experience or are matters of which the court may take

judicial notice

Excerpt from Commentary to ABA Standard
 �  &The broad discretion a trial court has in such matters enables it to deal with them [matters outside record] as they arise

by allowing a party to reopen the case or to take other appropriate steps to enlarge the record so as to provide an

evidentiary basis for the matter the party wishes to argue but for some reason failed to establish. & �
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5.10 Comments by prosecutor after verdict
prose cutor sho uld not mak e public  comments  critical of v erdict, whether re ndered b y judge o r jury

Excerpt from Commentary to ABA Standard
 �  &[B] eca use  of the p rose cuto r �s influ ence  as the  repre senta tive o f the pe ople , the pro sec utor s hould  refra in from m aking

public statements critical of a  &verdict. & �
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PART VI.  SENTENCING

6.1 Role in sentencing
(a) prose cutor sho uld not mak e the sev erity of se ntences the ind ex of his or her e ffectivene ss; prose cutor sho uld se ek to

assure a fair and informed judgment is made, and to avoid unfair sentence disparities 

(b) pros ecu tor sho uld b e affo rded  opp ortuni ty to a ddre ss c ourt a t sent encing a nd to o ffer a  sente ncing rec omme ndatio n 

(c) where se ntence fixed b y jury, pros ecuto r should p resent ev idence w ithin limits permitted  in jurisdictio n, but should

avoid intro ducing se ntence ev idence w ith will prejudic e jury � s dete rmination of guilt 

Excerpt from Commentary to ABA Standard
Severity of Sentence.   �  &[T]he prosecutor �s overriding obligation is to see that justice is fairly done and can most

effectively be achieved by seeking to make the sentencing process operate in a fair, equitable manner with the best

availa ble informatio n.  Public p ressu re on pros ecuto rs to se ek se vere s entences  is often pre sent.  How ever, once  guilt is

determined it is important that prosecutors, like judges, maintain an attitude of fairness and objectivity. & �

Recom mend ations in  Senten cing by the  Court.    �  &[T]he prosecutor must be permitted in all cases, at his or her

discretion, access to information pertaining to the appropriate sentence and to make a sentencing recommendations. & �

Sen tenc ing b y the J ury.    �  &[E]ven where the evidence rules permit some evidence at trial to be introduced as bearing on

the sentence issue, the prosecutor should avoid unnecessarily presenting evidence of an inflammatory nature that may

prejudice the jury �s decision on the issue of guilt. �

See also 4.2 Fulfillment of Plea Discussions, supra.
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6.2 Information relevant to sentencing
(a) prosecutor should assist court in basing its sentence on complete and accurate information; if incompleteness or

inaccuratenss comes to the prosecutor �s attention, the prosecutor should take steps to present the complete and correct

information to the c ourt and d efense c ounsel 

(b) prose cutor sho uld disc lose to  defense  and cou rt at or prior to  sentencing hea ring all information in the pros ecuto r �s

files which is relevant to the sentencing issue 

Excerpt from Commentary to ABA Standard
 � One of the most important contributions the prosecutor can make in the sentencing process is to see that the information

that the prosecutor has gathered for use at trial is brought to bear on the issue of sentence to the extent relevant, whether

that information is favorable or unfavorable to the convicted defendant. & �

SRA Charging and Plea Disposition Standards

RCW 9.94 A.460 � Sentence Recomm endations
The prosecutor may reach an agreement regarding sentence recommendations.

The pro secu tor shall not agre e to withhold re levant informa tion from the co urt conce rning the plea agree ment.

Case Law � Criminal History � Validity
ÿÿ State v. Burton, 92 Wn.App. 114, 960 P.2d 480 (Div. 3 1998) (Constitutionality of prior convictions challenged in life without

parole c ase; Held : convictio n affirmed).

A de fenda nt genera lly ma y not c ontes t the co nstitu tional  valid ity of  a prio r conv ictio n during c urrent  sente ncing

proceedings. State v. Ammons,  105  Wn.2 d 17 5, 18 8, 71 3 P. 2d 7 19, 7 18 P .2d  796 , cert. denied, 479 U. S. 930 , 107 S.C t.

39 8, 9 3 L. Ed .2 d 3 51  (19 85 ); State v. Aronson, 82 W n.Ap p. 7 62, 7 64, 9 19 P .2d  133  (199 6). A s exp lained  in Ammons ,  trial

cou rts s hould  not be  burd ened  with the s ort of a ppe llate  revie w of p rior c onvic tions t hat wa s und ertak en at M r. Bu rton � s

sente ncing.

Once the State establishes the existence of the two prior convictions by a preponderance of the evidence, it must

prove the constitutional validity of only those convictions previously declared constitutionally invalid on their face. A

conviction is  � constitutionally invalid on its face �  if, without further elaboration, it manifests infirmities of a constitutional

magnitude. Not only must the plea forms be deficient, an affirmative showing must be made that constitutional safeguards

were not provided....

So abs ent an affirmativ e showing at s entencing that his prio r guilty plea s were e ntered in viola tion of his

cons titutio nal rights , Mr. B urton � s so le rem edy  is to p ursu e po st-co nvicti on reli ef in the  form o f eithe r a co llate ral cha llenge

in the court in which the judgment was entered or a personal restraint petition under RAP 16.3....

Here, the co urt was a ware of M r. Burton � s prior writte n stateme nts on plea  of guilty. T hey were  entered o n a standa rd

form in accord with CrR 4.2(g). And although they did not include an express waiver of the right to testify in his own

defense, the court nevertheless concluded the pleas were not facially invalid. That finding is amply supported by the record.

(Citations omitted.)


